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Southern  District  of  New-York,  ss. 

BE  IT  BBMEMBERED,  That  on  (lie  tenth  day  of  April,  A.  D.  1830, 

in  the  fifty-fourth  year  of  the  Independence  of  the  United  States 
(L.  S.)    of  America,  Jims    Kent,  of  the  said   district,  hat  deposited  in 
this   office  tba  title  of  a  Book,  the  right  whereof  he  claims  aa 
author,  in  tho  words  following  to  wit:  ,<j 

"  Commentaries  on  American  Law.  By  Jakes  Kent.  Vol.  IV." 
In  conformity  to  an  Act  of  the  Congress  of  the  United  States,  entitled, 
"  An  Act  for  the  encouragement  of  learning,  by  securing  the  copies  of  Haps, 
Charts,  and  Books,  to  the  authors  and  proprietors  of  such  copies,  daring  the 
times  therein  mentioned."  And  also  to  an  Act,  entitled  "An Act  supple- 
mentary to  an  Act,  entitled,  An  Act  for  the  encouragement  of  learning,  by 
■scoring  (he  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and  pro- 
prietors of  snch  copies,  daring  the  times  therein  mentioned,  and  extending 
the  benefits  thereof  to  the  arts  of  designing  engraving  and  etching  historical 


EamuD  according  to  the  Act  ef  Congress,  in  the  year  one  thousand 
eight  hundred  and  thirty-two,  by  James  Kent,  in  the  Clerk's  Office  of  the 
District  Court  of  the  United  States,  for  the  Southern  District  of  New-York. 


Ebtebed  according  to  the  Act  of  Congress,  in  the  year  one  thousand 

eight  hundred  and  forty,  by  Jakes  Kent,  in  the  Clerk's  Office  of  the  District 
Court  of  the  United  States,  for  the  Southern  District  of  New-York. 
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PART    VI. 

OF  THE   LAW  CONCERNING  SEAL  PROPERTY. 

(ooimmm  hm  m  i»i»d  tolum*.) 

LECTURE  LIV. 

OF     ESTATES     IN     FEE. 

The  perusal  of  the  former  volumes  of  these  Commen- 
taries has  prepared  the  student  to  enter  upon  the  doc- 
trine of  real  estates,  which  is  by  far  the  most  artificial 
and  complex  branch  of  oar  municipal  law.  We  com- 
menced with  a  general  view  of  the  international  law  of 
modern  civilized  nations,  and  endeavoured  to  ascertain 
and  assert  those  great  elementary  maxims  of  universal 
justice,  and  those  broad  principles  of  national  policy  and 
conventional  regulation,  which  constitute  the  code  of 
public  law.  The  government  of  the  United  States  next 
engaged  our  attention ;  and  we  were  led  to  examine  and 
explain  the  nature  and  reason  of  its  powers,  as  distribu- 
ted in  departments,  and  the  constitutional  limits  of  its 
sphere  of  action,  as  well  as  the  restrictions  imposed  upon 
the  original  sovereignty  of  the  several  members  of  the 

Vol.  TV.  1 
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Union.  We  then  passed  to  die  sources  of  the  munici- 
pal law  of  the  state  governments,  and  treated  of  per- 
sonal rights,  and  the  domestic  relations  which 
•8  *are  naturally  the  objects  of  our  earliest  sympa- 
thies, and  most  permanent  attachments.  Our 
gtudies  were  next  directed  to  the  laws  of  personal  pro- 
perty, and  of  commercial  contracts,  which  fill  a  wide 
space  in  all  civil  institutions ;  for  they  are  of  constant 
application  in  the  extended  intercourse  and  complicated 
business  of  mankind.  In  all  the  topics  of  discussion, 
we  have  been,  and  must  continue  to  be,  confined  to  an 
elementary  view  and  sweeping  outline  of  the  subject; 
for  the  plan  of  these  essays  will  not  permit  me  to  de- 
scend to  that  variety  and  minuteness  of  detail,  which 
would  be  oppressive  to  the  general  reader,  though  very 
proper  to  guide  the  practical  lawyer  through  the  endless 
distinctions  which  accompany  and  qualify  the  general 
principles  of  law. 

In  treating  of  the  doctrine  of  real  estates,  it  will  be 
most  convenient,  as  well  as  most  intelligible,  to  employ 
the  established  technical  language  to  which  we  are  ac- 
customed, and  which  appertains  to  the  science.  Though 
the  law  in  some  of  the  United  States  discriminates  be- 
tween an  estate  in  free  and  pure  allodium,  and  an  estate 
in  foe-simple  absolute,  these  estates  mean  essentially  the 
same  thing ;  and  the  terms  may  be  used  indiscriminately, 
to  describe  the  most  ample  and  perfect  interest  which 
can  he  owned  in  land.  The  words  seisin  and  fee,  have 
always  been  so  used  in  New-York,  whether  the  subject 
was  lands  granted  before  or  since  the  revolution ;  though 
by  the  act  of  1787,  the  former  were  declared  to  be  held 
by  the  tenure  of  free  and  common  socage,  and  the  latter 
in  free  and  pure  allodium.*  In  Connecticut  and  Virginia, 
the  terms  seisin  and  fee  are  also  applied  to  all  estates  of 
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inheritance,  though  the  lands  in  those  states  are  declared 
to  be  allodial,  and  free  from  every  vestige  of  feudal  ten- 
ure.* The  statute  of  New-York,  to  which  I  have  alluded, 
made  an  unnecessary  distinction  in  legal  phraseology 
as  applied  to  estates ;  and  the  distinction  lay 
"dormant  in  the  statute,  and  was  utterly  lost  and  *3 
confounded  in  practice.  The  technical  language 
of  the  common  law  was  too  deeply  rooted  in  our  usages 
and  institutions,  to  he  materially  affected  by  legislative 
enactments.  The  New-  York  Rented  Statutes  have  now 
abolished  the  distinction,  by  declaring,  that  all  lands 
within  the  states  are  allodial,  and  the  entire  and  absolute 
property  vested  in  the  owners,  according  to  the  nature 
of  their  respective  estates.  All  feudal  tenures  of  every 
description,  with  their  incidents,  are  abolished,  subject, 
nevertheless,  to  the  liability  of  escheat,  and  to  any  rents 
or  services  certain,  which  had  been,  or  might  be,  created 
or  reserved.*  And  to  avoid  the  inconvenience  and  ab- 
surdity of  attempting  a  change  in  the  technical  language 
■of  the  law,  it  was  further  declared,  that  every  estate  of 
inheritance,  notwithstanding  the  abolition  of  tenure, 
should  continue  to  be  termed  a  fee-simple,  or  fee ; 
and  that  every  such  estate,  when  not  defeasible  or  con- 
ditional, should  be  termed  a  fee-simple  absolute,  or  an 
absolute  fee.e  It  was  undoubtedly  proper  that  the  ten- 
ure of  lands  should  be  uniform,  and  that  estates  should 
not  in  one  part  of  the  country  be  of  the  denomination  of 


•  6  Cm  Rip.  373. 386.  500.  4  Mam/.  305.  Notes  to  3  Black:  Com. 
44.  47.  77.  104,  by  Dr.  Tuektr.  Id  Michigan  by  «et  of  1831,  ill  per*™ 
mixed  in  fee-tail  were  declared  to  be  Mixed  of  an  allodial  estate.  So,  also, 
m  Penniyliania.  Id  Connecticut,  by  statute  in  1793,  erery  proprietor  of 
land  in  fee-ample  was  declared  to  bare  art  absolute  and  direct  dominion  and 
property  in  the  same. 

*  This  is  also  the  langnaaa  of  the  Rsvittd  Cmsh'taiion  of  Now- York, 
-of  1846,  Art.  1.  ,  13,  13. 

•if.  T.  Rtvittd  Statute*,  roL  i. 718.  sec. 3,  4 ;  p.  722. sec.  3.  N.Y.R. 
A3dodU.ToLM.»v9. 


znofcdoy  Google 


3  OF  REAL  PROPEHTY.  [Pert  VI. 

socage  tenures,  and'in  another  part  allodial ;  but  it  may 
be  doubted,  whether  there  was  any  wisdom  or  expe- 
diency in  the  original  statute  provision,  declaring  the 
lands  in  New-York  to  be  allodial,  and  abolishing  the  ten— 
ure  of  free  and  common  socage,  since  nothing  is  gained 
in  effect,  and  nothing  is  gained  even  in  legal  language, 
by  the  alteration.  The  people  of  the  state,  in  their  right 
of  sovereignty,  are  still  declared  to  possess  the  original 
and  ultimate  property  in  and  to  all  lands ;  and  the  right 
of  escheat,  and  the  rents  and  services  already  in  use 
though  incident  to  the  tenure  of  free  and  common  socage, 
are  reserved.' 

A  fee,  in  the  sense  now  used  in  this  country,  is  an  es- 
tate of  an  inheritance  in  law,  belonging  to  the. 
"4  owner,  and  "transmissible  to  his  heirs.b  No  es- 
tate is  deemed  a  fee,  unless  it  may  continue  for 
ever.  An  estate,  whose  duration  is  circumscribed  by 
the  period  of  one  or  more  lives  in  being,  is  merely  a. 
freehold,  and  not  a  fee.  Though  the  limitation  be  to  a 
man  and  his  heirs  during  the  life  or  widowhood  of  B.,  it 
is  not  an  inheritance  or  fee,  because  the  event  must  ne- 
cessarily take  place  within  the  period  of  a  life.  It  is 
merely  a  freehold,  with  a  descendible  or  transmissible 
quality;  and  the  heir  takes  the  land  as  a  descendible 
freehold.1 


(V.  T.  United  Statutee,  ml.  L  718.  M.  1.  3,  4.  Wby  should  wo  M- 
■mne  the  allodial  theory,  if  wo  moat  preserve  the  language  of  the  socage 
tenure  7     With  the  mutato  nominr,  it  instill  de  tefabala  lurralur. 

*  The  word /curium  import*  not  only  btntficiutn,  bat  btnefieium  and  katre- 
ditaiem.  It  is  an  inheritable  estate.  Fendian  idem  tit  quod  httrrrditai. 
IMU  sec.  1.  Wright  on  Tcnurei,  148.  Spelman  says,  tiM  feodum  signi- 
fies puram  iareditaten,  maximum  jut  poetidendi,  et  petpituum  rei  imnio- 
bilit  dominium.  Qloit.  voce  Feodum.  Dr.  Webster,  the  lexicographer, 
•ays  that  fit  when  applied  to  land  waa  a  contraction  of  the  Latin  word  fidct, 
ami  the  name  originated  with  the  Lombards,  and  it  waa  a  grant  or  loan  of 
land  in  trust  for  fntora  service*,  and  not  a  reward  Tor  past  service*. 

'  1  Co.  140.  b.  10  Co.  96.  b.  Vaugkan't  Rep.  301.  9  Block:  Com. 
359.  Prtttoa  on  Eitata,  vol.  i-  480.  According  to  Lord  Ch.  J.  Vaughan, 
(though  Sir  William  Blackatone  and  Mr.  Preaton  do  not  follow  hia  opinion,) 
the  heir  takei  in  the  character  and  title  of  heir,  and  not  of  special  oc 
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The  most  simple  division  of  estates  of  inheritance  is  . 

■that  mentioned  by  Sir  William  Blackstone,*  into  inheri- 
tances  abtolute  or  in  fee-simple,  and  inheritances  limited  ; 
and  these  limited  fees  he  subdivides  into  qualified  and 

■conditional  fees.  This  was  according  to  Lord  Coke's 
division,  and  he  deemed  it  to  be  the  most  genuine  and 
apt  division  of  a  fee.b  Mr.  Preston,  in  his  Treatise  on 
Estates,*  has,  however,  gone  into  more  complex  divi- 
sions, and  he  classes  fees  into  fees  simple,  fees  deter- 
minable, fees  qualified,  fees  conditional,  and  fees  tail. 
The  subject  is  full  of  perplexity,  under  the  distinctions 
which  he  has  attempted  to  preserve  between  fees  deter- 
minable and  fees  qualified;  for  he  admits  that  every 
qualified  fee  is  also  a  determinable  fee.  I  shall,  for  the 
sake  of  brevity  and  perspicuity,  follow  the  more  com- 
prehensive division  of  Lord  Coke,  and  divide  the 
■object  *into  fees  simple,  fees  qualified,  fees  con-  *5 
ditional,  and  fees  tail. 

(1.)  FeenimpU  is  a  pure  inheritance,  clear  of  any  quali- 
fication or  condition,  and  it  gives  a  right  of  succession 
to  all  the  heirs  generally,  under  the  restriction  that  they 
must  be  of  the  blood  of  the  first  purchaser,  and  of  the 
blood  of  the  person  last  seised.d  It  is  an  estate  of  perpe- 
tuity, and  confers  an  unlimited  power  of  alienation,  and 
no  person  is  capable  of  having  a  greater  estate  or  in- 
terest in  land.     Every  restraint  upon  alienation  is  in- 

•  consistent  with  the  nature  of  a  fee-simple,  and  if  a  par- 
tial restraint  be  annexed  to  a  fee,  as  a  condition  not  to 


■  Com.  nil.  ii.  104. 109. 

»  Co.  Lin.  I.  b.  10  Co.  97.  b,  3  Int.  333.  The  Jndgea,  in  Pleadn, 
241.  b.  245.  b.  sad  Lord  Cb.  J.  Lee,  in  Martin  v.  Strachen,  5  Ttrm  Rep. 
107,  in  nofif,  are  still  mote  large  in  the  dmeton  of  inheritance*  at  common 
law.     They  make  bat  two  kind*,  feee  simple  abeolate,  and  foea  eiraplo,  con- 


«  Vol.  i.  419. 

*  Litt.  MO.  1.  11.  Cv.  Lilt.  l.b.  Fleta,  lib.  3.  c.  B.  PioirJ.557.il. 
But  the  abors  restriction  hai  been  eatentially  changed  in  thia  country,  aa  we 
.•ball  ase  hereafter,  when  we  come  to  treat  of  the  law  of  descent. 
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alien  for  a  limited  time,  or  not  to  a  particular  person,  it 
ceases  to  be  a  fee-simple,  and  becomes  a  fee  subject  to 
a  condition. 

The  word  heirs  is,  at  common  law,  necessary  to  be 
used,  if  the  estate  is  to  be  created  by  deed.*  The  limi- 
tation to  the  heirs  must  be  made  in  direct  terms,  or  by 
immediate  reference,  and  no  substituted  words  of  per- 
petuity, except  in  special  cases,  will  be  allowed  to  sup- 
ply their  place,  or  make  an  estate  of  inheritance  in 
•6  feoffments  and  grants.b  •The  location  of  the  word 
.in  any  particular  part  of  the  grant  is  not  essential ; 
for  a  grant  of  a  rent  to  A.,  and  that  he  and  his  heirs 
should  distrain  for  it,  will  pass  a  fee.0  The  general  rule 
is  applicable  to  all  conveyances  governed  by  the  rules 
of  the  common  law ;  for  though  prior  to  the  statute  of 
uses,  the  fee,  in  the  view  of  a  Court  of  Chancery,  passed 


*  A  grant  to  a  man  and  hii  right  htirs  ii  the  mum  m  a  grant  to  a  man 
and  hia  heira.  Co.  IAIU  22.  b ;  bat  Lord  Coke,  in  Co.  Litt.  8.  b,  says,  that 
a  grant  to  a  man  and  hta  hiir,  in  the  lingular  number,  convey ■  only  an  ee- 
tete  for  life,  became  ththrir  it  but  out.  Thai  ia  a  etmngo  reason  to  be  given, 
under  a  syrtem  of  lair  which  prefers  malea  to  females  in  the  course  of  de- 
scent, and  in  which  the  right  of  primogeniture  among  the  malee  is  unrelent- 
ingly enforced.  Mr.  Hargreve,  nolo  45,  to  Co.  Litt.  8.  b,  and  note  11,  to  Co. 
LUt.  494,  qneationa  the  doctrine,  and  he  aaya  there  are  authoritiee  to  ahosr 
that  the  word  heir,  in  a  deed,  aa  well  ae  in  a  will,  may  be  taken  for  oemta 
collectivum,  and  stend  for  heire  in  general  The  doctrine  of  Coke  waa  very 
vigoronily  attacked  by  Lord  Ch.  J.  Eyre,  near  a  centnry  ago,  in  Dubber  e. 
Trallope,  Amb.  453  ;  and  Lord  Coke  himself  ahowed  in  Co.  Litt.  32.  a,  that 
an  eatate  tail,  with  the  word  heir  in  the  lingular  number,  waa  created  and 
allowed  in  39  An.  pi.  20.  See  also  Richards  v.  Lady  Bergavenny,  2  Vcrn. 
334.  Paneey  e.  Lowball,  Siylw,  249.  Whiting  t>.  Wilkina,  1  BuUt.  919. 
Blackbnme  s.  Stables,  3  Vet.  d>  Bea.  371.  Notwithstanding  all  thai  ao- 
thority  in  oppoaition  to  the  rale  ae  stated  by  Lord  Coke,  and  the  unintelligible 
reason  assigned  for  it,  Mr.  Prestos  states  the  rule  as  still  the  existing  law. 
Ttmutut  en  Ettnltt,  vol.  ii.  8.  In  the  case  of  King'e  Heir*  c.  King's  Adui. 
12  Okie,  472,  a  dim  distinguished  for  the  most  learned  and  elaborate  die- 
eussion,  the  court  held  that  the  word  heir  in  the  singular  number  in  a  will, 
was  to  be  construed  the  same  as  the  word  htiri. 

»  JUif.see.1. 

1  Lord  Coke,  in  3  fluirf.  126. 
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by  reason  of  the  consideration,  in  a  bargain  and  sale,  or 
covenant  to  stand  seised  to  uses,  without  any  express 
limitation  to  the  heirs ;  yet,  when  uses  were  by  statute 
transferred  into  possession,  and  became  legal  estates, 
they  were  subjected  to  the  scrupulous  and  technical 
rules  of  the  courts  of  law.  The  example  at  law  was 
fallowed  by  the  courts  of  equity,  and  the  same  legal 
construction  applied  by  them  to  a  conveyance  to  uses.* 
If  a  man  purchases  lands  to  himself  for  ever,  or  to  him 
and  to  his  assigns  for  ever,  he  takes  but  an  estate  far 
life.  Though  the  intent  of  the  parties  be  ever  so  clearly 
expressed  in  the  deed,  a  fee  cannot  pass  without  the 
word  heirs.*  The  rule  was  founded  originally  on  prin- 
ciples of  feudal  policy,  which  no  longer  exist,  and  it  has 
now  become  entirely  technical.  A  feudal  grant  was, 
Oricti  juris,  made  in  consideration  of  the  personal  abili- 
ties of  the  feudatory,  and  his  competency  to  render  mili- 
tary service ;  and  it  was  consequently  confined  to  the 
life  of  the  donee,  unless  there  was  an  express  provision 
that  it  should  go  to  his  heirs.' 

But  the  rule  has  for  a  long  time  been  controlled  by  a 
more  liberal  policy,  and  it  is  counteracted  in  practice  by 
other  rules,  equally  artificial  in  their  nature,  and  tech- 
nical in  their  application.  It  does  not  apply  to  convey- 
ances by  fine,  when  the  fine  is  in  the  nature  of  an  ac- 
tion, as  the  fine  war  conuzance  At  droit,  on  account 
of  the  efficacy  and  solemnity  #of  the  conveyance,  *7 
and  because  a  prior  feoffment  in  fee  is  implied." 
Nor  does  the  rule  apply  to  a  common  recovery,  which 
is  in  legal  contemplation  a  real  action ;  for  the  recoverer 
takes  a  fee  by  fiction  of  law,  according  to  the  extent  of 


■  1  Co.  87.  b.  100.  b.  GHhtrt  on  Utto  and  Truttt,  by  Sag  dm,  39.  143. 
Tapuer  e.  Me  riot.  Willed  Rrp.  ITT.  Van  Rom  v.  Harrison,  1  Dal.  Rtp. 
1ST. 

»  Holt,  Ch.  J.,  6  Mod.  Rip.  109. 

•  9  Blacks.  Com.  10T,  108. 

'  Co.  Litt.  9.  b.    Pruton  on  Ettatt;  vol.  ii.  51, 53. 
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his  former  estate,  of  which  he  is  supposed  to  be  dis- 
seised.* It  does  not  apply  to  a  release  by  way  of  ex- 
tinguishment, as  of  a  common  of  pasture  ;b  nor  to  a  par- 
tition between  joint-tenants,  coparceners,  and  tenants  in 
common ;  nor  to  releases  of  right  to  land  by  way  of  dis- 
charge or  passing  the  right,  by  one  joint-tenant  or  co- 
parcener to  another.  In  taking  a  distinct  interest  in  his 
separate  part  of  the  land,  the  release  takes  the  like  es- 
tate in  quantity  which  he  had  before  in  common.* 
Grants  to  corporations  aggregate  pass  the  fee  without 
the  words  heirs  or  successors,  because  in  judgment  of 
law  a  corporation  never  dies,  and  is  immortal  by  means 
of  perpetual  succession.11  In  wills,  a  fee  will  also  pass 
without  the  word  heirs,  if  the  intention  to  pass  a  fee  can 
be  clearly  ascertained  from  the  will,  or  a  fee  be  neces- 
sary to  sustain  the  charge  or  trust  created  by  the  wilL" 
It  is  likewise  understood,  that  a  court  of  equity  will  sup- 
ply the  omission  of  words  of  inheritance ;  and  in  con- 
tracts to  convey,  it  will  sustain  the  right  of  the  party  to 
call  for  a  conveyance  in  fee,  when  it  appears  to  have 
been  the  intention  of  the  contract  to  convey  a  fee.' 

Thus  stands  the  law  of  the  land,  without  the  aid  of 
legislative  provision.  But  in  this  country,  the  statute 
law  of  some  of  the  states  has  abolished  the  inflexible  rule 
of  the  common  law,  which  had  long  survived  the  reason 

of  its  introduction,  and  has  rendered  the  insertion  of 
•8     the  word  'heirs  no  longer  necessary.     In  Virginia, 

Kentucky,   Mississippi,    Missouri,   Alabama,    and 


*  Preiton  on  Entaie;  vol  ii.  51,  52.     3  BUekt.  Com.  357. 
"  Co.  Lilt.  380  a. 

*  Co.  Liu.  9.  b.  973.  b.    Pretttm,  supra,  5.  55—53. 

*  Co.  Litt.  9.  b. 

*  Ibid.  Holdfast  c  Mirton,  1  TV™  Rtp  411.  Fletcher  v.  Smiton,  9 
IWd.  656.  Newkirk  e.  Newkirk,  3  Gained  Rtp.  345.  Dant't  Abr.  vol.  jr. 
a.198. 

'  Comyn*'  Dig.  lit  Chaneiry,  3.  T.  1.  Defrauace  v.  Brook*,  8  Watt*  d> 
Serg.  67. 
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New-York,"  the  word  heirs,  or  other  words  of  inheritance, 
are  no  longer  requisite,  to  create  or  convey  an  estate  in 
fee ;  and  every  grant  or  devise  of  real  estate  made  sub- 
sequent to  the  statute,  passes  all  the  interest  of  the 
grantor  or  testator,  unless  the  intent  to  pass  a  less  es- 
tate or  interest  appears  in  express  terms  or  by  neces- 
sary implication.1*  The  statute  of  New-York  also  adds, 
for  greater  caution,  a  declaratory  provision,  that  in  the 
construction  of  every  instrument  creating  or  conveying 
any  estate  or  interest  in  land,  it  shall  be  the  duty  of  the 
courts  to  carry  into  effect  the  intention  of  the  parties,  so 
fin  as  such  intention  can  be  collected  from  the  whole  in- 
strument, and  is  consistent  with  the  rules  of  law.  Some 
of  the  other  states,  as  New-Jersey,  North  Carolina,  and 
Tennessee,  have  confined  the  provision  to  wills,  and  left 
deeds  to  stand  upon  the  settled  rules  and  construction 
of  the  common  law.  They  have  declared  by  statute, 
that  a  devise  of  lands  shall  be  construed  to  convey  a  fee- 
simple,  unless  it  appears,  by  express  words  or  manifest 
intent,  that  a  lesser  estate  was  intended.' 


•  StatmU  af  Virginia,  December  13th,  1792.     Statute  of  Kentucky, 
r  19th,  1797.     Statute  af  Alabama,  1613.     New-York  Revited 

748.  sec  1,  9.     Griffiths  Lav  Reguter.     R.  C.  af  Jfissu- 
st*fi,  1894.    R.  S.  af  Miuouri,  1 835. 

b  In  Illinois  words  of  perpetuity  or  inheritance  are  Hill  essential  to  create 
a  fee,  and  the  sanu  general  rale  ii  implied  to  a  devise.  Jones  i.  Dramblet, 
1  Scmtmmon'a  Rep.  37  G. 

•  R.  S.  y.  J.  1847,  p.  343.  Mr.  Humphrey;  in  hii  Eeeay  on  Real  Pro- 
perty, and  Oattinet  of  a  Code,  335,  first  edition,  has  propoaed  the  nine  re- 
form,  of  rendering  the  word  heirs  no  longer  necessary  in  conveyance*  in  fee ; 
and  the  American  lawyer  cannot  but  be  forcibly  (truck,  on  the  perusal  of 
that  work,  eqnally  remarkable  for  profound  knowledge  and  condensed  thought, 
with  the  analogy  between  his  proposed  improvements  and  the  actual  condi- 
tion of  the  jurisprudence  of  this  country.  But  I  think  it  very  probable  that 
-thai  abolition  of  the  rale  requiring  the  word  heirs,  to  pass  a  fee  by  deed,  will 
engender  litigation.  There  was  none  under  the  operation  of  the  rule.  The 
intention  of  the  grantor  wai  never  defeated  by  the  application  of  it  He 
always  used  it  when  I  e  intended  a  fee.  Technical  and  artificial  rules  of 
long  standing,  and  boary  with  age,  conduce  exceedingly  to  certainty  and 
fixedness  in  the  law,  and  an  infinitely  preferable  on  that  account,  to  rules 
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"(2.)  A  ^qualified,  bate,  or  determinable  fee,  (for  I 
shall  use  the  words  promiscuously,)  is  an  interest 
which  may  continue  for  ever,  but  the  estate  is  liable  to 
be  determined  without  the  aid  of  a  conveyance,  by  some 
act  or  event,  circumscribing  its  continuance  or  extent. 
Though  the  object  on  which  it  rests  for  perpetuity  may 
be  transitory  or  perishable,  yet  such  estates  are  deemed 
fees,  because,  it  is  said,  they  have  a  possibility  of  en- 
during for  ever.  A  limitation  to  a  man  and  his  heirs,  so 
long  as  A.  shall  have  heirs  of  his  body ;  or  to  a  man 
and  his  heirs,  tenants  of  the  manor  of  Dale ;  or  till  the 
marriage  of  B. ;  or  so  long  as  St.  Paul's  church  shall 
stand,  or  a  tree  shall  stand,  are  a  few  of  the  many  in- 
stances given  in  the  books,  in  which  the  estate  will  de- 
scend to  the  hetrs,  but  continue  no  longer  than  the  period 
mentioned  in  the  respective  limitations,  or  when  the 
qualification  annexed  to  it  is  at  an  end.*  If*  the  event 
marked  out  as  the  boundary  to  the  time  of  the  continu- 
ance of  the  estate,  becomes  impossible,  as  by  the  death 
of  B.  before  Ms  marriage,  the  estate  then  ceases  to  be 
determinable,  and  changes  into  a  simple  and  absolute 
fee ;  but  until  that  time,  the  estate  is  in  the  grantee,  sub- 
ject only  to  a  possibility  of  reverter  in  the  grantor.  It  is 
the  uncertainty  of  the  event,  and  the  possibility  that  the 
fee  may  last  for  ever,  that  renders  the  estate  a  fee,  and 
not  merely  a  freehold.  All  fees  liable  to  be  defeated  by 
an  executory  devise,  are  determinable  fees,  and  con- 
tinue descendible  inheritances  until  they  are  discharged 
from  the  determinable  quality  annexed  to  them,  either 
by  the  happening  of  the  event,  or  a  release."1     These 


■abject  to  he  bant  every  day  by  luges  latitudinal?  reasoning,  A  lawyer 
always  ipeaka  with  confidence  on  que»!ion#  or  right  under  a  deed,  and  ge- 
nerally circumspectly  ai  to  questions  of  right  under  a  will. 

•  Plowd.  557.  a.  10  Co.  97.  b.  11  Ct.  49,  a,  1  Ld.  jtaym.  396. 
Powell,  J.,  in  Idle  i.  Cooke.  2  Ld.  «oym.  1148.  2  Blatkt.  Cam.  10ft. 
Prolan  on  Eitatti,  toL  i.  431, 432,  433.  481,463,  483. 

»  Goodrifht  a.  Senile,  2  WiU.  Rtf.  29. 
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qualified  or  determinable  fees  are  likewise  termed  base 
fees,  because  their  duration  depends  upon  the  occurrence 
of  collateral  circumstances,  which  qualify  and  debase 
die  purity  of  the  title.  A  tenant  in  tail  may,  by  a 
bargain  and  sale,  lease  "and  release,  or  covenant  *10 
to  stand  seised,  create  a  base  fee,  which  will  not 
determine  until  the  issue  in  tail  enters.' 

If  the  owner  of  a  determinable  fee  conveys  in  fee,  the 
determinable  quality  of  the  estate  follows  the  transfer; 
and  this  is  founded  upon  the  sound  maxim  of  the  com- 
mon law,  that  nemo  point  pint  jurii  m  aliuta  trantferre 
qtiam  ipte  kabet.  Within  that  rule,  the  proprietor  of  a 
qualified  fee  has  the  same  rights  and  privileges  over  the 
estate  as  if  he  were  a  tenant  in  fee-simple ;  all  the  es- 
tate is  in  the  feoffee,  notwithstanding  the  qualification, 
and  no  remainder  can  be  limited  over,  nor  any  reversion 
expectant  thereon,  other  than  the  possibility  of  a  re- 
verter when  the  estate  determines,  or  the  qualification 


*  Msehell  t>.  Clarke,  S  Li.  Raym.  77B.  The  apprentice  of  Ibe  Middle 
Temple,  in  the  course  of  his  learned  and  lucceaiful  argument  in  Wnlang- 
hani's  ease,  {Plmeden,  547,  557,)  Dialed  the  distinction  which  haa  been  fol- 
lowed by  Mr-  Preelon,  between  a  determinable  and  a  baae  foe,  and  ha  give* 
tb*  following  obscure  explanation  of  the  latter :  "  A.  haa  a  good  and  abso- 
lute eatate  in  fso-simple ,  and  B.  haa  another  estate  of  fee  in  the  same  land, 
which  shall  descend  from  heir  to  heir,  but  which  is  base  in  respect  of  the 
fas  of  A.,  and  not  of  absolute  perpetuity,  as  the  be  of  A.  is."  He  then 
fires  the  following  example,  by  way  of  illustration  :  "  If  s  man  makes  a 
lift  in  tail,  and  the  donee  be  attainted  of  treason,  the  king  shall  have  lb* 
land  as  long  as  there  are  any  twin  or  the  body  of  the  donee  ;  and  in  that 
case,  then  are  two  fees,  for  the  donor  haa  hie  ancient  fee-simple,  and  the 
crown  another  fee  in  the  same  land,  which  is  but  a  base  fee,  for  it  is  younger 
in  time  than  the  fee  of  the  donor,  and  if  the  heirs  of  the  body  of  the  donee 
mil,  tb*  fee  is  gone,  whereat  the  fee  of  the  donor  never  perishes :  it  is  pure 
and  perpetual,  while  the  other  i»  but  baae  and  transitory."  Mr.  Prctlon,  in 
bis  Treatise  an  Etlatet,  vol.  i.  460.  466,  defines  a  qualified  foe  to  be  an  in- 
terest given  to  a  man  and  to  certain  of  his  heirs  only,  aa  to  a  man  and  bis 
hair*  ou  tb*  part  of  his  father ;  but  this  is  termed  in  Ptatmiin,  341.  b,  a  fee- 
aunpie  conditional. 

•  10  Co.  97.  b.    Pratt*  on  Eitatti,  vol.  i.  484.    According  to  Lord  Ch. 
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*(3.)  A  conditional  fee  is  one  which  restrains  the  fee 
to  some  particular  heirs  exclusive  of  others,  as  to  the 
heirs  of  a  man's  body,  or  to  the  heirs  male  of  his 
body.*  This  was  at  die  common  law  construed  to  be 
a  fee-simple  on  condition  that  the  grantee  had  the  heirs 
prescribed.  If  the  grantee  died  without  such  issue,  the 
lands  reverted  to  the  grantor.  But  if  he  had  tile  speci- 
fied issue,  the  condition  was  supposed  to  be  performed, 
and  the  estate  became  absolute,  so  far  as  to  enable  the 
grantee  to  alien  the  land,  and  bar  not  only  his  own  issue, 
but  the  possibility  of  a  reverter.  By  having  issue  the 
condition  was  performed  for  three  purposes ;  to  alien,  to 
forfeit,  and  to  charge.1*  Even  before  issue  had,  the  ten- 
ant of  the  fee-simple  conditional  might  by  feoffment  have 
bound  the  issue  of  his  body.  But  there  still  existed  the 
possibility  of  a  reverter  in  the  donor.  After  issue  born, 
the  tenant  could  also  bar  the  donor  and  his  heirs  of  that 
possibility  of  a  reversion,  but  the  course  of  descent  was 
not  altered  by  having  issue.'  The  common  law  provi- 
ded the  formedon  in  reverter,  as  the  remedial  writ  for  the 
grantor  and  his  heirs,  after  the  determination  of  the  gift 


3.  Vaughan,  the  reverter  in  thiacase  ii  *  guatt  reversion,  and  ho  did  not  gee 
why  a  remainder  might  not  be  granted  out  of  such  a  qualified  fee-  Gardner 
e.  Sheldon,  Vaughan,  369.  Bat  the  rule  ii  probably  otherwise,  and  on  a 
fee-simple  conditional  at  common  law,  a  remainder  could  not  be  created,  for 
the  fee  wu  the  whole  estate.  There  was  only  ■  possibility,  or  right  of  re- 
verter, left  in  the  donor,  and  that  was  not  an  actual  estate  ;  Lee,  Ch.  J.,  in 
Martin  n.  Straohan,  5  Term  Rep.  107,  note ;  and  yet  Mr.  Proton,  (on  Ei- 
iale*.  vol.  ii.  353,)  concludes,  that  limitations  of  remainders,  after  qualified 
or  limited  estate*  of  inheritance,  were  in  nee  at  common  law. 

'  Fleta,  lib.  3.  c.  3.  sec.  5.    S  Black*.  Com.  110. 

b  In  Izard  o.  Ixard,  1  Bailey'*  Eq.  R.  S.  C.  328,  the  rale  wes  recognized 
that  lands  held  in  fee-simple  conditional,  were  bound,  after  the  birth  of  isme, 
by  the  lien  of  a  judgment  or  decree,  against  the  tenant,  in  bar  of  tbe  right 
of  the  isme  to  take  ptrfarmam  dora.  And  in  Peane  s.  Killian,  1  McMuI- 
ian,  231,  it  was  held  that  the  reversion  or  remainder  expectant  on  the  fee- 
simple  conditional,  or  the  possibility  of  reverter  may  be  released,  so  as  to 
nuke  tbe  estate  of  the  tenant  of  the  fee  conditional,  an  absolute  fee. 

•  Brmton,  lib.  S.  c.  6.  IT.  b.     Co.  I.Ut.  19.  a.    3 /mi.  333. 
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of  the  conditional  fee,  by  the  failure  of  heirs.*  Before 
the  statute  de  donu,  a  fee  on  condition  that  the  donee 
had  issue  of  his  body,  'was  in  fact  a  fee-tail,  and  trie- 
limitation  was  not  effaced  by  the  birth  of  issue.  If  the 
donee  died  without  having  aliened  in  fee,  and  without 
leaving  issue  general  or  special,  according  to  the 'extent 
of  the  gift,  the  land  reverted  again  to  the  donor.  But 
the  tenant,  after  the  birth  of  issue,  could  and  did  alien 
in  fee ;  and  this  alleged  breach  of  the  condition  of  the 
grant,  was  the  occasion  of  the  statute  of  Westminster  2, 
13  Edw.  L,  c.  1,  commonly  called  the  statute  de 
itmu,  which  recited  the  evasion  #of  the  condition  "12 
of  the  gift  by  this  subtle  construction,  and  conse- 
quent alienation,  going  to  defeat  the  intention  of  the  do- 
nor. The  statute,  accordingly,  under  that  pretence, 
preserved  the  estate  for  the  benefit  of  the  issue  of  the 
grantee,  and  the  reversion  for  the  benefit  of  the  donor 
and  bis  heirs,  by  declaring  that  the  will  of  the  donor,  ac- 
cording to  the  form  of  the  deed  manifestly  expressed, 
should  be  observed,  and  that  the  grantee  should  have 
no  power  to  alien  the  land.  It  deprived  the  owner  of 
the  feud  of  his  ancient  power  of  alienation,  upon  his 
having  issue,  or  performing  the  condition,  and  tbe  donor's 
possibility  or  right  of  reverter  was  turned  into  a  rever- 
sion. The  feud  was  to  remain  unto  the  issue  according, 
to  the  form  of  the  gift,  and  if  such  issue  failed,  then  the 
land  was  to  revert  to  the  grantor,  or  his  heirs ;  and  this 
is  frequently  considered  to  have  been  the  origin  of  es- 
tates tail,  though  the  statute  rather  gave  perpetuity, 
than  originally  created  that  ancient  kind  of  feudal  es- 
tate.'' 


►  Sir  Martin  Wright,  (Int.  U  Tsnurtt,  189,)  ohawrej,  that  tira  statute  aV 
dmt*  did  oat  create  any  new  fee,  out  r«  awl  wmin  t.  It  only  levered  the  Limi- 
tation from  the  condition  of  the  gift,  according  to  the  manifeat  intent  of  it, 
■  nd  restored  the  effect  of  the  limitation  to  the  isene,  and  tbe  reversion,  u  the 
proper  efbot  of  the  condition,  to  the  donor.    The  fee-aimplo   conditional  at 
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(4.)   O/futtaO. 

The  statute  Ac  donit  took  away  the  power  of  aliena- 
tion on  the  birth  of  issue ,  and  the  courts  of  justice  con- 
sidered that  the  estate  was  divided  into  a  particular  es- 
tate in  the  donee,  and  a  reversion  in  the  donor.  Where 
the  donee  had  a  fee-simple  before,  he  had  by  the  statute 
what  was  denominated  an  estate  tail ;  and  where  the 
donor  had  but  a  bare  possibility  before,  he  had,  by  con- 
struction of  the  statute,  a  reversion  or  fee-simple  ex- 
pectant upon  the  estate  tail.*  Under  this  division  of  the 
estate,  the  donee  could  not  bar  or  charge  his  issue,  nor, 
for  default  of  issue,  the  donor  or  his  heirs,  and  a  perpe- 
tuity was  created.  The  tenant  in  tail  was  not  chargea- 
ble with  waste,  and  the  wife  had  her  dower  and  the  hus- 
band his  curtesy  in  the  estate  tail.  The  inconvenience 
of  these  fettered  inheritances  is  as  strongly  des- 
*18  cribed,  and  #the  policy  of  them  as  plainly  con- 
demned, in  the  writings  of  Lord  Bacon,  and  Lord 
Coke,  as  by  subsequent  autbors,b  and  the  true  policy  of 
the  common  law  is  deemed  to  have  been  overthrown  by 
the  statute  de  donit  establishing  those  perpetuities.  At- 
tempts were  frequently  made  in  Parliament  to  get  rid  of 
them,  but  the  bills  introduced  for  that  purpose  (and 
which  Lord  Coke  says  he  had  seen)  were  uniformly  re- 
jected by  the  feudal  aristocracy,  because  estates  tail 
were  not  liable  to  forfeiture  for  treason  or  felony,  nor 
chargeable  with  the  debts  of  the  ancestor,  nor  bound  by 
alienation.  They  were  very  conducive  to  the  security 
and  power  of  the  great  landed  proprietors  and  their 


comma!  Iiir,  ra  declared,  in  the  cue  of  Willion  t.  Berkley,  Plmad,  939, 
to  bo  the  nme  b»  the  eeUite  tail  under  the  statute  it  donit, 

*  Entail*  us  generally  supposed  to  hare  boon  introduced  by  the  Norman*, 
bat  they  wen  frequent  in  the  Saxon  times,  and  they  existed  in  the  Roman 
law — nlamtat  adei  maturt  fammt  mtit  jttwi  at  ntpotitut,  n  uiuBtmm 
lempv.     Dig.  31, 1.  78. 

»  Lord  Beam  m  tk,  Um  of  tie  Imb.  Co.  Utt.  19.  b.  G  C*.  40. 
Ltr4  Coko'i  DtdKMwn  of  kU  RtpnU  to  Oe  fiesJer,  6. 
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families,  but  very  injurious  to  the  industry  and  commerce 
of  the  nation.  It  was  not  until  Taltarwn't  ccue,  IS  Edw. 
IV.,  that  relief  was  obtained  against  this  great  national 
.grievance,  and  it  was  given  by  a  bold  and  unexampled 
-stretch  of  the  power  of  judicial  legislation.  The  judges, 
upon  consultation,  resolved,  that  an  estate  tail  might  be 
cot  off  and  barred  by  a  common  recovery,  and  that  by 
reason  of  the  intended  recompense,  the  common  re- 
covery was  not  within  the  restraint  of  the  statute  de 
Sonit.*  These  recoveries  were  afterwards  taken  notice 
of,  and  indirectly  sanctioned,  by  several  acts  of  Parlia- 
ment, and  have,  ever  since  their  application  to  estates 
tail,  been  held  as  one  of  the  lawful  and  established  as- 
-surances  of  the  realm.  They  are  now  considered  sim- 
ply in  the  light  of  a  conveyance  on  record,  invented  to 
give  a  tenant  in  tail  an  absolute  power  to  dispose  of  his 
estate,  as  if  he  were  a  tenant  in  fee-simple ;  and  the  es- 
tates tail  in  England,  for  a  long  time  past,  have  been 
reduced  to  almost  the  same  state,  even  before  issue  born, 
as  conditional  fees  were  at  common  law,  after  the  con- 
dition was  performed  by  the  birth  of  issue.  A  common 
recovery  removes  all  limitations  upon  an  estate 
tail,  and  an  absolute,  unfettered,  'pure  fee-sim-  *14 
pie,  passes  as  the  legal  effect  and  operation  of  a 
common  recovery.  It  is  the  only  mode  of  conveyance 
in  England,  by  which  a  tenant  in  tail  can  effectually 
dock  the  entail.  If  he  conveys  by  deed,  he  conveys 
only  a  base  or  voidable  fee,  and  he  will  not  exclude  bis 
heirs  per  formam  doni.  Even  by  fine,  he  only  bars  his 
issue,  and  not  subsequent  remainders.  He  conveys 
only  a  base  or  qualified  fee,  though  the  remainder-man 
will  be  barred  by  limitation  of  time,  as  a  stranger  would 
upon  a  fine  levied  with  proclamations.     It  is  the  com- 


'  Co.  ML  19.  b.    HkhttaA  ohb,  6  Cm.  40.    M.ryPortinjjW.cu.,10 
4h.NL 
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moQ  recovery  only  that  passes  an  absolute  title.*  In 
Mary  Partington.'*  cate,*  Lord  Coke  says,  that  the  judg- 
mentin  IS  Edw.  IV.,  was  no  new  invention,  but  approved 
of  by  the  resolutions  of  the  sages  of  the  law ;  who,. 
"  perceiving  what  contentions  and  mischiefs  had  crept 
in,  to  the  disquiet  of  the  law,  by  these  fettered  inheri- 
tances, upon  consideration  of  the  act,  and  of  the  former 
exposition  of  it  by  the  sages  of  the  law,  always  after 
the  said  act,  gave  judgment  that  in  the  case  of  a  com- 
mon recovery,  where  there  was  a  judgment  against  the 
tenant  in  tail,  and  another  judgment  against  the  vouchee 
to  have  in  value,  the  estate  should  be  barred." 

Estates  tail  were  introduced  into  this  country  with  the 
other  parts  of  the  English  jurisprudence,*  and  they  sub- 
sisted in  full  force  before  our  revolution,  subject  equally 
to  the  power  of  being  barred  by  a  fine  or  common  re- 
covery.4 But  the  doctrine  of  estates  tail,  and  the  com- 
plex and  multifarious  learning  connected  with  it,  have 
become  quite  obsolete  in  most  parts  of  the  United 
States.  In  Virginia,  estates  tail  were  abolished  as 
early  as  1776 ;  in  New-Jersey,  estates  tail  were  not 
abolished  until  1830 ;  and  in  New-York,  as  early  as 
1782,  and  all  estates  tail  were  turned  into  estates 
•15      in  *fee-simple  absolute.*    So,  in  North  Carolina, 


•  MartiD  b.  Still  oh  an,  5  Term  Rep.  107,  note.  This  can  wu  affirmed 
in  the  Bonn  of  Lord..  Willed  Rtp.  444.  By  the  statute  of  3  and  4  Win. 
IV.,  c  74,  conveyance!  in  England  by  fine  and  recovery  are  abolished,  and 
all  wamuitiea  of  lands  entered  into  by  tenants  in  tail  are  declared  Toid 
against  the  issue  in  tail,  and  estates-tail  can  now  only  be  barred  by  a  deed 
enrolled  under  tbe  statute. 

"  10  Co.  38. 

1  In  the  Pennsylvania  charter  of  1661,  it  wu  expressly  declared,  that  es- 
tates of  inheritance  might  be  granted  in  fee-simple,  or  ia  fee  tail,  the  sta- 
tute dt  donit  notwithstanding. 

1  In  Virginia,  a  law  was  passed,  in  1705,  to  take  away  from  the  Court*. 
the  power  of  defeating  entails.     Tucker1*  Lift  of  Jefferton,  vol.  i.  21 . 

•  Act  of  Virginia,  at  7th  October,  1776.  Actt  of  Ateembly  of  Nein-Ja- 
,ey,  1784,  1786,  and  1820.  R.  S.  N.  J.,1841.  Doe  v.  ibbioaon,  2  South. 
713.  Den  b.  Spachins,  1  Harriton's  Rrp.  179.  Laws  of  Nam  -Yurie,  sess.  6, 
c.  2,  sees.  9,  a.  19.    Net-York  Rtvitd  Striate,  ™L  i.  722,  sec.  3. 
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Kentucky,  Tennessee,  and  Georgia,  estates  tail  have 
been  abolished,  by  being  converted  by  statute  into  es- 
tates in  fee-simple.*  In  the  states  of  South  Carolina 
and  Louisiana,  they  do  not  appear  to  be  known  to  their 
laws,  or  ever  to  have  existed;  but  in  several  of  the 
other  states,  they  are  partially  tolerated,  and  exist  in  a 
qualified  degree." 


■  Act  of  JVorfACaroli.nl,  1784.  Act  of  Kentucky,  1796.  Griffith'  1  Reg. 
under  the  appropriate  hcsds,  No.  8.     Prime'*  Dig.  of  tht  Laat  of  Georgia, 

1S37,  p.  331. 946. 

b  The  Civil  Code  of  Louisiana,  art  1507,  prohibits  substitutions  m&fidei 
wssiisa.  It  is  more  rigorous  than  the  Code  Napoleon,  for  it  prohibi  la  sub- 
stitutions in  fayor  of  the  grandchildren  of  the  testator,  or  of  the  children  of 
bis  brothan  or  sisters,  and  even  when  the  provisions  of  the  will  do  not  tend 
to  alter  the  course  of  descents,  and  whether  the  substitution  be  conditional 
or  unconditional.  The  peraon*  to  take  muitbe  in  en*  and  designated  by 
the  will.  The  testator  cannot  control  property  beyond  one  life.  lie  may 
name  children  living,  and  provide  that,  after  the  death  of  their  mother,  they 
ahall  take  the  property.  Code,  art  1509.  Rachel  n.  Rachel,  1  Rob.  Loui. 
Rep.  US.  In  New -Hampshire,  estates  tail  are  said  to  be  retained,  but  I 
should  have  inferred  from  statutes  passed  in  1789, 1731,  and  1793,  respect- 
ing conveyances  by  deed  and  by  will,  and  the  course  of  deacenta,  that  estate* 
tail  were  essentially  abotiihed.  Bat  it  wae  not  bo,  for  by  statute  in  1837, 
any  tenant  in  tail,  in  New- Hampshire,  may  convey  by  deed  hia  estate,  and 
bar  all  remainders  and  reversions  as  effectu  ally  aa  by  a  fine  or  common  re- 
covery. So,  0  tenant  for  life,  with  the  person  having  a  vested  remainder  in 
tail,  may  by  deed  convey  the  whole  estate,  aa  if  the  remainder  was  in  foe  - 
simple,  la  Alabama  and  Mississippi,  a  man  may  convey  or  devise  land  to  a 
111  f  11  ssii)  11  of  donees  then  living,  and  to  the  heirs  of  the  remainder-man. 
Statute  of  Alabama,  1813.  In  Connecticut,  (Kirby't  Rep.  116.176,  177. 
Hamilton  r.  Hempstead,  3  Day,  333.  Swift'*  Dig.  vol.  L  79.  Allyn  o. 
Mather,  9  Conn.  Rep.  1 14,)  and  in  Vermont,  Ohio,  Illinois,  and  Missouri,  if 
an  estate  tail  be  created,  the  first  donee  takes  a  life  estate,  and  a  fee-simple 
vests  in  the  heira,  or  peraon  having  the  remainder  after  the  life  estate  of  the 
grantee,  or  fust  donee  in  tad.  Revittd  Statute*  of  Vermont,  1839,  p.  310, 
Statute,  of  Ohio,  1831.  Statutes  of  Connecticut,  1784.  Ibid.  1821. 
Ibid.  1838.  Recited  Law*  of  lUinoit,  1833.  Reeued  Statut*$  of  Mis- 
eouri,1835.  This  is  also  the  case  in  New-Jersey,  by  the  act  of  1830.  .Bi- 
ster's Dig.  130.  The  estate  on  the  death  of  the  tenant  for  life  vests  in  hat 
children,  though  difficulty  has  been  auggeetedto  exist  if  the  grantee  has  no 
children,  or  their  issue.  Griffith'*  Reg.  The  tenant  in  tail  in  those  states, 
it  in  reality  but  a  tenant  for  life,  without  the  power  to  do  any  act  to  defeat  or 
encumber  the  estate  in  the  hands  of  the  heir  or  person  in  remainder.  In  In- 
diana a  person  may  be  seised  of  an  estate  tail,  by  devise  or  grant,  bat  he 
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Conditional  fees  at  common  law,  as  knows  and  de- 
fined prior  to  the  statute  de  donii,  have  generally  parta- 
ken of  the  fate  of  estates  in  fee  tail,  and  have  not  been 
revived  in  this  country.  Executory  limitations  under  the 
restrictions  requisite  to  prevent  perpetuities,  and  estates 
in  fee  upon  condition,  other  than  those  technical  condi- 
tional fees  of  which  we  are  speaking,  are  familiar  to  our 
American  jurisprudence,  as  will  be  more  fully  shown  in 
a  subsequent  lecture.  In  Connecticut,  the  doctrine  of 
conditional  fees,  so  far  as  they  are  a  species  of  entails, 
restraining  the  descent  to  some  particular  heirs  in  ex- 


ahall  be  deemed  seised  in  fee  titer  the  second  generation.  United  Stmtatn 
of  Indiana,  1838,  p.  938.  In  Connecticut  then  may  be  a  special  tenancy 
in  tail,  Mm  the  caae  of  ■deriae  to  A-  and  to  hie  woe  by  a  particular  wife. 
The  eetate  tail,  in  the  bands  of  tbe  issue  in  tail,  as  wall  apeeial  h  general 
bane,  male  or  female,  it  enlarged  into  an  eetate  in  foe-ample.  In  Rhode 
Island,  eetatet  tail  may  be  created  by  deed,  but  not  by  will,  longer  than  to 
the  children  of  the  deviate,  and  they  may  be  barred  by  dead  or  will  Mfc- 
tate*  tail  eiist  in  Maine,  Maasaehatetta,  Delaware,  and  Pennsylvania,  sob- 
jeot,  nevertheleas,  to  be  barred  by  deed,  and  by  common  recovery,  and  in 
two  of  theee  atatee  by  wiH,  and  they  are  chargeable  with  the  dabta  of  the 
tenant.  Dane'i  Abr.  vol.  it.  691.  Lithgow  ».  KaTenah,  9  Matt.  Rtp.  167. 
170.173.  Nightingale  c.  Barrel),  15  Pic*.  104.  Corbin  e.  Healy, 96 Pan*. 
514.  Statntci  of  Man.  1791,  c.  60.  Matt.  Revised  Statute;  1836,  part 
3,  c  50.  Jockton  on  Real  Actum,  999.  American  Juritt,  No.  4,  p.  399. 
Pardon'*  Dig.  353.  Riggs  a.  SaHy,  Maine  Rtp.  vol.  I*.  408.  A  fee-simple 
paaaet  on  a  judicial  tale  to  satisfy  a  charge.  Tbit  it  to  decided  in  one  of 
those  ttatet,  and  the  rant  coniequenee  mutt  follow  in  all  of  them,  when  (he 
land  it  chargeable  with  debt  Gaote  v.  Wiley,  4  Sirg.  d>  Ramie,  508.  In 
Maryland,  ettatee  tail  general,  created  since  the  act  of  1786,  are  now  nn- 
dorttood  to  be  virtually  aboliahed,  since  tbey  descend,  and  can  be  convoyed, 
and  are  devisable,  and  chargeable  with  debte,  in  the  tame  manner  at  estates 
in  fee-timple.  Docking  eatatea  tail  by  common  recovery  had  been  previously 
aboliahed  by  statute  in  1783,  and  they  were  to  be  conveyed  at  if  tbey  were 
in  fee.  It  it  squally  understood  tbat  eetatet  tail  special  are  not  affected  by 
the  act  of  1786,  and  therefore  the  decisions  prior  to  Newton  o.  Griffith,  (I 
Harri*  d-  QUI,  111,)  would  teem  to  apply  to  that  specie*  of  estates  taiL 
Such  eatatea  may  be  barred  by  deed  a*  well  a*  by  common  recovery ;  and 
they  are  chargeable  with  debte  by  mortgage,  and  not  otherwise  ;  and  they 
are  not  devisable  ;  and  if  the  tenant  diet  eeiaed,  tbey  go  lo  the  issue,  but  not 
to  collaterals.  Statute*  of  1789,  and  1799.  3  UarrU  d>  McHertty,  944, 
1  Harri*  d>  Jeknt.  944.  465.  3  ibid.  69.  961.  314  3  ibid.  303.  Newton 
v.  Griffith,  Jbawwna"*  Digested  Chanctry  Owe*,  1 15. 
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elusion  of  others,  have  never  been  recognised  or  adop- 
ted." These  conditional  fees  are  likewise  understood  to 
be  abolished  in  Virginia,  by  a  statute  which  took  effect 
in  1787 ;  and  this  I  apprehend  to  be  the  better  construc- 
tion of  the  statute  law  of  New-York  in  respect  to  these 
common  law  entailments;  for  the  owner  can  alienate  or 
devise  them,  as  well  as  an  absolute  estate  in  fee.  By 
the  act  of  1787,b  every  freeholder  was  authorized  to  give 
or  sell  at  his  pleasure  any  hinds  whereof  he  was  seised 
in  fee-simple;  and  by  the  act  of  1813,c  every  person 
having  an  estate  of  inheritance,  was  enabled  to  give  ox 
devise  the  same;  and  by  the  new  revised  statutes,' 
every  person  capable  of  holding  lands,  and  seised  of  or 
entitled  to  any  estate  or  interest  therein,  may  alien  the 
wune.  These  qualified  fees  are  estates  of  in- 
heritance* in  fee-simple,  though  not  in  fee-simple  "17 
absolute  f  and  they  would  seem  to  come  within 
the  letter  and  spirit  of  the  statute  provisions  in  New- 
York.  In  South  Carolina,  fees  conditional  at  common 
law  exist,  and  fees  tail  proper  have  never  existed.  The 
first  donee  takes  an  estate  for  life,  if  be  has  no  issue : 
but  if  he  has  issue,  the  condition  of  the  grant  is  per- 
formed, and  he  can  alien  the  land  in  fee-simple/ 

The  general  policy  of  this  country  does  not  encourage 
restraints  upon  the  power  of  alienation  of  land ;  and  the 
New-  York  Revised  Statutes  have  considerably  abridged 
the  prevailing  extent  of  executory  limitation.     The  ca- 


•  Kirby-i  Rep.  118. 176.    3  Day,  339.    Svift'i  Dignt,  vol.  i.  79. 
»  Lew*  of  Ntv-Yori,  mm.  10,  o.  36. 

•  lot  of  Nae-York,  mm.  3G,  c  S3. 

•  Ntw-York  Revtied  Statute;  vol.  i.  719,  wo.  10. 

•  Litt.  aec.  13.     Co.  Lilt.  19,  a. 

'S  Bay,  397.  I  M'Cora?*  Ck.  Rip.  91.  2  ibid.  324.  326.  326.  UBmi- 
ity,  331.  The  creation  of  ■  fee-Ample  conditional,  pua  the  whole  citato 
to  the  tenant  in  fee.  The  txiiting  fouibility  of  a  rtatrUr  ii  held  not  to  be 
an  estate,  mod  neither  the  subject  of  inheritance  not  dnviea.  The  fee  oondi- 
tianal  in  the  hoir  at  law  cannot  merge  la  the  pmeibility  of  ravertei,  if  they 
abeam  bath  meet  in  the  eamepenon.     1  HitFe  S.  G.  Ck.  Rep.MS. 
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pacity  of  estates  tail  in  admitting  remainders  over,  and 
of  limitations  to  that  line  of  heirs  which  family  interest 
or  policy  might  dictate,  renders  them  still  beneficial  in 
the  settlement  of  English  estates.  But  the  tenant  in  tail 
can  alien  his  lands,  and  the  estate  tail  can  only  be  ren- 
dered inalienable  during  the  settlement  on  the  tenant  for 
life,  and  the  infancy  of  the  remainder-man  in  tail.  Exe- 
cutory limitations  went  further,  and  allowed  the  party  to 
introduce  at  his  pleasure  any  number  of  lives,  on  ■which 
the  contingency  of  the  executory  estate  depended,  pro- 
vided they  were  lives  in  being  at  the  creation  of  the  es- 
tate ;  and  to  limit  the  remainder  to  them  in  succession, 
and  for  twenty-one  years  afterwards.'  This  was 
the  rule  settled  by  Lord  Chancellor  Nottingham,  in  the 
great  case  of  the  Duke  of  Norfolk  ;b  and  the  decision  in 
that  case  has  been  acquiesced  in  uniformly  since  that  time-, 
and  every  attempt  to  fetter  estates  by  a  more  ui- 
•18  definite  extent  of  'limitation,  or  a  more  subtle  aim 
at  a  perpetuity,  has  been  defeated.'  But  the 
power  of  protracting  the  period  of  alienation  has  been 
restricted,  in  New-York,  to  two  successive  estates  for 
life,  limited  to  the  lives  of  two  persons  in  being  at  the 
creation  of  the  estate.d 

The  English  law  of  entail  is  so  greatly  mitigated,  as 
to  remove  the  most  serious  inconveniences  that  attend 
that  species  of  estates ;  and  it  is  the  opinion  of  the  most 
experienced  English  property  lawyers,  that  the  law  of 
entail  is  a  happy  medium  between  the  want  of  any 
power,  and  an  unlimited  power,  over  the  estate.  It  ac- 
commodates itself  admirably  to  the  wants  and  con- 
venience of  the  father  who  is  a  tenant  for  life,  and  of  the 


•  Twisdou.J.,  1  Sid.  451.  la  Bengougfa  v.  Edridge,  1  Simons,  173.  267, 
■  limitation  vu  rondo  to  depend  on  an  nbnolute  term  of  twenty-one  yean 
after  twenly-eigh t  lives  in  being  at  the  testator'*  death  ! 

*  3  Cant  in  Chancery,  1. 

•  Duke  of  Marlborough  v.  Earl  Godolphin,  1  Eden't  Rep.  404.  Look  ". 
BlackalU  7Wm  8«y.  100. 

*  N.Y,  Revited  Statute*,  vol.  1.  733,  734,  bbc,  17.  19. 
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son  who  is  tenant  in  tail,  by  the  capacity  which  they 
have,  by  their  joint  act,  of  opening  the  entail,  and  re- 
settling the  estate  from  time  to  time,  as  family  exigencies 
may  require.  The  privileges  of  a  tenant  in  tail  are  very 
extensive.  He  not  only  can  alienate  the  fee,  but  he  may 
commit  any  kind  of  waste  at  his  pleasure.*  And  yet, 
with  a  strange  kind  of  inconsistency  in  the  law,  he  is  not, 
any  more  than  a  tenant  for  life,  bound  to  discharge  en- 
cumbrances on  the  estate.  He  is  not  obliged  even  to 
keep  down  the  interest  on  a  mortgage,  as  a  tenant  for  life 
is  bound  to  do.  If,  however,  he  discharges  encum- 
brances or  the  interest,  he  is  presumed  to  do  it  in  favour 
of  the  inheritance ;  for  be  might  acquire  the  absolute 
ownership  by  a  recovery,  and  it  belongs  to  his  repre- 
sentatives to  disprove  the  presumption.*  On  the  other 
hand,  the  tenant  cannot  affect  the  issue  in  tail,  or  those 
in  remainder  or  reversion,  by  his  forfeitures  or 
engagements.  They  are  "not  subject  to  any  of  *19 
the  debts  or  encumbrances  created  by  the  tenant 
in  tail,  unless  he  comes  within  the  operation  of  the  bank- 
rupt law,  or  creates  the  mortgage  by  fine.* 

Entails,  under  certain  modifications,  have  been  re- 
tained in  various  parts  of  the  United  States,  with  in- 
creased power  over  the  property,  and  greater  facility  of 
■alienation.  The  desire  to  preserve  and  perpetuate 
family  influence  and  property  is  very  prevalent  with 
mankind,  and  is  deeply  seated  in  the  affections.*1 


'  Motley,  834,     Comi  r«mp.  Talbot,  16. 

»  Lord  Talbot,  in  Chaplin  v.  Chaplin,  3  P.Wmt.  335.  Amoabury  v.  Brawn, 
1  VtMty,  ATI.     Earl  of  Buckinghamshire  d.  Hohart,  3  SiDonlWn,  186. 

•  Jenkins  p.  Kejrmea,  1  Ln.  337. 

'  Ch.  J.  Crew,  of  the  K.  B.,  ill  the  great  cue  concerning  the  earldom  of 
Oxford,  in  which  thai  house,  under  the  name  of  De  Vera,  waa  traced  np 
through  a  regular  comae  of  descent  to  the  time  of  William  the  Conqueror, 
observed,  that  "  there  waa  no  man  that  hath  any  apprehension  of  gentry  or 
noblen™.  but  his  affection  elands  to  the  continuance  of  SO  noble  a  name  and 
Jtone,  and  would  take  bold  of  •  twig  or  twine  thread  to  uphold  it"  (Str 
W.  Jens*  Rep.  101.     1  Chides  I.)     But  the  Inntre  of  families,  and  the  en- 
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This  propensity  is  attended  with  many  beneficial 
effect*.  Bat  if  the  doctrine  of  entails  be  calculated  to- 
stimulate  exertion  and  economy,  by  the  hope  of  placing 
the  finite  of  talent  add  industry  in  the  possession  of  a 
long  line  of  lineal  deftcendancs,  andiflturited  by  their  folly 
at  extravagance,  it  hae  a  tendency,  on  the  other  hand,  ft* 
dewtroy  the  excitement  to  action  in  the  issue  in  tail,  and 
to  leave  an  accumulated  mass  of  property  in  the  hand* 
of  the  idle  and  the  TlcioUB,  Dr.  Smith  insisted,  from  ac- 
tual observation,  that  entailments  were  unfavourable  to 
agricultural  improvement.  The  practice  of  perpetual 
entails  is  carried  to  a  great  extent  in  Scotland,  and  that 

eminent  philosopher  observed,  half  a  century  ago* 
•30      that  one-third  of  the  whole  land  *of  the  country 

was  loaded  with  the  fetters  of  a  strict  entail ;  and 
it  ie  understood  that  additions  are  every  day  making  to 
the  quantity  of  land  in  tail,  and  that  they  now  extend 
over  half,  if  not  nearly  two-thirds,  of  the  country.  Some 
of  the  most,  distinguished  of  the  Scotch  statesmen  and 
lawyers  have  united  in  condemning  the  policy  of  per- 
petual entails,  as  removing  a  very  powerful  incentive  to- 
persevering  industry  and  honest  ambition.  They  are 
condemned  as  equally  inexpedient  and  oppressive  ;  and 
Mr.  Bell  sincerely  hoped  that  some  safe  course  might  ere 
long  be  devised,  for  restraining  the  exorbitant  effects  of 
the  entail  law  of  Scotland,  and  for  introducing  some  limi- 
tations, consistent  with  the  rules  of  justice  and  public 
policy.*     Entailments  are  recommended  in  monarchical 


tailmenta  of  property,  are  like  man  himself,  perishable  and  fleeting  ;  and 
the  Ch.  Justice,  in  that  very  cue,  stays  for  ■  moment  the  course  of  his  ar- 
gument, and  moralizes  on  inch  a  theme  with  great  energy  and  pathoa- 
"  There  mnt  be,"  he  observes,  "  an  end  of  names  and  dignities,  and  what- 
soever ie  terrene.  Where  it  Mowbray)  Where  is  Mortimer?  Nay, 
Which  13  more  and  most  of  all,  where  in  Plantagennt  1  They  are  entombed 
in  the  nma  and  sepulchres  of  mortality." 

•  SmM't  Wealth  of  Nation;  Tot.  i-  383, 364.  Edin.  Review,  vol.  il.  359. 
vol.  fii.360.  Miller1!  Inquiry  into  tie  Present  State  of  the  Civil  Law  of 
England,  407.    BelTt  Comm.  on  the  Lav*  of  Scotland,  vol.  i.  44.  Jji  Spain* 
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governments,  as  a  protection  to  the  power  and  influence 
of  the  landed  aristocracy ;  but  such  a  policy  has  no  ap- 
plication to  republican  establishments,  where  wealth 
does  not  form  a  permanent  distinction,  and  under  which 
every  mdWidual  of  every  family  has  his  equal  rights, 
and  is  equally  invited,  by  the  genius  of  the  institutions, 
to  depend  upon  his  own  merit  and  exertions.  Every 
fattdly,  stripped  of  artificial  supports,  is  obliged,  in  dint 
country,  to  repose  upon  the  virtue  of  Ha  descendants  ft* 
the  perpetuity  of  its  feme. 

The  simplicity  of  the  civil  lav  is  said  by  Mi-.  Gibbon, 
to  have  been  a  stranger  to  the  long  and  intricate  system 
of  entails ;  and  yet  the  Roman  trust  settlements,  otjkki 
edmmum,  were  analogous  to  estates  tail.  When  an  es*- 
txte  was  left  to  an  heir  in  trust,  to  leave  it  at  his  death 
to  his  eldest  son,  and  so  on  by  way  of  substitution,  the 
person  substituted  corresponded  in  a  degree  to  the 
English  issue  in  tail.  One  of  the  novels  of  Justinian* 
seems  to  have  assumed  that  these  entailed  settle- 
ments could  not  he  carried  beyond  the  limit  *of  "81 
four  generations.  This  is  the  construction  given 
to  that  law  by  some  of  the  modem  civilians,'  though 
Domat  admits  that  the  novel  is  expressed  in  a  dark,  am- 


private  enlaila  prevailed  for  age*,  and  one  of  tho  Bpankh  lawyer*  contend* 
that  they  hare  beau  prejudicial  to  tho  agriculture  and  population  of  the  na- 
tion- Bat  dace  the  Spanish  revolution,  the  future  creation  of  them  hu  bean 
pNUkittd.  Imtitutttof  (AeCieiiiaw  of  Spain,  by  Am  dj- JTmuI,  h.  9, 
tit.  S,  eh.  1,  n,  6.  And  in  the  Austrian  State*,  north  of  the  Danube,  u  Bo- 
hemia, Moravia,  and  Gallicia,  according  to  a  lata  and  very  intelligent  tra- 
veller, the  feudal  tenure  of  land  prevail!  with  iti  vigorous  feudal  rettrictiona, 
and  in  Hungary  it  exiita  In  the  gteateet  severity ;  while  in  the  A  twtrian 
States,  arath  of  that  river,  feudality  baa  mainly  abated,  and  equality  of  deacent 
and  freedom  of  alienation  have  ancoeedad.    TWo&uiT*  Austria,  vol.  3,  oh.  3. 

•  Novel,  159,  c.  3. 

k  Srmciw'*  VUw  of  lie  Civil  Law,  vol.  L  189.  Woofi  Int.  of  lib  Civil 
tmm,  189.  Oomoi'i  Cnil  Lou,  b.  5,  tit.  3.  Preemt.  But  Potbier,  very 
leaaaly,  and  without  any  reference  u  authority,  amy*,  that  the  Roman  taw 
allowed  entail*  to  an  indefinite  extent.  Troiti  dot  SubititutiiHii,  tea,  7, 
-14 
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biguous  manner,  and  be  intimates  that  it  was  introduced 
by  Tribonian  from  corrupt  views.  It  is  also  termed,  by 
Mr.  Gibbon,*  a  partial,  perplexed,  declamatory  law, 
which,  by  an  abuse  of  the  novel,  Btretched  the_/We*  com- 
mum  to  the  fourth  degree.  In  France,  entails  were  not 
permitted  formerly  to  extend  beyond  the  period  of  three 
lives ;  but  in  process  of  time,  they  gained  ground, 
and  trust  settlements,  says  the  ordinance  of  1747,  were 
extended  not  only  to  many  persons  successively,  but  to 
a  long  series  of  generations.  That  new  species  of  suc- 
cession or  entailment  was  founded  on  private  will,  which 
had  usurped  the  place  of  law,  and  established  a  new 
kind  of  jurisprudence.  It  led  to  numerous  and  subtle 
questions,  which  perplexed  the  tribunals,  and  the  cir- 
culation of  property  was  embarrassed.  Chancellor 
D'  Aguesseau  prepared  the  ordinance  of  1747,  which  was 
drawn  with  great  wisdon,  after  consultation  with  the 
principal  magistrates  of  the  provincial  parliaments,  and 
the  superior  counsels  of  the  realm,  and  receiving  exact 
reports  of  the  state  of  the  local  jurisprudence  on  the  sub- 
ject. It  limited  the  entail  to  two  degrees,  counted  per 
capita,  between  the  maker  of  the  entail  and  the  heir  j 
and,  therefore,  if  the  testator  made  A.  his  devisee  for 
life,  and  after  the  death  of  A.  to  B.,  and  after  his  death 
to  C,  and  after  his  death  to  D.,  Sec,  and  the  estate 
should  descend  from  A.  to  B.,  and  from  B.  to  C,  he 
would  hold  it  absolutely,  and  the  remainder  over  to  D. 

would  be  void."  But  the  Code  Napoleon  anni- 
•22       hilated  the  'mitigated  entailments  allowed  by  the 

ordinance  of  1747,  and  declared  all  substitutions 
or  entails  to  be  null  and  void,  even  in  respect  to  the 
first  donee/ 


■  Hit.  vol.  vui.  SO. 

*  Potter,  Traiti  del  SabililuiUfnt,  bcc.  7,  art.  A.     To-jMUt,  Mm.  v.  37. 
39.     Rtperloire  it  Jurisprudence,  tit  SubMti (nlioii  Fidti  Committairt,  «c 

9,  ait  9. 

•  Co*  Napoleon,  irt.  896,  but  we  Infra,  p.  268.     So  by  the  CmlCod*  of 
LonuiiaDR,  art.    1507,  lubrtitulioni  tnt\  fidei  cammiita  ate  prohibited,  and 
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rnr—ninontlr  every  diapcaition,  by  which  the  donee,  the  heir,  or  legale*,  is 
charged  to  pmem  for,  or  to  retnm  ■  thing  to,  a  third  buyer  it  null;  and  by 
the  Soman  law,  a  portion  of  the  testator*!  property  might  be  retained  by  the 
instituted  hair,  when  ha  waa  charged  with  a  fidti  eawaawa,  or  fiduciary 
bequest,  but  Una  ia  no  longer  the  law  in  countries  where  tmata  are  abolished. 
Sea  the  Code  of  Loukiana,  art.  rap.  ed.  New-Orleans,  183B,  with  anno- 
tations by  Upton  &  Jennings.  In  monarchical  goTornmenta,  which  re- 
quire the  establishment  and  maintenance  of  hereditary  ordera  in  power  and 
dignity,  it  may  be  very  qnoationable  whether  the  entire  abolition  nf  entails 
be  wiao  or  politic  Aa  they  are  applied  to  family  settlements,  in  England, 
and  modified  according  to  circumstances,  they  are  (bond,  according  to  a  very 
able  and  experienced  lawyer,  Mr.  Park,  to  be  extremely  convenient,  and  to 
operate  by  way  of  mutual  check.  Thus,  if  the  father,being  tenant  for  Ufa, 
wishes  to  charge  the  aetata  beyond  hi*  own  life,  to  meet  the  wants  of  the 
junior  branchaa  of  the  family,  and  provide  for  their  education  and  marriage, 
and  settlement  in  life,  and  hie  eldest  eon  being  the  tenant  in  tail,  atanda  hi 
>  majority,  of  aome  independent  income,  they  can  da 
It  ia,  therefore,  a  matter  of  daily  ucenr- 
g  the  principal  familiea  belonging  to  the 
landed  aristocracy,  to  open  the  entail,  and  reeettle  it,  by  the  joint  act  of  the 
father  and  the  ton,  to  their  mntnal  accommodation.  Now  arrangementa  are 
repealed  at  interval*,  aa  new  eiigemnes  arise,  and  all  improvident  charge* 
and  alienations  are  checked  by  these  limitations  of  estate*  of  inheritance, 
by  way  of  particular  estate  in  the  father  for  life,  with  a  vested  remainder  in 
the  am  in  tail ;  for  the  father  cannot  charge  beyond  his  life,  nor  the  eon 
convey  the  remainder  during  the  father's  life,  without  mntnal  consent. 
That  con*Mt  ia  never  obtained,  but  for  naefbl  or  salutary  family  pnrpoaea ; 
and  by  this  contrivance  estates  are  made  to  subserve  such  purposes,  while 
their  entirety  ia  permanently  preserved.  The  JfowacAuMtt*  Reviled  Sta- 
tutes of  1635,  part  9,  fit  1,  c  59,  sec.  4,  Mow  this  policy,  for  they  declare, 
that  where  lands  are  held  by  one  person  for  life,  with  a  vested  remainder 
ia  tail  lo  another,  they  both  may,  by  a  joint  deed,  convey  the  same  in  fee- 
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09     ESTATE*     FOR      LIP1. 

Am  estate  of  freehold  is  a  denomination  which  applies 
etraaHy  to  an  estate  of  inheritance  and  an  estate  for  life.' 
Liienm  letumtntum  denoted  anciently  an  estate  held 
by  •  freeman,  independently  of  the  mere  will  asd  capricft 
df  the  feudal  lord ;  and  it  was  used  in  contradistinction 
to  the  interests  of  terms  for  years,  and  lands  in  villenage 
or  copyhold,  which  estates  were  originally  liable  to  be 
determined  at  pleasure.  This  is  the  sense  in  which  the 
terms  tibenm  totemmtttm,  frank  tenement,  or  freehold, 
are  used  by  Bracton,  Fleta,  Littleton,  and  Coke ;  and 
therefore,  Littleton  said,  that  no  estate  below  that  for 
life  was  a  freehold.11  Sir  William  Blackstone1  confines 
the  description  of  a  freehold  estate  simply  to  the  incident 
of  livery  of  seisin,  which  applies  to  estates  of  inheri- 
tance and  estates  for  life  ;  and  as  those  estates  were  the 
only  ones  which  could  not  be  conveyed  at  common  law 
without  the  solemnity  of  livery  of  seisin,  no  other 
estates  were  properly  freehold  estates.  But  *this  *94 
criterion  of  a  freehold  estate,  asbeingone  in  fee,  or 


'  This  is  even  made  a  mailer  of  legiilative  declaration,  in  the  New-Yorlc 
Retted  Stettttt;  tul.  i.  779,  no.  5. 

*  Fmtrunt  in  atntptittu  liberi  itmtnet,  qui  libtrt  f  iitueruitf  (niMUnla  ma 
frr  libera  terviiia,  vel  per  libera*  contaetudinei.  Bracton,  lib.  l,p.  7.  Li- 
brrmm  tcittmentnm  son  habuit,  7111  nan  tenuit  niti  ad  terminam  atmonm. 
FUta,  lib.  5,  e.  5,  aec.  16.  Lxlt.  kc.  57.  Co.  IAtt.  43,  b.  In  Iba  French 
law,  the  Hbtri,  or  freeman,  were  denned  to  be  cetlet  qui  ne  recagnoiuent 
mperieurt  en  Ftidalitt.  So,  in  Doomtday,  the  liheri  were  expressed  to  be 
qui  ire  polerant  que  volthant.     DalrympU  on  Feudal  Property,  11. 

•  Cm.  vol.  ii.  1M. 
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for  life,  applies  as  well  to  the  estates  created  by  the  opera- 
tion of  the  statute  of  uses,  aa  to  those  which  are  conveyed 
by  livery  of  seisin ;  for  the  statute  which  unites  the  pos- 
session to  the  use,  supplies  the  place  of  actual  livery. 
Any  estate  of  inheritance,  or  for  life,  in  real  property, 
whether  it  be  a  corporeal  or  an  incorporeal  hereditament, 
may  justly  be  denominated  a  freehold. 

By  the  ancient  law,  a  freehold  interest  conferred  upon 
the  owner  a  variety  of  valuable  rights  and  privileges* 
He  became  a  suitor  of  the  courts,  and  the  judge  in  the 
capacity  of  a  juror ;  he  was  entitled  to  vote  for  members 
of  parliament,  and  to  defend  his  title  to  the  land ;  as  owner 
of  the  immediate  freehold,  he  was  a  necessary  tenant 
to  the  prtecipe  in  a  real  action,  and  he  had  a  right  to  call 
in  the  aid  of  the  reversioner  or  remainder-man,  when 
the  inheritance  was  demanded.  These  rights  gave  him 
importance  and  dignity  as  a  freeholder  and  freeman." 

Estates  for  life  are  divided  into  conventional  and  legal 
estates.  The  first  are  created  by  the  act  of  the  parties, 
and  the  second  by  operation  of  law. 

(1.)  Estates  for  life  by  the  agreement  of  the  parties, 
were,  at  common  law,  freehold  estates  of  a  feudal  nature, 
inasmuch  as  they  were  conferred  by  the  same  forms  and 
solemnity  as  estates  in  fee,  and  were  held  by  fealty, 
and  the  conventional  services  agreed  on  between  the  lord 
and  tenant.b  Sir  Henry  Spelman1  endeavoured  to  show 
that  the  English  law  took  no  notice  of  feuds  until  they 
became  hereditary  at  the  Norman  conquest;  and  that 
fealty,  as  well  as  the  other  feudal  incidents,  were  conse- 
quences of  the  perpetuity  of  fiefs,  and  did  not  belong  to 
estates  for  years,  or  for  life.  The  question  has  now  be- 
come wholly  immaterial  in  this  country,  where  every 


*  Sullivan'*  Lector**  on  Feudal  taw,  Leo.  6.    PrttUK  im  F.ttatee,  vol 

i. 306—210. 

b  Wright  on  Tenure*,  190. 

°  Ttiati*e  of  Feud*  and  Tenure*,  c  3. 
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real  vestige  of  tenure  is  annihilated,  and  the  doubt, 
whether  fealty  was  not,  in  this  'state,  an  obliga-  *2& 
tion  upon  a  tenant  for  life,  has  been  completely 
removed,  in  New-York,  by  the  act,  declaring  all  estates 
to  be  allodial.*  But,  considering  it  as  a  point  connected 
with  the  history  of  our  law,  it  may  be  observed,  that  the 
better  opinion  would  seem  to  be,  that  fealty  was  one  of 
the  original  incidents  of  feuds  when  they  were  for  life. 
It  was  as  necessary  in  the  life  estate  as  in  a  fee,  and  it 
was  in  accordance  with  the  spirit  of  the  whole  feudal 
association,  that  the  vassal,  on  admission  to  the  protec- 
tion of  his  lord,  and  the  honours  of  a  feudal  investiture, 
should  make  an  acknowledgment  of  his  submission, 
with  an  assurance  of  service  and  fidelity.  The  rites 
of  the  feudal  investiture  were  exceedingly  solemn,  and 
implied  protection  and  reverence,  beneficence  and  loy- 
alty." 

Life  estates  may  be  created  by  express  words,  as  if 
A.  conveys  land  to  B.  for  the  term  of  his  natural  life ;  or 
they  may  arise  by  construction  of  law,  as  if  A.  conveys 
land  to  B.  without  specifying  the  term  of  duration,  and 
without  words  of  limitation.  In  this  last  case,  B.  cannot 
have  an  estate  in  fee,  according  to  the  English  law,  and 
according  to  the  law  df  those  parts  of  the  United  States 
which  have  not  altered  the  common  law  in  this  particu- 
lar, but  he  will  take  the  largest  estate  which  can  posK 


•  Ntv-Yerl  United  Statute*,  vol.  i-  718,  no.  3. 

b  See  Lib.  Feud.  lib.  1,  tit.  1,  and  lib.  3,  tiL  5,  G,  7,  when  the  vmaul  for 
lift)  is  termed  fidtlit,  and  every  vassal  vu  bound  by  oath  to  his  lord  quod 
tiii  erii  fidelie,  adultiraian  diem  vita  contra  omnem  homiuem,  exceplo  regit 
it  quod  cndtntiam  ribi  contmiuam  non  mamfcitabit.  Doctor  Gilbert 
Stuart,  in  bit  View  af  Society  in  Europe,  87,  88,  wan  of  the  lamo  opinion  ; 
and  be  explored  feudal  antiquities  with  a  keen  spirit  of  research,  sharpened 
by  controversy-  Hi*  work  u  deserving  of  the  study  of  the  legal  antiquarian, 
if  for  no  other  purpose,  yet  for  the  aagneity  and  elegance  with  which  he 
eommenta  upon  the  sketches  of  barbarian  manners,  aa  they  remain  em- 
bodied in  the  clear  and  unadorned  page*  of  Ctesar,  and  the  nervous  and  pro- 
tati  text  of  Tadta 


znofcdoy  Google 


3fi  OF  REAL  PROPERTY-  [Put  VI. 

sibly  arise  from  the  grant,  and  that  is  an  estate  fi>r  life.* 
The  life  estate  may  be  either  lor  a  man's  own 
"26  life,  or  for  the  life  of  another  person,  "and  in  this 
last  case  it  is  termed  an  estate  per  autre  tie, 
which  is  the  lowest  species  of  freehold,  and  esteemed  of 
lesavaluetbananestateibrons'sownlife.  The lawm this 
respect  has  proceeded  upon  known  principles  of  human 
nature ;  for,  in  the  ordinary  opinion  of  mankind,  as  well 
as  in  the  language  of  Lord  Coke,  "  an  estate  for  a  man's 
own  life  is  higher  than  for  another  man's."  A  third 
branch  of  life  estates  may  also  be  added,  and  that  is,  an 
estate  for  the  term  of  the  tenant's  own  life,  and  the  life 
of  one  or  more  third  persons.  In  this  case,  the  tenant 
for  life  has  but  one  freehold  limited  to  his  own  life,  and 
the  life  of  the  other  party  or  parties." 

These  estates  may  he  made  to  depend  upon  a  contin- 
gency, which  can  happen  and  determine  the  estate 
before  the  death  of  the  grantee.  Thus,  if  an  estate  be 
given  to  a  woman  dim  tola,  or  durante  viduitate,  or  to  a 
person  so  long  as  he  shall  dwell  in  a  particular  place,  or 
for  any  other  intermediate  period,  as  a  grant  of  an  es- 
tate to  a  man  until  he  shall  have  received  a  given  sum 
out  of  the  rents  and  profits ;  in  all  these  cases,  the  gran- 
tee takes  an  estate  for  life,  but  one  that  is  determinable 
upon  the' happening  of  the  event  on  which  the  contin- 
gency depended.'  If  the  tenant  for  the  life  of  B.  died  in 
the  lifetime  of  B.,  the  estate  was  open  to  any  general  oc- 
cupant during  the  life  of  B. ;  but  if  the  grant  was  to  A. 
and  his  heirs  during  the  life  of  B.,  the  heir  took  it  as  a 


■  Co.  Lift.  43,  a. 

b  Co.  Uu.il,  b.  There  ere  Mveral  subtle  & 
(rowing  out  of  thio  topic,  whereof  ■tudonti,  according  to  Lord  Coke,  "  may 
disport  themselves  for  a  time  ;"  and  Mi.  Ram  ha>  endeavoured  to  do  so,  in 
a  puzzling  note  to  hit  recent  Outline  of  tht  Late  of  Tenure  and  Tenan- 
cy, 33. 

«  Hrocfnn,  lib.  4,  c.  28,  eec.  1.     Co.  Litt.  43,  a.    The  Peoples.  Giliia,  34 
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special  occupant.  The  statute  of  39  Charles  IL,  c.  8, 
made  Buch  an  interest  devisable,  and  if  not  devised,  the 
heir  'was  made  chargeable  with  the  estate  as  assets 
by  descent,  and  it  speaks  of  him  as  a  special  occupant. 
The  statute  of  14  Geo.  IL,  c.  20,  went  further,  and 
provided  that  if  them  was  no  such  special  occu- 
pant named,  and  •the  land  be  not  devised,  it  was  *37 
to  go  in  a  course  of  administration  as  personal 
estate.  This  peculiar  estate  pur  autre  vie,  has  been 
frequently  termed  a  descendible  freehold,  but  it  is  not 
an  estate  of  inheritance,  and  perhaps,  strictly  speaking, 
it  is  not  a  descendible  freehold,  in  England,  for  the  heir 
does  not  take  by  descent.  It  is  a  freehold  interest  rub 
modo,  or  for  certain  purposes,  though  in  other  respects  it 
partakes  of  the  nature  of  personal  estate.*  In  New- York, 
an  estate  pur  autre  vie,  whether  limited  to  heirs  or 
otherwise,  is  deemed  a  freehold  only  during  the  life  of 
the  grantee  or  devisee,  and  after  his  death  it  is  deemed 
a  chattel  real."  The  interest  of  every  occupant,  general 
or  special,  is,  therefore,  in  New-York,  totally  annihi- 
lated; but  the  statute  provisions  in  other  states  vary 
considerably  upon  this  subject.  In  New-Jersey,  the  act 
of  1766  is  the  same  as  that  in  New-York  j  but  Virginia 
and  North  Carolina  follow  in  the  footsteps  of  the  English 
statutes,  and  leave  a  scintilla  of  interest,  in  certain  events, 
in  the  heir  as  a  special  occupant.1  In  Massachusetts  and 
Vermont,  on  the  death  of  the  tenant  pur  autre  vie, 
without  having  devised  the  same,  the  estate  descends  to 


'  Lard  Kenyon,  in  Doe  v.  Lniton,  6  Term  Rep.  289.  By  the  statute  of 
1  Victoria,  ch.  36,  estatee  pur  autre  nit,  if  not  devised,  were  to  be  ehsrgeablu 
in  the  hands  of  the  heir,  u  assets  by  descent ;  and  if  there  be  no  ■poeial 
omopant,  they  wen  to  go  aa  already  provided. 

k  N.  V.  Revited  Statute;  vol.  1.  723,  sec.  6. 

■  Recited  Cede  ef  Virginia,  vol.  i.  333.  Reviled  Statute!  of  Nortk  Caro- 
line, vol.  I.  STB.  In  Maryland,  estates  pur  autre  etc,  except  thuee  granted 
to  the  deceased  and  haira  only,  an  coniiderod  aa  ueeta  in  the  hands  of  the 
executor  or  admin iatrator.  Act  of  1796,  oh.  101.  Dorse/*  TeiUmeniary 
Lmmtf  MaryUmd,8S. 
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his  lawful  representatives,  like  estates  in  fee-simple.* 
In  many  other  states,  the  real  and  personal  estates  and 
all  interests  therein,  go  in  the  same  course  of  distri- 
bution. 

(2.)  Tenancy  by  the  curtesy,  is  an  estate  for  life, 
created  by  the  act  of  the  law.  When  a  man  marries  a 
woman,  seised,  at  any  time  during  the  coverture,  of  an 
estate  of  inheritance,  in  severalty,  in  coparcenary,  or  in 
common,  and  hath  issue  by  her  born  alive,  and  which 
might  by  possibility  inherit  the  same  estate  as  heir  to 
the  wife,  and  the  wife  dies  in  the  lifetime  of  the  husband, 
he  holds  the  land  during  his  life,  by  the  curtesy  of  Eng- 
land ;  and  it  is  immaterial  whether  the  issue  be 
*38  living  at  the  time  of  the  seisin,  *or  at  the  death 
of  the  wife,  or  whether  it  was  bom  before  or  after 
the  seisin> 

This  estate  is  not  peculiar  to  the  English  law,  as  Lit- 
tleton erroneously  supposes,'  for  it  is  to  be  found,  with 
some  modifications,  in  the  ancient  laws  of  Scotland,  Ire- 
land, Normandy,  and  Germany.'  Sir  Martin  Wright  is 
of  opinion,  that  curtesy  was  not  of  feudal  origin,  for  it  is 
laid  down  expressly  in  the  book  of  feuds,*  that  the  hus- 
band did  not  succeed  to  the  feud  of  the  wife,  without  a 
special  investure ;  and  he  adopts  the  opinion  of  Craig, 
who  says,  that  curtesy  was  granted  out  of  respect  to  the 
former  marriage,  and  to  save  the  husband  from  falling 
into  poverty ;  and  he  deduces  curtesy  from  one  of  the 


■  Reviled  Statuiti  of  Matiachuictti,  413.  Recited  Statute!  of  Vermont, 
392. 

1  till.  ne.  85.  53.  Co.  Litt.^9,  b.  Paine'iaaM.8  Co.  34.  If  the  Ism 
take  a»  purchairrt,  the  husband  ia  not  entitled  to  take  by  Ihe  cnrteaj,  V 
when  there  waa  a  devise  to  the  wife  and  her  heira,  bat  if  she  died  leaving 
inane,  then  to  auch  inouo  and  their  heira.     Barker  p.  Barker,  3  Simon;  349. 

■  Litt.  sec.  35. 

■»  Co.  Litt.  30,  a.  Wright  on  Ttnurtt,  193.  3  Black:  Com.  116.  In 
Normandy,  according  to  the  Cuutumier,  c.  119,  the  curtesy  luted  only  du- 
ring the  widowhood  of  the  htnband- 

•  feud. lib.  1,  tit.  IS;  lib. 3,  tit  13. 


znofcdoy  Google 


L-. .W.J  OP  HEAL  rttOPEBTT.  £$ 

Mpoipu  of  the  Emperor  Constwtine.*  Bat,  whatever 
may  have  been  the  origin  of  this  title,  H  was  clearly  aai 
distinctly  established  in  the  English  law,  in  the  bate  of 
Gbuivale ;  and  it  was  described  by  Bracton,  sad  espe- 
cially a.  a  -writ,  in  11  Men.  in.,  with  the  fulness  and 
pwrUkw  of  the  lav  definitions  at  the  present  day-* 
Though  the  extent  of  it,  as  against  the  adult  heir  of  the 
wife,  may  be  jastly  complaiad  of,  yet  it  is  remarkable, 
that  curtesy  baa  ceatUwed  unimpaired,  in  Eng- 
land aad  Scotland,0  *and  k  remains  almost  en-  *S0 
Only  atwhaken  in  our  American  jurisprudence. 

South  Carolina  is  an  exception,  for  in  that  state  ten- 
ancy by  the  curtesy,  ea  momine,  has  ceased  by  the  pra- 
viaien  of  an  act  in  1791,  rdntim  to  ike  distribution  of  in- 
mtaist'  Mtete,  which  gives  to  the  husband  surviving  his 
wife  the  same  share  of  her  real  estate  as  she  would  have 
taken  oat  of  hie,  if  left  a  widow,  and  that  is  either  one 
moiety  or  one-thud  of  it,  in  fee,  according  to  circuuv 
Maaces.  la  Georgia,  also,  tenancy  by  curtesy  does  not 
exist;  because  all  marriages,  since  1786,  vest  the  real 
equally  with   the  personal  estate  of  the  wife  in  the 


Four  things  are  requisite  to  an  estate  by  the  curtesy, 
viz.  marriage,  actual  seisin  of  the  wife,  issue,  and  death 
of  the  wife.  The  law  vests  the  estate  in  the  husband 
immediately  on  the  death  of  the  wife,  without  entry. 

■  Wrigkt  ™  T™™,  194.  Cru>W>*iWaIi,lib.S.  DMf.33.nB. 
40. 

*  GlanvilU,  Kb.  7,  c  IS.  Bracton,  lib.  5,  c  30,  fee  7.  Hale'l  HUt. 
Cm.  Lute,  c  9.  In  the  form  of  the  writ  given  by  Sir  Matthew  Bale,  in 
■*ina  Henry  ILL  diieota  the  Englitb  lews  to  be  observed  in  Ireland,  tenancy 
by  the  curtesy  ia  stated,  even  al  that  time,  to  be  eontattudo  tt  Urn  Angtia  ; 
aad  the  Mirror,  c.  1,  mac  3,  aayi,  that  this  title  was  granted  of  the  eurttty 
of  Sing  Henry  1, 

•  In  SeoUaod,  there  ii  this  variation  in  the  curteay  from  that  ia  England, 
that  the  wife  mint  have  risen  seiaed  of  the  estate  am  heir,  and  not  have  ao- 
aaitad  it  by  parehase,  though  it  i*  admitted  there  a  no  good  reason  for  the 
distinction.     BtlTi  Com.  vol.  i.  5th  edit.  61. 

Vol.  IV.  3 
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His  estate  is  initiate  on  issue  bad,  and  consummate  on  the 
death  of  the  wife.* 

The  wife,  according  to  the  English  law,  must  have 
been  seised  in  fact  and  in  deed,  and  not  merely  of  a 
seisin  in  law  of  an  estate  of  inheritance,  to  entitle  the 
husband  to  his  curtesy  .b  The  possession  of  the  lessee 
for  years  is  the  possession  of  the  wife  as  reversioner ;  but 
if  there  be  an  outstanding  estate  for  life,  the  husband 
cannot  be  tenant  by  the  curtesy  of  the  wife's  estate  in  re- 
version or  remainder,  unless  the  particular  estate  be 
ended  during  the  coverture.6  This  is  still  the  general 
rule  at  law,  though  in  equity  the  letter  of  it  has  been  re- 
laxed by  a  free  and  liberal  canstruction.'1  The  circum- 
stances of  this  country  have  justly  required  some 
•30  qualification  of  the  strict  letter  of  the  'rule  re- 
lative to  a  seisin  in  fact  by  the  wife ;  and  if  she  be 
owner  of  waste,  uncultivated  lands,  not  held  adversely, 
she  is  deemed  seised  in  fact,  so  as  to  entitle  her  husband 
to  his  right  of  curtesy.*  The  title  to  such  property 
draws  to  it  the  possession ;  and  that  constructive  posses- 
sion continues,  in  judgment  of  law,  until  an  adverse  pos- 
session be  clearly  made  out ;  and  it  is  a  settled  point  in 
our  courts,  that  the  owner  of  such  lands  is  deemed  in 


■  Id  Foumylvania  the  husband's  curtesy  by  statute  in  1833  ia  good,  though 
there  be  do  issue  of  the  marriage.  Pwrdon't  Dig.  550.  la  1831,  a  bill  upon 
the  suggestion  of  the  English  Rem!  Property  Coram  iv  ion  em  wu  brought 
into  parliament,  to  abolish  the  rule  that  the  issue  ia  curtesy  must  be  bom 
alive,  but  the  bill  was  suffered  to  drop. 

»  Co.  Litt.  39,  n.      Mercer  «.  Seldeu,  1  Howard  V.  S.  Rep.  37. 

•  Perkin;  sec.  457.  464  Co.  Litt.  39,  a.  Do  Gray  ti.  Richardson,  3 
Atk.  469.  Gentry  v.  Wagstaff,  3  Det.  N.  C.  Rep.  270.  Stoddurd  n.  Gibhs, 
I  Sumner,  263. 

'  De  Grey  v.  Richardson,  3  AH.  469.  Sterling  v.  PenJington,  7  finer, 
149,  pi.  11.    3  Eq  Co.  Abr.  730. 

•  Jackson  r.  Sollick,  8  Jahnt.  Rep.  963.  Clay  v.  White,  1  Van/.  163. 
Green  e.  Liter,  6  Cranek'i  Rep.  349.  Davis  n.  Mason,  I  PtUrt  U.  S.  Rtf. 
503.  Smoot  v.  Lecatt,  I  Stewnrt'i  Ala.  Rip.  590.  M'Corry  v.  King,  3 
Hump.  Ttnn.  Rtf.  267. 
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m,  so  as  to  be  able  to  maintain  trespass  for  en- 
tering upon  the  land  and  cutting  the  timber.  To  entitle 
the  husband  to  curtesy,  he  must  be  a  citizen  and  not  an 
alien,  for  an  alien  husband  was  not  at  common  law  enti- 
tled to  curtesy,  any  more  than  an  alien  wife  was  entitled 
to  be  endowed ;  and  the  wife  must  have  had  such  a 
seisin  as  will  enable  her  issue  to  inherit ;  and  therefore, 
if  she  claims  by  descent  or  devise,  and  dies  before  entry, 
the  inheritance  will  go,  not  to  her  heir,  but  to  the  heir  of 
the  person  last  seised,  and  the  husband  will  not  have 
bis  curtesy.* 

The  rule  has  been  carried  still  further  in  this  country ; 
and  in  one  state,  where  the  title  by  curtesy  is  in  other 
respects  as  in  England,  it  is  decided  that  it  was  sufficient 
for  the  claim  of  curtesy  that  the  wife  had  title  to  the  land, 
though  she  was  not  actually  seised,  nor  deemed  to  be  so." 
The  law  of  curtesy  in  Connecticut  is  made  to  symme- 
trize with  other  parts  of  their  system ;  and  in  that  state, 
ownership  without  seisin,  is  sufficient  to  govern  the  de- 
scent or  devise  of  real  estate.* 

At  common  law,  the  husband  could  not  be  tenant  by 
the  curtesy  of  a  use  ;d  but  it  is  now  settled  in  equity,  that 
he  may  be  a  tenant  by  the  curtesy  of  an  equity  of  re- 
demption, and  of  lands  of  which  the  wifo  had  only  a 
seisin  in  equity  as  a  cestui  que  trust.*  So,  if  money 
be  agreed  to  be  laid  out  *in  the  purchase  of  land,       *31 


■  Jack™  v.  Johneon,  5  CttM*'*  Rep.  74.    Adair  c.  Lott,  3  Htll,  IBS. 

*  Bnah  n.  Bradley,  4  Day's  ft(p.  298.  Kline  u.  Bobeo,  6  Conn.  Rep.  494. 
The  severity  of  the  ancient  law  on  the  right  to  curtesy  it  much  relaxed  in 
England  si  well  a*  in  thin  country,  and  ■  constructive  seisin  of  the  wife  ia 
■officiant  to  sustain  the  hnaband'i  right  to  hi*  curtsey,  where  it  is  not  rebut- 
ted by  an  actual  dinejrin.  See  De  Grey  c.  Richardson,  and  Sterling  ».  Pen- 
Englon,  sup.  and  Ellsworth  v.  Cook,  8  Paigt't  Rep.  643. 

'  4  Day' I  Rep.  lib.  tup. 

*  Gilbert  on  Vta,  by  Sugdeu,  48.  440. 

*  Welti  t.  Bat),  1  P.  Wmt.  108.  In  Virginia,  by  atatate,  (1  R.  C.  1819,) 
the  husband  haehiicnrtesyiu  a  truit  estate.  So  it  it  in  Maine,  and  deemed 
to  be  BO  Ihnmghoat  the  country.     1  Sumner,  138. 
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the  money  is  considered  as  land  in  the  view  of  a. 
court  of  equity,  and  the  husband  will  be  allowed  his 
curtesy.*  Though  the  husband  be  entitled  to  hwqiWt*W 
in  a  trust  estate,  it  has  been  a  questionable  point,  whether 
it  must  not  be  such  a  trust  estate  as  will  give,  bun  an 
equitable  seisin.  The  wife  must  have  bad  a  seisin  of 
the  freehold  and  inheritance,  twnul  el  ttmd,  either  at  law 
oc  in  equity,  daring  the  coverture."  In  Rabat*  v.  Jhx- 
mm#,c  Lord  Hardwicke  held,  that  the  husband  might  have 
bit  curtesy  in  an  estate  devised  to  the  wife  for  her  sepa- 
rate use  ;  but  afterwards  he  declared,  that  a  seisin  in> 
law,  or  in  equity,  was  essential  to  a  tenancy  by  curtesy. 
The  opinions  ofXordHardwicke, in  ifcarkv.  Grembat^u 
and  Roberto  v.  Dizwell,  are  conflicting,  and  cannot  be  re- 
conciled ;  and  it  would  seem,  to  have  followed,  that  if  tha 
equitable  freehold  wag-  ant  in  trustees  for  the  separate 
use  of  the  wife,  and  kept  distinct  during  the  coverture. 
from  her  equitable  remainder  in  lee,  that  she  wanted 
that  seisin  of  the  entire  equitable  estate  requisite  to  a 
tenancy  by  the  curtesy.  But  it  is  now  settled  otherwise* 
and  the  husband  is  tenant  by  the  curtesy  if  the  wife  has 
an  equitable  estate  of  inheritance,  notwithstanding  the 
mats  and  profits  are  to  be  paid  to  her  separate  use  du- 
ring the  coverture.  The  receipt  of  the  rents  and  profits 
are  a  sufficient  seisin  in  the  wife."  And  if  lands  be  de- 
vised to  the  wife,  or  conveyed  to  trustees  for  her  separate 
and  exclusive  use,  and  with  a  clear  and  distinct  expres- 
sion that  the  husband  was  not  to  have  any  life  estate  or 


•Sweotapple  e.  Bindnn,  2  Tent.  536.  Watts  o.  Hall,  1  P.  Wmt.  108. 
Chaplin  v.  Chaplin,  3  ibid.  329.  Cashborne  v.  Scarfe,  1  Atk.  603.  Cun- 
ningham v.  Moody,  1  Vt$.  174.     Dodson  r.  Hay,  3  Bra.  404. 

1  Hearten.  Groenbank,  1  Va.  298.    3  Atk.  716,  S.  C. 

■  1  Atk.  607. 

d  Pitt  o.  Jacknon,  3  Bra.  51.  Morgan  ».  Morgan,  5  Modd.  Bep.  248, 
Amer.  od.  If  the  wife's  lands  bo  gold  in  partition  after  her  death,  the  hm- 
band,  ae  tenant  by  the  curtesy,  will  be  entitled  to  the  use  of  the  proceeds  for 
life  upon  giving  security  for  repayment  at  his  death.  Clapper  t.  IivergoooV 
5  Watt;  113. 
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•Aer  interest.,  bat  the  same  was  to  be  for  the  wife  and 
her  hoire  |  to  tint  case,  the  Court  of  Chancery  wiH 
consider  die  husband  a  trustee  *rbr  the  wife  and  #3S 
her  hears,  and  bar  him  of  his  onftesy.*  But  the 
fcnaband  of  a  mortgagee  in  fee  is  not  entitled  to  his 
ewteBy,  though  the  estate  becomes  absolute  at  law, 
atifess  there  has  been  a  foreclosure,  or  uraesa  the  mort- 
gage has  subsisted  so  long  a  tkne  as  tocreate  a  bar  to 
th«  redemption.*  The  rule  has  new  become  common 
learning,  and  it  is  well  understood  that  the  rights  exist- 
ing in*  or  flowing  front  tibe  mortgagee,  are  subject  to  th« 
claim*  of  the  equity  of  redemption,  so  long  as  the  same 
iMnaiof  in  force. 

Curtesy  applies  to  qualified  as  well  as  to  absolute  eg* 
tntea  In  fee,  bat  the  distinctions  on  this  point  are  quite 
abstruse  and  subtle,  it  was  declared  in  Pair's  out,*  to 
be  die  common  law,  Oat  if  lands  had  been  given  to  a 
Woman,  and  the  heirs  of  her  body,  and  she  married  and 
had  issue  which  died)  and  then  the  wife  died  wkhMt 
hnme,  whereby  the  estate  of  the  wife  was  determined, 
and  the  inheritance  of  the  land  reverted  to  the  donor, 
yet  the  hnsband  wontd  be  entitled  to  hold  the  estate  tail 
for  life  as  tenant  by  the  curtesy,  for  that  was  implied  in 
the  gift.  8oi  where  an  estate  was  devised  to  a  woman 
in  fee,  with  a  devise  over,  in  case  she  died  under  the  age 
of  twenty-one,  without  issue,  and  she  married,  had  issue 
which  died,  and  then  she  died,  under  age,  by  which  the 
devise  over  took  effect ;  Still,  it  was  held,  the  husband 
was  entitled  to  his  curtesy .d  But  there  are  several  cases 
in  which  curtesy,  as  well  as  dower,  ceases  upon  the  de- 

■  Burnet*.  D*jm,3P.  Wnw.316.  Caohnui  *.0,H«m,4  Witt*  f  Strg . 
S& 

*  Thi*  if  m  stated  in  Cbtftin  m.  Chaplin,  u  reported  in  T  Vintr,  156,  pi. 
40;  and  tk*  mm  thing  »  decUredby  Lord  Hsrdwicke,  in  >  am  which 
JUrd  LMfhlwRNif>  cited  frmbiMti  book,  in  3  V*m.jt.  433. 

•8Ck,8C 

*  Bockworth  m  Thirkall,  3  Bat.  <f-  PalL  659,  note. 
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termination  of  the  estate  ;  and  this  upon  the  maxim,. 
that  the  derivative  estate  cannot  continue  longer  than 
the  primitive  estate,  cutante  statu  primitivo  cesmt  deriva- 
(mu.  As  a  general  rule,  curtesy  and  dower  can  only 
be  commensurate  with  the  estate  of  the  grantee,  and 

must  cease  with  the  determination  of  that  estate. 
•33      They  cease  necessarily  where  *the  seisin  was 

wrongful,  and  there  is  an  eviction  under  a  title 
paramount.  The  distinction  is  principally  between  a 
condition  and  a  limitation.  If  the  wife's  seisin  be  deter- 
mined by  a  condition  in  deed  expressly  annexed  to  the 
estate,  and  the  donor  or  his  heirs  enter  for  breach  of  the 
condition,  the  curtesy  is  defeated,  for  the  donor  reas- 
sumes  his  prior  and  paramount  title,  and  all  interme- 
diate rights  and  encumbrances  are  destroyed.  On  the 
other  hand,  a  limitation  merely  shirts  the  estate  from  one 
person  to  another,  and  leaves  the  prior  seisin  undisturbed.  ■ 
The  limitation  over  takes  effect,  and  the  estate  next  in 
expectancy  vests  without  entry,  and  the  curtesy  is  pre- 
served. If,  however,  instead  of  being  a  simple  limita- 
tion, it  be  a  conditional  limitation,  it  is  said,  that,  in  that 
case,  the  curtesy  would  be  defeated,  for  the  conditional 
limitation  cuts  off,  or  produces  a  cetter  of  the  estate  upon' 
which  it  operates.  The  cases  of  an  estate  tail  deter- 
mining by  failure  of  issue,  and  of  a  fee  determining  by 
executory  devise  or  springing  use,  are  exceptions  to  the 
general  rule,  denying  curtesy  or  dower  after  the  deter- 
mination of  the  principal  estate.* 


'  Bnckworth  »,  Tbirkell,  3  Bo:  $  Pull  652,  note.  Butler'i  note  170,  to 
Co.  Lit.  241,  m.  Hapir  on  Hatband  and  Wife,  vol.  i.  3(1,37.  Prt'ton  on 
AbtracU  of  Title,  vol.  iii.  384.  Pari  en  Doidit,  172. 186.  Mr.  Butler,  in 
•peaking  of  limited  feet,  which  by  the  grant  are  to  continue  only  to  »  certain 
period,  obeerres,  that  curtsey  and  dower  will  continue  after  the  expiration  of 
the  period  to  which  the  fee  warn  to  continue.  Bnt  where  the  fee  wu  origin- 
ally created  by  worda  importing  an  nbaolute  fee,  and  by  snbeeqnent  words 
wu  made  determinable  upon  aome  particular  event,  there  the  curtesy  and 
dower  ceaae  with  the  estate  to  which  the  event  ia  annexed-    The  case  of 
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"Though  the  wife's  dower  be  lost  by  her  adul- 
tery, no  such  misconduct  on  the  part  of  the  hus- 
band will  work  a  forfeiture  of  his  curtesy ;  nor  will  any 
forfeiture  of  her  estate  by  the  wife  defeat  the  curtesy.* 
The  reason,  says  Lord  Talbot,  why  the  wife  forfeits  her 
dower,  and  the  husband  does  not  forfeit  his  curtesy,  in 
cases  of  misconduct,  is  because  the  statute  of  Westm.  2, 
gave  the  forfeiture  in  one  case  and  not  in  the  other. b 
This  is  showing  the  authority,  but  not  the  reciprocal 
justice  or  equity  of  the  distinction.  There  is  no  parity 
of  justice  in  the  case.'  So,  the  husband,  as  well  as  any 
other  tenant  for  life,  may  forfeit  his  curtesy  by  a  wrong- 
ful alienation,  or  by  making  a  feoffment,  or  levying  a  fine 
importing  a  grant  in  fee,  suffering  a  common  recovery, 


Bnckworth  o.  Thirkell,  stands  in  the  way  of  thedoctrine  of  Mr.  Butler,  and 
Lord  Mansfield  decided,  that  the  cue  before  him  wh  one  of  *  contingent, 
and  not  of  a  conditional  limitation.  Lord  Alvanley,  in  3  Bo*,  j-  Pull  654, 
titM  the  distinction  af  Mr.  Boiler,  an  worthy  of  attention,  and  Mr.  Ropai 
has  varied  it,  and  discussed  it-  Neither  of  them,  as  it  would  seem,  hatd 
traced  the  line*  of  the  distinction  with  satisfactory  claameasand  precision, or 
shown  any  aoand  principle  on  which  it  rata.  The  subject  is  replete  with 
perplexed  refinements,  and  it  is  involved  too  deep  in  mystery  and  technical 
subtleties,  to  be  sufficiently  intelligible  for  practical  use.  Here  arises  a 
proper  ease  for  the  aid  of  the  reformer.  When  any  particular  branch  of 
the  law  haa  departed  widely  from  clear  and  simple  rules,  or,  by  the  use  of 
aitmcis]  and  redundant  distinctions,  haa  become  uncertain,  and  almost  in- 
n  si  lis  ill  mi  lefts' 1 1.  there  is  so  effectual  relief  bat  from  the  potent  hand  of  the 

•  Proton  on  J  Detracts  0/  TitU,  vol.  iii.  385.  Stnoat  c.  Lecatt,  1  Stem- 
erf  *  Ala.  Rep.  590.  Man.  Revised  Statute*,  1835.  Whether  a  divorce  a 
nncsue  will  destroy  curtesy,  depends  on  circumstances,  and  there  is  some 
variety  in  the  laws  of  the  several  states.  If  the  cause  of  the  divorce  be  for 
en—  arising  before  marriage,  the  right  to  curtesy,  as  well  as  to  olbor  rights 
growing  out  of  the  marriage,  is  gone,  bat  if  for  causes  subsequent  to  mar- 
riage, the  role  is  not  absolutely  stable  and  uniform.  See  Hilliartfi  Abr. 
nLi.51,a9. 

»  Sidney  e.  Sidney,  3  P.  Wen.  376. 

*  In  Indiana,  the  unequal  rule  is  corrected,  and  the  husband  and  wife  are 
treated  alike  on  this  point,  and  if  he  loaves  his  wife  and  lives  with  an  adul- 
luiss.  I11  limia  his  right  of  tenancy  by  the  curtesy.  Rtvited  Statute*  if 
Jmditma,  1838,  p.  340. 
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joining  the  mite  in  a  writ  of  right,  or  by  any  Mber  act 
tending  to  the  disherison  of  the  reversiauer  or  remainder* 
man.1  In  New-York,  thie  rule  of  the  common  law  ex- 
isted until  lately.  The  statute  of  Westm-  2,  c.  04,  gi»> 
mg  a  writ  applicable  to  such  cases  of  forfeiture,  was 
re-enacted  in  17S7.b  The  injury  of  the  alienation  w  th* 
heir  was  removed  by  die  statute  of  6  Edw.  I.,  c.  8,  Base 
re-enacted  in  1787."  That  statute  declared,  that  aliena- 
tions by  the  tenant  by  the  curtesy,  should  not  bar  die 
issue  of  the  mother,  though  the  father's  deed  bound  his 
heirs  to  warranty.  But  every  vestige  of  tlnalawof  for- 
feiture has  recently  and  wisely  been  abrogated  in  New- 
York,  by  a  provision  in  the  new  statute  eede, 
*$$  which  'declares  that  a  oonveyat.ee  by  a  tenant 
for  life,  or  years,  of  a  greater  estate  than  he  pos- 
sessed, orcould  lawfully  convey,  shall  not  work  a  forfei- 
ture of  bis  estate,  nor  pass  any  greater  estate  or  interest 
dun  the  tenant  can  lawfully  convey ;  except  that  the 
conveyance  shall  operate  by  way  of  estoppel,  and  con* 
elude  the  grantor,  and  his  heirs,  claiming  from  him  by 
descent.4 

(3.)  The  next  species  of  life  estates  created  by  the  act 
of  the  law,  is  that  of  dower.  It  exists  where  a  man  is 
seised  of  an  estate  of  inheritance,  and  dies  in  the  life- 


■  Co.  Litt.  951,  a,  b.  303,  b.    S  Iiut.  309. 
»  Lam  N.  Y.,  mm.  10,  a.  50,  mo.  6. 

•  Law*  N.  V.,  mm.  10,  o.  48,  aec  8.  The  -mi  proriaion  against  aiiena- 
tinoa  by  the  tenant  by  the  curtesy,  mi  enacted  In  New-Jeney,  in  1 798, 
Elmer"'  Dig.  78.  Wbanthe  estate  by  the  curtesy  ia  once  rested  in  the  faflt- 
band,  it  becomee  liable  to  ha  debU  and  cannot  be  divested  by  hii  danlaimar. 
Wataon  e.  Watwn,  13  Conn.  Rep.  83.  The  crediton  have  a  right  to  sell 
the  tame  on  execution  at  lair.  LeMoe  of  Canby  v.  Porter,  IS  Ohio  Rep, 
79.  A  voluntary  settlement  of  that  curtesy  upon  the  wife  by  the  hnaband, 
ia  void  as  to  hia  creditors.  Vandnaer  *.  Vandmar,  G  Paige  Rep.  366.  Wickee 
-.Claike.e  ft.  161. 

*  If.  Y.  Reviled  Statute,  vol.  i.  739,  mc.  143. 145.  The  Mate.  Revised 
Stutulet,  In  1835,  hava  made  the  tame  alteration  in  thia  lair  of  forfeiture. 
The  hnaband's  life  eatate,  in  his  irife'a  land,  ia  liable  to  be  taken,  and  appro- 
priated and  enld  for  hi.  debt*.     Litehfield  •.  Cudwortb,  15  Pick.  93. 
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tkne  of  his  wife.  In  that  case  she  is  at  common  law  en- 
titled to  be  endowed,  for  her  natural  life,  of  the  third  part 
of  all  die  lands  whereof  her  husband  mis  seised,  either 
in  deed  or  in  law,  at  any  time  daring  the  coverture,  and 
*f  which  any  issue  which  she  might  have  had,  might  by 
poasibtMty  have  been  heir.' 

This  humane  provision  of  the  common  law  was  in- 
tended fin-  die  sure  and  competent  sustenance  of  the 
wsAow,  and  the  better  nurture  and  education  of 
ter  children.*    We  mid  the  *law  of  dower,  in  die      "98 


-Mf.Me.ML  ftrUm,  wt  301.  jr.  Y.  RtuUit  tMMw,  Td.  1. 740, 
•eel.  ****•»  Trta#Ma*tULMt  of  Damar.b.  CeMt'tSttMef e/Oeea, 
toL  £.  1314.     1  Virginia.  R.  ft     Man.  R.  Statute;  of  1835,  part  ii.  tit.  1, 

t»,wt.l.  AiUn/  Alabama  Dig.  2d  ed.  p.  133.  Tho  New-Janey  ita- 
Wtarf  lTMvudof  1847,  wniefcTC^natt.  .*  the  eseantial  doctrines  of  the 

fcgawh  hmmtm  wejen nf  eWw>  wtJH  tu<MdWoB  in a*  text h »* 

•BeettotbewuVsisane.  Sim*-'*  Dig.  143.  S.  8.  Nnc-Jiriy,  lS4f.  8* 
does  tile  Virginia  lUtizte  cf  1 792.  H«wed  Code  o/  Virginia,  vol.  1.  288, 
asJStim  ftWnh.  e/  Jfr«e-r#ri,  entf  the  It  £.  o/  aYisftmrf,  1835,  p.  SM, 


and  purehaaora,  and  tho  wife  alee  takes  her  dower  ia  oue  third  of  the  states 
owned  by  her  huiband  et  hie  death.  HiU  r.  Mitchell,  5  Arkanta*  R.  608. 
In  HhMMui,  loe  widow  ie  aim  entitled  to  dower,  in  leasehold  estates,  for  a 

■  Jraccsa,B2,s.  FUta,  lib.  5,  a.  23,  eee.B.  Oo.Lifi.S0/h-  In  the  omt- 
torn,  of  the  ancient  German,  recorded  by  Taoits*,  Dt  Mar.  Gene.  o.  18, 
intern  non  uxor  marito,  Med  v^orimaritutaffrrt.  In  this  enriom  wd  probably 
hare  the  origin  of  the  right  of  dower,  which  was  carried  by  the  northern  bar. 
aasjnaB  into  their  extensi* a  conqnests ;  and  when  a  permanent  inlerast  was 
acquired  in  land,  the  dower  of  the  widow  was  extended  and  applied  to  real 
eel  at  n,  from  principle  and  affection,  and  by  the  influence  of  the  earns  gene- 
reaay  of  sentiment  which  flnrt  applied  it  to  chattels.  Stuart i  Vine  of  So- 
ciety, 29,30.  223—227.  Olana  Magna,  record,  the  same  carton  among  the 
Gotha;  and  Dr.  Stewart  ahowi  it  to  hare  been  incorporated  into  the  law.  o( 
the  ViBjjotb*  and  Bargnndiin..  Mr.  Barriugton  observe*  that  tin  Eaghah 
would  probably  borrow  each  an  inatitation  from  the  Gothe  and  Swede.,  rather 
than  from  any  other  of  the  northern  nation..  Obierv.  upon  lit  J«ci«nt 
Statute;  9,  10.  Among  the  Anglo-Saxon.,  the  dower  oenajated  of  good. ; 
and  there  were  no  footstep,  of  dower  in  lands  until  the  Norman  conanest.  2 
Biacko.  Cm.  129.  Sptlman,  Ohm.  nee  D*rrimm,  deduce,  da,  from  the 
French  douairt ;  and  Sir  Martin  Wright  says,  that  dower  waa  probably 
hi  Hjlil  illl  rnglisillij  III  ii  TT n  i  liim  li  of  their  doctrine  of  fleft 
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mode  of  endowing  ad  ostium  ecclena,  in  common 
use  in  the  time  of  GlanviUe,'  but  limited  to  the  third 
part  of  the  freehold  lands  which  the  husband  held  at  the 
time  of  the  marriage.  This  limitation  is  likewise  men- 
tioned in  Bracton  and  Fleta  ;b  whereas  in  magna  ckarta,c 
the  law  of  dower,  in  its  modern  sense  and  enlarged  ex- 
tent, as  applying  to  all  lands  of  which  the  husband  was 
seised  during  the  coverture,  was  clearly  denned  and  firmly 
established.  It  has  continued  unchanged  in  the  English 
law  to  the  present  times  ;  and,  with  some  modifications, 
it  has  been  every  where  adopted  as  part  of  the  muni- 
cipal jurisprudence  of  the  United  States. 

To  the  consummation  of  the  title  to  dower,  three  things 
are  requisite,  viz. :  marriage,  seisin  of  the  husband,  and 
his  death.*  Dower  attaches  upon  all  marriages  not  ab- 
solutely void,  and  existing  at  the  death  of  the  husband  ; 
it  belongs  to  a  wife  de  facto,  whose  marriage  is  voidable 
by  decree,  as  well  as  to  a  wife  de  jure.  It  belongs  to  a 
marriage  within  the  age  of  consent,  though  the  husband 
dies  within  that  age."  But  a,  feme  covert,  being  an  alien, 
was  not  by  the  common  law  entitled  to  be  endowed  any 
more  than  to  inherit/  This  rule  has  been  relaxed  in 
some  parts  of  this  country  ;  in  New-Jersey  there  is  no 
distinction,  whether  widows  be  aliens  or  not,  and  in 
Maryland,  an  alien  widow,  who  married  in  the  United 
States,  and  resided  here  when  her  husband  died, 
was  admitted  to  dower.*     In  New-York,   the  alien 


or  tenure*.  Wrigkt  on  Tenure*,  192.  In  the  French  law,  tenancy  by  cur 
teay  in  called  droit  de  viduite.     (Enure*  de  D'Agueeieau,  torn.  it.  660. 

»Gl«K.llb.G.6-l. 

h  Bracton,  lib.  2,  c.  33.  soc.  2.     Fhia,  lib.  5.  c,  24,  aec.7. 

•C.7. 

1  Co.  Lift.  31,  a. 

•  Co.  Lilt,  33,  a.    7  Co.  42.    Kenne'a  caw,  Duct.  4-  Stu.  83. 

'  Co.  Lilt.  31,  b.  Kelly  v.  Harmon,  2  Join*.  Cat.  29.  By  «Ututa  of  7 
&.  8  Viet,  ch.66.  Foreign  women  married  to  Britiah  rubjecti  become  there. 
by  naturalised. 

i  Buchanan  ».  Deaboa,  1  Man-,  sfr  Gill,  280.     By  Mmmi.  Rented  Statutes 
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widow  of  a  natural  'born  citizen,  who  was  an  in- 
habitant of  the  state  at  the  passage  of  the  act  of 
1802,  enabling  aliens  to  purchase 'and  hold  real  estate,  is 
dowable.1  The  act  of  New-York  of  the  30th  April, 
1845,"  is  more  extensive  and  gives  dower  to  any  woman 
who  is  an  alien,  and  has  theretofore  married,  or  may 
thereafter  marry,  a  citizen  of  the  United  States.  The 
general  provision  in  the  Rented  Statutes  declares,  that  the 
widows  of  aliens,  entitled  at  the  time  of  their  deaths  to 
hold  real  estate,  may  be  endowed  thereof,  provided  the 
widow  was  an  inhabitant  of  the  state  at  the  time  of  the 
death  of  the  husband.* 

The  law  of  marriage  belongs  to  another  branch  of 
these  disquisitions ;  and  I  shall  proceed  to  consider,  (1.) 
Of  what  estate  the  wife  can  be  endowed ;  (2.)  How 
dower  will  be  defeated ;  (3.)  How  dower  may  be 
barred;  (4.)  The  manner  of  assigning  it. 

I.   Of  what  estate  the  wife  nay  be  endowed. 

The  husband  must  have  had  seisin  of  the  land  in 
severalty  at  some  time  during  the  marriage,  to  entitle 
the  wife  to  dower.  No  title  to  dower  attaches  on  a 
joint  seisin.  The  mere  possibility  of  the  estate  being 
defeated  by  survivorship  prevents  dower.*    The  old 


of  1835,  lad  ill  New  -Jersey,  by  statute  in  1799,  an  alien  widow  taken  dower. 
In  Kentucky,  011  the  Mho r  hand,  n  widow  who  wu  not  a  citizen  of  the  United 
State*  at  the  time  of  her  hiuband'*  death,  cannot  be  endowed  of  Lie  land*  in 
that  state-  Alsberry  a.  Hawkina,  9  Dana'*  Rep.  177.  So  also  in  Alabama, 
Can*-.  Church  v.  Morris,  Alabama  R.  N.  3.  toI.  viii.  163. 

•Priest  t>.  Camming*,  \6Wendtll,  617.  Bat  this  nan  seem*  to  he  con- 
trary to  the  decision  in  Connolly  o.  Smith,  31  Wendell,  59.  And  in  Labatnt 
w.  Schmidt,  1  Spttrf  S.  C.  Rep.  491,  it  waa  left  u  a  doubtful  qaestioo, 
whether  a  wile  being  an  alien,  would,  by  being  natnraliied,  be  entitled  to 
dower  m  land*  previously  conveyed  by  her  hiuband. 

>N.Y.K.8.  3d  edit  p.  G. 

•  New-York  Recited  Statutes,  to],  i.  740.  tec.  3. 

*  Utt.mx.4S.  BUyboryv.  Brion,  15 Pettrf  U.S. Rep.  31.  Bnt  in  In- 
diana, a  joint  tenant's  estate  is  subject  to  dower.  .Rentes!  Code,  1631,  p. 
9S0.     3  Blactf.  Ind.  Rap.  13,  not*.     80  in  Kentucky,  Davie  n.  Logan,  ft 
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rale  treat  so  fat  as  to  declare,  that  if  one  joint-tenant 
aliens  bis  share,  taa  wife  shall  not  be  endowed,  notwith- 
standing the  possibility  of  the  other  joint-tenant  taking 
by  aervCTorfihip  is  destroyed  by  the  severance ;  for  the 
rnwband  was  never  sole  seised.'  It  is  sufficient  to  give 
a  title  to  dower,  that  the  husband  had  a  seisin  in  law, 
without  boidg  actually  seised;  and  the  reason  given  for 
the  distinction  on  this  point  between  dower  and  curtesy 
is,  that  it  is  not  in  die  wife's  power  to  procure  an  actual 
seisin  by  the  husband's  entry,  wheffeas  the  husband  ha* 
aJways  the  power  of  procuring  seisin  of  the  wife's  laiid.* 

If  land  descends  to  the  husband  as  heir,  and  he 
*88      dies  before  'entry,  hie  wife  wHl  be  entitled  to  her 

dower ;  and  this  would  be  the  Ouse,  even  if  astraft- 
gor  should,  in  the  intermediate  rime,  by  Way  of  abate' 
ment,  enter  upon  the  land ;  far  the  law  contemplates  ft 
space  of  time  between  the  death  of  the  ancestor  and  the 
entry  of  the  abator,  during  which  time  the  husband  had 
a  seisin  in  law  as  heir.9  But  it  is  necessary  that  the  hfcs- 
band  should  have  been  teued  either  in  fact  or  in  law  ; 
and  where  the  husband  had  been  in  possession  for 
years,  using  the  land  as  his  own,  and  conveying  it  in 
fee,  the  tenant  deriving  title  under  him  is  concluded 
from  controverting  the  seisin  of  the  husband,  in  the 
action  of  dower.d  If,  however,  upon  the  determination 
of  a  particular  freehold  estate,  the  tenant  holds  over  and 


Dvnm't  Rep.  186,  became  the  j'ui  atcrctctndi i*  aboliihed,  and  then  f*  n» 
good  reason  why  thia  should  not  be  the  conaequenoa  in  every  state,  in  which 
the  doctrine  of  survivorship  in  joint-tenancy  ia  atuliabad. 

'  F.  If.R.  iaO.lt.     Ct.Litt.  31,  b. 

>>  Bro.  tit  .Rimer,  pi.  75.     Liu.  aec.  448.  681.    Ok  lilt  91,  a. 

•  Pari™*,  aee.  371,  373.    Co.  Lilt.  31,  a. 

*  Bancroft  v.  White,  1  Caintf  Rep.  185.  Eobrec  p.  Ellia,  9  Join*.  Jttn. 
119.  In  an  action  or  ejectment  for  dower,  a  purchuer  m  well  a«  the  heir 
holding  under  the  hniband,  or  deriving  title  from  under  him,  ie  estopped  frem 
denying  the  huabancTa  title.  Taylor's  caaa,  Sir  Wiiiimn  Jon*?  Kef.  317. 
Hitchcock  v.  Harrington,  6  J»hu.  Rep.  390.  Coiuna  a.  Turfy,  7  ibid.  378. 
Hitchcock  a.  Carpenter,  9  ibid.  344.     Browne  e>.  Portw,  17  WtnitB,  1B4, 
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cantinase  his  seisin,  and  the  hnaband  diea  before  entry, 
ar  if  he  djea  twapra  entry  in  a  case  of  forfeiture  far  a 
^aditi**  bteken,  \m  wife  is  not  dowable,  because  he 
had  no  seisin  either  ip  feet  or  ia  law-  The  laches  of 
the  hoahaad  will  prejudice  the  claim  of  dower  whop  he 
has  oq  seisin  in  law,  but  not  otherwise ;  and  Perkins 
states  general  cases  in  illustration  of  the  rule."  So,  if  a 
lease  for  life  be  made  before  marriage,  by  a  person 
seised  in  fee,  the  wife  of  the  lessor  will  be  excluded 
fop  her  dower,  unless  the  life  estate  terminates-  daring 
coverture,  because  the  husband,  though  entitled  to  the 
reversion  in  fee,  was  not  seised  of  the  iamtdia$«  free- 
hold. If  the  lease  was  made  subsequent  to  the  tine 
that  the  title  to-  dower  attached,  die  wife  is  dowable  of 
the  land,  and  defeats,  the  lease  by  title  paramount.* 

A  transitory  seisin  for  an  instant,  when  the  same  act 
that  gives  the  estate  to  the  husband  conveys  it  out  of  him, 
as  in  the  case  of  a  conusee  of  a  fine,  is  not  suffi- 
cient to  give  the  *wife  dower.'  The  land  must  *39 
vest  in  the  husband  beneficially  for  his  own  use, 
and  then  if  it  be  so  vested,  but  for  a  moment,  provided 
the  husband  be  not  the  mere  conduit  for  passing  it,  the 
right  of  dower  attaches."  Nor  is  the  seisin  sufficient 
when  the  husband  takes  a  conveyance  in  fee,  and  at  the 
same  time  mortgages  the  land  back  to  the  grantor,  or  to 
a  third  person,  to  secure  the  purchase  money  in  whole 
or  in  part.  Dower  cannot  be  claimed  as  against  rights 
under  that  mortgage.  The  husband  is  not  deemed  suf- 
ficiently or  beneficially  seised  by  such  an  instantaneous 
passage  of  the  fee  in  and  out  of  him,  to  entitle  his  wife 
to  dower  as  against  the  mortgagee,  and  this  conclusion 


•  PahiM,  eec.366, 367, 368,  369,  370.     W™.  tit  Dover,  pi.  39. 

•  Co.  J+tt.  33,  4.     D'Arcy  v.  Blake,  3  Sch.  d)  Ltf.  367.    Shoemaker  t>. 
Walker,  3  Sag.  £  Rw,U,  556. 

•  Ce.  Lilt.  31,  b.  end  ■>  declared  in  Nub  t>.  Preaton,  Cro.  Car.  190,  and; 
Sneyd  v.  Hoard,  1  411.449. 

'   Slauwoode.  Donning,  14  Maine  Rep.2Q0. 
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is  agreeable  to  the  manifest  justice  of  the  case.*  Toe 
widow,  in  this  case,  on  foreclosure  of  the  mortgage  and 
sale  of  the  mortgaged  premises,  will  be  entitled  to  her 
claim  to  the  extent  of  her  dower  in  the  surplus  proceeds 
after  satisfying  the  mortgage ;  and  if  the  heir  redeems, 
or  she  brings  her  writ  of  dower,  she  is  let  in  for  her 
dower,  on  contributing  her  proportion  of  the  mortgage 
debt"  The  husband  must  be  seised  of  a  freehold  in 
possession,  and  of  an  estate  of  immediate  inheritance  in 
remainder  or  reversion,  to  create  a  title  to  dower.  The 
freehold  and  the  inheritance  must  be  consolidated,  and 
be  in  the  husband  simul  et  ternd,  during  the  marriage,  to 
render  the  wife  dowable.  A  vested  estate,  not  being  a 
chattel  interest,  but  a  freehold  in  a  third  person,  must  not 
intervene  between  the  freehold  and  the  inheritance  of 
the  husband ;  and  therefore,  if  lands  be  limited  to  A.  for 
life,  remainder  to  B.  for  life,  remainder  to  A.  in  fee,  the 
wife  of  A.  is  not  entitled  to  dower,  unless  the  estate  of 
B.  determines  during  the  coverture.  If  the  intervening 
estate  be  only  a  term  for  years,  the  wife  would  be  dowa- 
ble ;'  but  the  intervening  freehold  of  B.  preserves  the 

freehold  and  the  inheritance  of  A.  distinct,  and 
•40       protects   them  from  'merger  and  consolidation, 

and  consequently  prevents  the  attachment  of 
dower.11 


«  Holbrook  e.  Finney,  4  Matt.  Rep.  566.  Clark*.  Munror,  14  ihiiL  351. 
Bogie  v.  Kutledgc,  1  Bay,  319.  Stow  v.  Tiffl ,  15  John*.  Rtp.  458.  M  'Can- 
lev  v-  Grime*,  9  Gill  $  Johns.  3 18.  Elitism  s.  Moore,  4  Leigh,  30.  Moy- 
buij  v.  Brian,  15  Peter*'  U.  S.  Rtp.  91.  Kittle  v.  Vardyek,  1  Sandford't 
Ck.  Rip.  76. 

»  Tabelc  ».  Tabele,  1  Johm.  Ch.  Rip.  45.  Swnine  t>.  Ferine,  5  ibid.  489. 
Gibaon  v.  Crehore,  5  Pick.  Rep.  146.  Rnmel  «.  Anrtin,  1  Paige,  199.  Bell 
v.  Mayor  of  New-York,  10  Paigt,  49.  The  Nta-York  United  Statu!**, 
to),  i.  740,  sec.  5  and  6,  have  incorporated  in  a  statute  provision  these  well 
Buttled  principle*  in  judicial  jurisprudence. 

■  Bate*  v.  Bstes,  1  Lord  Raym.  336.  Co.  Lilt.  996. 39,  a.  Weir  >.  Hum- 
phrey*, IredelVi  Rep.  of  June  Term,  1B46,  p.  973. 

*  Perkint,  333.  335.  336.    Bra.  tit  Jhnntr,  pi.  6.     Finch;  Lav,  195. 
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Dower  attaches  to  all  real  hereditaments,  such  as 
rents,  commons  in  gross  or  appendant,  and  piscary, 
provided  the  husband  was  seised  of  an  estate  of 
inheritance  in  the  •same.*  Bat  in  these  cases  *41 
the  wife  is  dowable  only  by  reason  of  her  right 
to  be  endowed  of  the  estate  to  which  they  axe  ap- 
pendant.    So,  dower  is  due  of  iron  or  other  mines 


llatee'  case,  1  Sulk.  354.  1  Lord  Rnym.  336.  S.  C.  Eldredge  v.  Forrestal, 
7  Moss.  Rep.  353.  Dunham  v.  Oiborn,  1  Paige,  634.  Fiak  V.  Eastman,  5 
H.  if.  Rep.  340.  Moors  ■.  Eety,  ibid.  469.  Mr.  Pari,  in  hi*  copious  and 
thorough  Trratite  on  the  Lam  of  Dower,  61—73,  disci™**  «t  large  the  em- 
barrassing question,  whether  the  inturpoeilion  of  s  contingent  eMste  of  free- 
hold, between  m  limitation  to  the  husband  foi  life,  and  a  Bubsequent  remain 
dor  to  his  hein,will  prevent  dower.  The  prevailing  language  with  the  beet 
property  lawyers  is,  that  a  remainder  to  the  heir*  bo  circumstanced,  is  exe- 
cuted in  possesion  in  the  tenant  for  life  tub  mods,  and  that  the  estates  an 
consolidated  by  a  kind  of  temporary  merger,  until  the  happening  of  the  con- 
tingency ;  and  when  it  does  happen,  f  hey  divide  and  resume  the  character  of 
several  estates,  so  as  to  let  in  the  estate  originally  limited  upon  that  contin- 
gency. The  anomalous  notion  of  a  remainder  executed  tub  modo,  involves 
tncnperablc  diiKcullice  ;  and  it  is  not  easy  to  perceive  how  dower  can  attach 
la  an  estate  executed  in  the  husband  only  tub  modo  ;  for  dower  at  common 
law  does  not  attach  upon  a  mere  possibility.  If  the  wife  has  a  title  of  dower 
npoo  such  an  estate,  and  the  intervening  contingent  remainder  comes  is  mm 
after  her  title  is  consummated  by  the  husband's  death,  as  by  the  birth  of  a 
posthumous  child,  will  the  remainder  take  effect  subject  to  the  title  of  dower, 
or  will  it  defeat  and  overreach  that  title  1  The  belter  opinion,  according  to 
Mr-  Park,  is,  that  the  husband  would  be  considered  as  seised  of  severs]  es- 
tates, so  initio,  and  the  dower  must  conssqnenUy  be  defeated.  Cordal'a  case, 
Cm.Elix.3l6.  Boothby  t>.  Vernon,  9  Mod.  fi*p.  147,  and  Hookers.  Hooker, 
2  Burn.  K.  B.  300.  333,  are  severely  criticized  in  Tofarenoe  to  this  question. 
Mr.  Foams  also  speaks  of  estates  executed  tub  nude,  that  is,  to  soma  pur- 
poses though  Dot  to  all,  as  if  an  estate  he  granted  to  A.  and  B.  for  their  lives, 
and  alter  their  deaths  to  the  heirs  of  B.,  the  estates  in  remainder  and  in  pos- 
session are  not  so  executed  in  possession  a*  to  sever  the  jointure,  or  entitle 
the  wife  of  B-  to  dowrr.  There  is  no  merger  of  the  estate  for  life  ;  and  a 
joint  seisin  of  the  freehold  is  a  bar  to  dower.  And  yet  these  estates  are  so 
blended,  or  executed  in  the  possession,  as  to  make  the  inheritance  not  grant- 
able  distinct  from  the  freehold.  Feamt  on.RememdrTi,  5th  ed.  35,  36.  To 
enter  further  into  this  abstruse  learning,  would  be  of  very  little  use,  as  such 
recondite  points  rarely  occur. 

•  Perfciu,  sec  343.  345,  347.     Co.  Lill.  33,  a.   Park  en  Dbumt,  113.  4. 
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wrought  during  the  coverture,  but  net  of  mines  un- 
opened at  the  death  of  the  husband  ;  and  if  the  land  a** 
signed  for  dower  contains  an  open  mine,  the  tenant  in 
dower  may  work  it  for  her  own  benefit ;  bwt  it  would  be 
waste  in  her  to  open  and  work  a  mine**  The  claim  of 
dower  attaching  upon  all  lands  whereof  the  husband 
was  seised  at  any  time  during  the  coverture,  is  a.  seven 
dormant  encumbrance  upon  the  use  and  circulation  of 
real  property.  In  point  of  fact,  it  is  of  little  or  no  use, 
unless  die  husband  dies  seised ;  for  it  is,  in  practice, 
almost  universally  extinguished,  by  the  act  of  the  wife  in 
CAncuneacQ  with  the  husband,  upon  sales  and  mortgages 
of  real  estate.  The  existence  of  the  title  only  serves  to 
increase  the  expense,  and  multiply  the  forms  of  aliena- 
tion; and,  consequently,  in  several  of  these  United 
States,  the  title  to  dower  has  been  reduced  down  to  the 
lands  whereof  the  husband  died  seised.  This  is  the  case 
in  the  states  of  Vermont,  Connecticut,  Tennessee, 
•43       North  Carolina,  and  Georgia.11    In  'Maine,  New- 


■  Btoagnttn  *.  Leigh,  1  Taut.  Rep.  409,  Coats*  v.  Cheever,  1  Cmoen't 
Jtrp.48©. 

*  QrigttK'i  Rtgitter.  Snuff'  Dig.  vol  i.  85.  Stswmrt  v.  Stewart,  5  Ctm. 
Hue.  SIT.  Statute*  of  Gomretictu,  1838,  p.  188.  Winateart  v.  Winataad, 
1  «oyw.  343.  Stetate  ef  Vermont,  1799.  Statute  of  Georgia,  December 
SOd,  1896.  1  N.  C.  Rnieed  Statute*,  1837,  p.  613.  Statute  of  Tennet- 
m,  1784,  ch.  99.  Comb.  r.  Young,  4  Ytrget't  Ton.  Rep.  918.  Thia  list 
cue  gives  to  the  widow'*  claim  of  dower  a  preference  over  the  creditor*  of 
the  husband,  and  Ch.  J.  Catron,  condemn*  severely  the  act  of  1784,  for  da- 
■troytng  the  liability  of  the  common  law  right  of  dower,  and  leaving  the 
wife'*  rapport,  aa  widow,  entirely  at  the  mercy  of  the  husband.  The  Ten- 
nessee statute  leaves  the  wife  to  be  endowed  of  the  lands  whereof  her  hus- 
band died  seised,  provided  he  died  intestate,  or  did  not  make  a  provision  for 
her  by  will  satisfactory  to  her,  and  which  dissent  most  be  declared  within 
six  month*  after  probate  of  the  still.  The  Court,  in  Raid  a.  Campbell,  1 
Meigw1  Term.  Rep.  388,  were  of  opinion,  that  the  widow**  provision  waa 
improved  by  the  act  of  1784,  because  it  gave  her  also,  an  indefeasible  right 
to  a  part  of  the  personalty.  In  Connecticut,  Vermont,  and  probably  in 
other  states,  the  husband  cannot  by  will  deprive  hie  wife  of  her  dower  ;  for 
the  estate  in  dower  is  cut  upon  the  wife  before  the  devise  attaches.  If  the 
husband,  shortly  before  hi*  death,  convey*  ail  bis  estate  to  nil  children. 
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Hampshire,  and  Massachusetts,  the  widow  is  not 
dawable  of  land  in  a  wild  state,  unconnected  with  any 
cultivated  farm,  on  the  principle  that  the  land  would  be 
wholly  useless  to  her  if  she  did  improve  it ;  and,  if  she 
did,  she  would  expose  herself  to  disputes  with  the  heir, 
and  to  forfeiture  of  the  estate  for  waste."  If  such  land 
should  be  sold  by  the  husband  during  coverture,  and 
subdued  and  cultivated  by  the  purchaser  before  the  hus- 
band's death,  yet  the  widow  has  no  right  of  dower  in  it, 
on  the  principle  that  the  husband  was  never  seised  of 
any  estate  in  the  land  of  which  the  widow  could  be  en- 
dowed.6 In  Pennsylvania,  the  title  to  dower  does  not 
apply  to  lands  of  the  husband  sold  on  judicial  process 
before  or  after  the  husband's  death,  nor  to  lands  sold 
under  a  mortgage  executed  by  the  husband  alone  during 
coverture/  In  Tennessee,  the  restriction  upon  the 
widow's  dower  is  substantially  the  same  f  and  in  Mis- 


withoutanyTalnahlB  cou«ideration,and«eou  ring  tha  possession  to  himself  while 
belhrea,  with  the  intent  to  defeat  the  claims  of  the  wife,  the  conveyance  will  be 
■et  tad*  aa  frauduitnt  againat  the  wife's  claim  fur  dower  and  for  her  distribu- 
tive shore  of  bio  perianal  estate.  Thayer  e.  Thayer,  14  Vermont  Rep.  107. 
In  Scotland,  the  widow'"  dower,  (called  teres,)  extendi  only  to  the  landi  of 
which  the  bnaband  died  leiaed.  The  bnaband  may  alienate  or  encumber 
the  land  during  the  marriage,  and  thereby  defeat  the  dower ;  and  though, 
a>  again"!  creditor!,  die  !■  entitled  only  to  the  ueu  for  life  of  one-third  of  the 
eetate,  yet,  aa  against  the  heir,  aha  will,  under  circnmatancea,  be  entitled  to 
claim  an  additional  aliment.  1  BelC 1  Com.  57.  59,  HO.  So  now  in  England, 
the  bnaband  may  bar  hia  wife's  dower  by  alienation  or  devise,  by  atatute  of 
3  and  4  Wm.  IV.,  aa  see  pott,  page  51. 

*  Conner  r.  Shepherd,  15  Mat*.  Rep.  164.  Johnson  v.  Perlee,  3  IV.  H. 
Rep.  56.  Qrt$th't  Register,  tit.  Maine.  White  e.  Willi*,  7  Pick.  Rtp.  193. 
Mom.  Rcrited  Statute*  of  1835,  part  2,  tit  1,  ch.  GO,  seo.  IS. 

*  Webb  v.  Townaend,  1  Pick.  Rep.  31. 

*  Reed  v.  Morrison,  13  Serg.  <f  Ramie,  18.  Shippen  President,  in  Graff 
*.  Smith,  1  Ballot,  484.     Scott  e.  Crossdale,  3  Dallat,  137. 

*  According  to  the  old  Statute  of  1715,  cited  as  part  of  the  Tennessee 
Statute  Code  in  183S,  the  mortgage  of  the  husband  did  not  bar  the  widow's 
d>0«er,  tmleaaahe  united  in  the  mortgage,  but  I  should  infer  from  the  atatute 
of  17S4,  that  she  was  barred  aa  against  the  mortgagee,  for  alia  by  that  statute 
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awrijt  would-  seem  to- he-  subject  generally  to  tbe  tma-i 
baud'sidebta;  \nhewas  in  North  CaroUaat  and  Indiana*, 
tjae  widow's  down  is.  declared  by  statute:  to  be.  para? 
mount  to  the  claims  of  creditors.*' 

At  common  law,  the  wife  of  a  trustee,  who,  had  the. 
lhgal  estate  in  fee,  and  the  wife  of  a  mortgagee,  afton 
otMl&on. broken,  had  ajvalidtiderat  lam  todowee;  fire 
court*  of  law  looked  only  to.  tfae  legal  estate.?  To  avoid 
this,  result*,  in  waa  the  ancient  practice  in  mortgage*,  to 
join)  another'  peraoa  witjh  the  mortgagee  in  the  convey* 
aace,  so  as  by,  that  joint  seisin  to  avoid  the  aUaabmeat 

of  the  legal  title  of  dower,0  But  a  court  ofequieji 
*4&      considered  the  equity  of  redemption  *as,  a  rigM 

inherent  in  die  land,  which,  barred  all  persona, 
and  k  would  always  restrain  toe  widow  from  pfjo&ecur 
ting  her  dower,  if  the  mortgage  had  been  redeemed,  ox 
the  trustee  had  conveyed  the  land  according  to  the  di- 
rection of  the  cestui  que  trust ;  and  it  has  been  long  held, 
and  is  now  definitivly  settled,  that  the  wife  of  a  trustee 
i»  not  entitled  to  dower  in  the  trust  estate,  any  further' 
than  the  husband  had  a  beneficial  interest  therein ;  and  if 
she  attempts  it  at  law,  equity  will  restrain  her,  and  punish 
bee  with  casts.*  Kor  is  the  wife  of  a  cestui  que  trust 
dowaMe  in  an  estate  to  which  ber  husband  bad  only  an 


take»b.or  donor  oaly  in  the  lands  whereof  her  husband  "died  seieed  ot  pos- 
■j— rd,"  and  she  ii  only  wived  from  the  fraudulent  conveyances  of  her  boa- 
band,  made  to  defeat  her  dower.  Statute  Lam*  of  Ttwuima,  Ctruthtrt  ■£ 
Ifickolten,  1836,  p.  2G3. 497.  London  «.  London,  1  Humphrey' '«  Tenn.  Rtp. 
p.  1,  S.  ¥. 

'  Gr\git\'i  Regittn,  h.  t  ffrart  e.  Etheridge,  1  Badger  f  Der.  30.  Non- 
wood  ».  Marrow,  3  Battle,  442.  In  Indiana  toa  widow  takoslwo-thirds  of 
the  personal  estate,  and  ono-lhird  of  Ihe  real  estate,  in  fee,  eubject  to  debta, 
or  bar  naua]  dower,  at  her  option,  and  her  dower  stands  on  the  gronnd  of  lb*, 
common  law.    Jttviscd  Statatetaf  Indiana,  1838,  p.  337.239. 

*  Bra.  tit.  Dover,  pi  3.     Pirkitu,  sec.  393. 

*  Cro.  Car.  191. 

*  Lord  Hwdwinke,  in  Hinlan  ».  Hinton,  9  Vss*$,  S31.    Noel  v.  Jotou,  3 
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equitable  and  not  a  legal  title  during  coverture.  It  has, 
however,  been  thought  reasonable,  and  consistent  with 
principle,  that  a  court  of  equity  should  apply  the  rules 
and  incidents  of  legal  estates  to  trnst  property,  and  give 
the  wife  her  dower  in  her  husband's  equitable  estate. 
But  at  common  law,  the  wife  was  not  dowable  of  a  use, 
and  trusts  are  now  what  uses  were  at  the  common  law; 
and  it  is  well  settled  in  the  English  cases,  that  the  wife 
of  a  cestui  que  trutt  is  not  dowable  in  equity  out  of  a  trust 
estate,  though  the  husband  is  entitled  to  his  curtesy  in 
such  an  estate.*  A  widow  is  consequently  not  dowable 
in  her  husband's  equity  of  redemption ;  and  this  anom- 
alous distinction  is  still  preserved  in  the  English  law 
from  the  necessity  of  giving  security  to  title  by  perma- 
nent rules.  This  policy  outweighs  the  consideration 
that  would  naturally  be  due  to  consistency  of  principle. 
Sir  Joseph  JekyH,  in  Banks  v.  Suttonf  held,  that  the 
widow  might  be  endowed  of  an  equity  of  redemption, 
though  the  mortgage  in  fee  was  executed  before  the 
marriage,  upon  her  paying  the  third  of  the  mortgage 
money,  or  keeping  down  a  third  of  the  interest.*  But 
the  reasoning  of  that  learned  judge  did  not 
"prevail  to  establish  hie  doctrine,  and  the  distino  "44 
tion  which  he  suggested  between  the  case  of  a 
trust  created  by  the  husband  himself,  and  a  trust  estate 
which  descended  upon,  or  was  limited  to  him,  has  been 
condemned  by  his  successors  as  loose  and  unsound.*1 


*  D'Ajct  v.  Blake,  3  Sch.  d>  Lef.  387.  Hay  *.  Pong,  S  B.  $  Aid.  581. 
Hamlin  «.  Hamlin,  19  Main*  Rep.  141. 

•9F- Watt,  700. 

*  The  tola  hi  Chancery  had  bean  Titillating  prerioos  to  that  decision, 
though  the  weight  of  authority,  and  the  language  of  the  courts,  wen  deci- 
dedly agaimrt  the  right  to  dower.  Colt  D.  Colt,  Report*  tn  Chancery,  vol.  i. 
134;  Radnor  e.  Rothorham,  Prte.  in  Ch.  65 ;  Bottomly  o.  Fairfax,  ibid.  336. 
Ambrose  o.  Ambrose,  1  P.  Wnu.  391,  were  all  opposed  to  Fletcher  v.  Robin- 
■on,  cited  in  Prte.  >»  Ch.  9»,  and  2  P.  WW.  710. 

*  Cfcanth  ».  Chaplin,  3  P.  WW.  339,    Godwin  ».  Wlasino™,  3  Ati.  595. 
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The  same  rule  prevails  as  to  an  equity  of  redemption' 
in  an  estate  mortgaged  in  fee  by  the  husband  before 
marriage,  and  not  redeemed  at  his  death.* 

In  the  United  States,  the  equity  of  the  wife's  claim 
has  met  with  a  more  gracious  reception  ;  and  in  Massa- 
chusetts, Connecticut,  New- York,  New-Jersey,  Pennsyl- 
vania, Maryland,  Virginia,  North  Carolina,  Tennessee, 
Alabama,  Mississippi,  Indiana,  and  probably  in  most  or 
all  of  the  other  states,  the  wife  is  held  dowable  of  an 
equity  of  redemption  existing  at  the  death  of  her  hus- 
band.1*   Though  the  wife  joins  with  her  husband  in  the 


Sir  Thomas  Clarke,  in  Burg**  o.  Whoate,  1  Black:  Rip,  138.     Dixon  «- 
Savflle,  1  Bro.  336.    D'Arcy  e.  Blake,  3  Set.  £  Lef.  387. 

•  In  Maryland,  and  in  the  Maryland  part  of  the  Diatrict  of  Columbia,  the- 
rule  of  the  common  law  prevail*,  and  a  widow  is  not  dowable  in  her  aoa- 
band'a  equity  of  redemption.  Sidle  v.  Carroll,  13  Peter;  301.  But  in 
England,  by  the  atatute  of  3  and  4  W.  IV.,  c.  105,  dower  now  altachee  upon 
equitable  estate!  of  inheritance  in  possession,  other  than  estate*  in  joint- 
tenancy,  and  upon  lands  in  which  thshnabaad,  though  he  had  no  seisin,  wu 
entitled  to  a  right  of  entry  at  hia  death.  On  the  other  hand  the  wife  ii  not 
entitled  to  dower  in  lands  sold  by  the  husband  in  his  lifetime,  or  devised  by 
will,  or  declared  by  will  (o  be  exempt  from  her  dower ;  and  all  partial  eatatea 
and  interest*  created  by  the  husband  by  any  disposition  or  will,  and  all  debt* 
and  encumbrances  to  which  hia  lands  are  liable,  are  declared  to  be  effectual 
against  the  claim  of  dower.  A  devise  of  any  estate  in  the  land  to  the  widow 
bars  her  dower,  unless  ■  contrary  intention  be  declared,  bnt  not  a  bequest  of 
personal  estate,  unless  an  intention  to  that  effect  be  declared.  These  provi- 
sions leave  the  wife's  dower  completely  in  the  husband's  power,  and  break  in 
npon  the  common  law  right  of  dower  as  extensively  as  any  of  the  alterations 
in  the  laws  of  the  American  states. 

*  Bird  v.  Gardner,  10  Mat*.  Rep.  364.  Snow  e.  Stephens,  15  ibid.  273. 
3  Pick.  Rep.  476.  Walker  v.  Griswold,  6  ibid.  416.  Fish  o.  Fish,  1  Conn. 
Rep.  559.  Hitchcock  t>.  Harrington,  6  Join*.  Rep.  990.  Collins  v.  Tony, 
7  ibid.  378.  Coles  e.  Coles,  15  ibid.  319.  Titus  o.  Neilsou,  5  Joins.  Ck, 
Rep.  452.  New  York  Reviled  Statute;  vol.  i.  740,  sec.  4.  Montgomery  n. 
Brnere,  3  Southard,  865.  Reed  s.  Morrison,  13  Serg.  d>  Rant;  16.  HetU 
v.  Cocks,  1  Randolph,  344.  1  Virginia  Reviled  Code,  1819.  Hon.  Re- 
riied  Statute;  of  1835.  Reviled  Statute!  of  North  Carolina,  c.  131,1838. 
Taylor  v.  M'Crackin.  2  Black/.  Indiana  Rep.  361.  M'Mahan  o.  Kimball, 
3  ibid.  1.  Rutherford  r.  Munce,  Walktr'i  Mil;  Rep.  371.  By  the  New- 
York  Rtoiied  Statute;  vol.  ii.  1 12,  sec.  71,  73 ;  ibid.  374,  sec.  63,  64,  the 
wife  he*  her  dower  in  the  inheritable  interest  of  the  husband  in  lands,  whereof 
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■mortgage,  and  though  the  husband  should  afterwards 
release  the  equity,  the  wife  will  be  entitled,  at  his  death, 
to  her  dower  in  the  lands,  subject  to  the  mortgage  ;  and 
if  they  are  sold  under  the  mortgage,  then  to  her  claim 
as  for  dower  in  the  surplus  proceeds,  if  any  there 
should  be.*  If  ,*  however,  the  mortgage  was  exe-  *45 
cuted  on -a  purchase  before  the  marriage  and  the 
husband  releases  the  equity  after  the  marriage,  his  wife's 
right  of  dower  is  entirely  gone ;  for  it  never  attached,  as 
the  mortgage  was  executed  immediately  on  receiving 
the  purchaser's  deed.b  In  the  cases  of  Harrison  v.  El- 
dridge,  and  Barker  v.  Parker,"  the  wife's  interest  in  the 
equity  of  redemption,  in  a  mortgage  executed  by  her  and 
her  husband,  was  held  not  to  be  sold  by  a  sale  of  her 
husband's  equity,  under  an  execution  at  law  against  him 
only;  and  the  purchaser  at  the  sheriff's  sale  took  the 
land  subject  to  the  widow's  dower.  These  cases  pre- 
sent a  strong  instance  of  the  security  afforded  to  the 
wife's  dower  in  the  equitable  estate  of  her  husband. 
But  if  the  mortgagee  in  such  a  case  enters  under  a  fore- 
closure, or  after  forfeiture  of  the  estate,  and  by  virtue  of 


fee  died  Kiiud  of  the  equitable,  but  not  of  the  legal  title.  The  ume  in 
Illinois.  Heviird  Law*  of  Illittoit,  edit.  1833,  p.  637,  The  tame  in  Ken- 
tucky, 6  Z>sna,204,  1  B.  Monroe,  91,  and  in  Tennessee,  Statute*  Lavj*  of 
Tmtmt,  1836,  p.  365,  and  act  of  1833,  ch.  37.   s 

•  Tabele  o.  Tabele,  1  John:  Ch.  Rep.  45.  Swaine  s.  ferine,  5  ibid.  482. 
Titos  e.  Neilson,  5  ilii  452.  Foabody  ».  Fallen,  2  Pick.  Rep.  517.  Gibson 
•.Crehora,  5  Md.l4C>,  Eaton  e.  Simonds,  it  ibid.  98.  Keuktey,  v.  Keck- 
ley,  3  HOT*  S.  C.  Ch.  Rep.  352— 256.  In  New-York,  if  the  land*  of  a  tea - 
tslor  orintertate  be  sold  for  the  payment  of  debts,  by  order  of  the  surrogate, 
and  the  widow  will  not  accept  of  payment  of  a  sum  in  gross,  in  lien  of  her 
dower  upon  the  lands  sold,  the  surrogate  is  directed  to  set  apart  one-third  of 
the  purchase  money,  to  be  invested  by  him  in  permanent  securities,  on  an. 
■oil  interest,  and  the  interest  to  be  paid  to  her  during  life.  The  earns  pay- 
ment, or  investment,  ia  to  be  made,  with  the  widow's  consent,  in  tbo  cue  of 
the  vale  of  inlknt'e  estate*.  Nbib-  York  Rented  Statute*,  vol.  ii.  106,  sec. 
36,  37.  45.     Ibid.  196,  see.  181. 

»  Jackson  •-  Dewitt,  6  Careen,  316. 

'  3  Halted,  393.    17  Ma**.  Sep.  564. 
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his  rights  as  mortgagee,  the  wife's  dower  must  yield  to 
his  superior  title ;  for,  as  against  the  title  under  the 
mortgage,  the  widow  has  do  right  of  dower,  and  the 
equity  of  redemption  is  entirely  subordinate  to  that  title. 
The  wife's  dower  in  an  equity  of  redemption,  only 
applies  in  case  of  redemption  of  the  encumbrance  by 
the  husband  or  bis  representatives,  and  not  when  the 
equity  of  redemption  is  released  to  the  mortgagee,  or 
conveyed." 

The  reason  of  the  American  rule  giving  dower  in  equi- 
ties of  redemption,  is,  that  the  mortgagor,  so  long  as  the 
mortgagee  does  not  exert  his  right  of  entry  or  foreclo- 
sure, is  regarded  as  being  legally  as  well  as  equitably 
seised  in  respect  to  all  the  world  but  the  mortgagee  and 
his  assigns.  Even  in  the  view  of  the  English 
•46  courts  of  equity,  the  owner  of  the  "equity  of  re- 
demption is  the  owner  of  the  land,  and  the  mort- 
gage is  regarded  as  personal  assets."  The  rule,  in  seve- 
ral of  the  states,  is  carried  to  the  extent  of  giving  to  die 
wife  her  dower  in  all  trust  estates.  This  is  said  to-be 
the  law  in  New-Jersey,  Pennsylvania,  Maryland,  Vir- 
ginia, Kentucky,  Mississippi,  Ohio,  Illinois,  and  Ala- 
bama ;c  but  the  rule  in  those  states  must  be  understood 


•  Fopkin  0.  Bnmsted,  8  Ma«.  Hep.  491.  Bird  v.  Gardiner,  10  ibid.  364.. 
HiMreth  r.  Jones,  13  ibid.  535.  Gibaon  t.  Crebote,  3  Pitk.  475. 480, 481. 
Jackson  v.  Dewitt,  6  Coatn,  316.     Van  Dyne  v.  Thoyre,  19  Wendell,  163, 

•  Brown  v.  Gibba,  Free,  in  Ch.  97.   Carbons  r.  Scute,  1  Atk.  605. 

•  Shoemaker  v.  Walker,  2  Serg  $  RawU,  554.  Reed  ».  Horraon,  13 
ibid.  18.  Statute!  of  Virginia,  1785  and  1792.  Miller  v.  Beverly,  I  Hen. 
$  Munf  368.  Clairborne  v.  Henderson,  3  ibid.  323,  Griffith'*  Rig.  Ame- 
rican Jurat,  No.  4,  398.  Lawson  v.  Morton,  6  Dana'i  Ken.  Sep.  471. 
EInitr'i  Dig.  147,  note,  where  the  New-Jersey  caw  of  Dennis  v.  Kierunn, 
in  Chancery,  1699,  is  cited.  The  Statute*  of  Ohio,  1824,  give  dower  not  only 
in  all  lands  whereof  the  husband  was  seised  as  an  estate  or  Inheritance  during 
the  coverture,  but  In  ell  his  right,  title,  or  interest  at  the  time  of  his  death, 

•  in  lands  and  tenement*  held  by  bond,  article,  lease,  or  otbor  evidence  of 
claim.  Chate'i  Statute!  of  Ohio,  vol.  ii.  1314.  If  the  husband  purchases 
land,  takes  possession,  makes  improvements,  and  pays  pert  of  the  purchase 
money  without  deed,  the  widow  is  entitled  to  dower.  Smiley  p.  Wright,  2 
Ohio  Rep.  507. 
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to  he  boated  to  rise  case  of  •■tflRstB  in  which  the  husband 
took  a  beneficial  interest.  It  couM  not  be  applied  t» 
trait  estates  in  which  tire  husband  was  seised  m  fee  of 
the  dry  technical  title,  byway  of  trust  or  power,  fcr  the 
sole  interest  of  othere.1  In  all  the  other  states,  except 
those  w'lnchhorre  been  mentioned,  and  except  Louisiana, 
wfaBie'the  rights  of  anarriad  women  are  regulated  by  the 
cndl  fane,  and  except  also  Georgia,  where  tenancy  in 
dower  is  said  no  be  abolished,  the  strict  English  rude  on 
the  Bibject'of  Trust  estates  is  presumed  to  prevail.* 

Though  the 'Wife  be  dowahie  only -of  an  equity  of  *e- 
duBopriott,  when  she  mortgage  Was  given  prior  to  bet 
BMamagevor -whvn  she  jotned  with  heir  husband  in  the 
fiaornrftge^Bheis^SBrbet  husband's  death,  if  she  ciaiaw 
her  dower,  bound  to  ooofflribut*  Tawably  towards  the  *e* 
demption  of  the  mortgage.  If  the  heir  redeems,  «he 
contributes  by  paying,  during  life,  to  the  heir,  one-third 
of  the  interest  on  the  amount  of  the  mortgage  debt 
paid  by  him,  or  else  a  gross  sum,  amounting  to  the 
value  of  such  an  annuity.'  In  England,  the  widow  en- 
titled to  dower  in  an  equity  of  redemption  in  a  mort- 
gage for  years,  has  also,  upon,  the  same  principles  ap- 
plicable to  that  analogous  case,  the  eight  to  redeem, 


In  North  Ceroliua,  on  ton  other  hand,  it  it  laid  to  ham  beau  mm  than 
once  decided  that  the  widow  waa  oat  entitled  to  dower  in  her  haeoand'e 
equity.    Henderson,  J-,  in  1  Badger  £  Devtrtux't  Equity  Cmtt,  196. 

>  8m  Bowton  v.  Bowton,  1  Hen.  d>  Muirf.  93-  la  Alabama,  the  widow 
ia  entitled  to  dower  i n  lands  held  for  the  uar.or  in  iruat  for  the  benefit  of  hat 
haabend,  provided  aha  would  be  entitled  if  the  aetata  waa  a  legal  one.  Lose 
a/  Alabama,  247,  sec.  9.     So  in  attauarippi.     R.  C.  of  XUtUtip pi,  1 8H4. 

1  In  the  esse  of  Robinson  a.  Codman,  1  Sumner,  139,  Judge  Story  held,  at 
the  Circuit  Court  in  Maine,  that  an  estate  held  by  the  hosbaud  in  trust,  waa 
not  lialWo  to  the  dower  of  hie  wife.  See  also  Cooper  v.  Whitney,  3  Hill, 
101.  S.  F. 

•  Swain*  ».  Ferine,  5  Joint.  Ck.  Rep.  483.  Gibson  *■  Crehors,  5  i'ict. 
Btf.  146.     Belle.  Major  of  Now- York,  10  Paige,  AS.    Howe  v.  House,  Id. 

ISO,  nit  infra,  75. 
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•by  paying  her  proportion  of  the  mortgage  debt,  and  to 
hold  over  until  she  is  reimbursed.* 

As  to  the  interest  of  a  widow  of  a  mortgagee,  the  case, 
and  the  principles  applying  to  it  are  different.  A  mort- 
gage before  foreclosure  is  regarded  by  the  courts  in  this 
country,  for  most  purposes,  as  a  chattel  interest  ;b  and  it 
is  doubted  whether  the  wife  of  the  mortgagee,  who  dies 
before  foreclosure  or  entry  on  the  part  of  her  husband, 
though  after  the  technical  forfeiture  of  the  mortgage  at 
law  by  non-payment  at  the  day,  be  now,  even  at  law, 
entitled  to  dower  in  the  mortgaged  estate.  The  better 
opinion  I  apprehend  to  be,  that  she  would  not  be  enti- 
tled as  against  the  mortgagor.  The  New- York  Revued 
Statute?  have  settled  this  question  in  New-York,  by  de- 
claring that  a  widow  shall  not  be  endowed  of  lands 
conveyed  to  her  husband  by  way  of  mortgage,  unless 
he  acquired  an  absolute  estate  therein  during  the  mar- 
riage.0 


■  Palme*  f.  Danliy ,  Prw.  i*  Ck.  137. 

b  Stewart  s.  Water*,  1  Caintf  Cat.  in  Error,  41.  Jackson  v.  Willard,  4 
Jeans.  Jtep.41.  Huntington  •.  Smith,  4  Conn.  Rep.  335.  Eaton  o.  Whi- 
ting, 3  Pick.  Rep.  484. 

«  Vol.  L  741,  sec  7. 

*  By  the  abtolatt  eitale,  in  the  rerisod  cods,  more  ma  intended  than  the 
estate  which  is  technically  abaolute  at  law  on  default  of  payment  at  the  day. 
I  presume  the  word  absolute  is  here  to  be  taken  in  the  strongest  sense.  In 
Runyan  v.  Mersereaux,  11  Joan*.  Rep.  534,  it  «ll  held,  that  the  freehold 
was  in  the  mortgagor  before  foreclosure  or  entry.  If  the  mortgagee  enters 
without  foreclosure,  the  freehold  may  then  be  shifted  in  contemplation  of 
law  ;  but  still  the  mortgagee  haa  not  an  abiolute  estate,  so  long  as  the  equity 
Of  redemption  bangs  over  that  estate  and  qualifies  it.  According  to  the 
English  law,  the  wife  of  the  mortgagee  would  be  entitled  to  her  dower,  in  each 
a  ease,  from  the  heir  of  the  mortgagee,  who  died  in  possession,  though  these" 
tote  in  dower  would  be  defeasible,  like  her  huaband's  estate,  by  redemption, 
on  the  part  of  the  mortgagor.  The  words  of  the  new  retissd  statutes  were 
probably  intended  to  stand  for  an  estate  with  the  equity  of  redemption  finally 
foreclosed  and  absolutely  barred.  Upon  that  construction  the  restriction  haa 
been  carried  beyond  the  English  rule,  and  I  apprehend,  beyond  the  necessity 
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•II.  In  what  way  dower  will  be  defeated. 

Dower  will  be  defeated  upon  the  restoration  of 
The  seisin  under  the  prior  title  in  the  case  of  defeasible 
estates,  as  in  the  case  of  re-entry  for  a  condition  broken, 
which  abolishes  the  intermediate  seisin/  A  recovery 
by  actual  title  against  the  husband,  also  defeats  the 
wife's  dower ;  but  if  he  give  up  the  land  by  default, 
and  collusively,  the  statute  of  Westm.  2,  c.  4,  preserved 
the  wife's  dower,  unless  the  tenant  could  show  affirma- 
tively a  good  seisin  out  of  the  husband  and  in  himself. 
This  statute,  according  to  Perkins,  was  an  affirmance  of 
the  common  law.6  The  principle  is,  that  the  wife  shall 
have  dower  of  lands  of  which  her  husband  was  of  right 
seised  of  an  estate  of  inheritance,  and  not  otherwise. 
If,  therefore,  a  disseisor  die  seised,  and  his  wife  be  en- 
dowed, or  bring  her  writ  of  dower,  she  will  be  defeated 
of  her  dower  on  recovery  of  the  lands,  or  upon  entry  by 
the  disseisee.0  And  the  sound  principle  of  making  the 
title  to  dower  rest  upon  the  husband's  right,  is  carried 
so  far  as  to  allow  the  wife  to  falsify  even  a  recovery 
against  her  husband,  upon  trial,  provided  the  recovery 
was  upon  some  other  point  than  the  abstract  question  of 
right.11  But  under  the  complicated  modifications  of  seisin, 
contemplated  in  the  ancient  law,  and  which  are  col- 
lected and  digested  by  Perkins,  in  his  excellent  reposi- 
tory of  the  black-letter  learning  of  the  Year  Books,  the 


■  Ptrthu,  aee.  311, 313. 317. 

*  Perkini,  tec  376.  It  win,  however,  re-enacted  in  totidem  verba  in 
New- York,  1787.  Lav  of  Ntw-York,  tern.  10,  c.  4,  sec.  4.  And  it  is  in 
■nbftance  adopted  and  enlarged  by  the  Ntto-York  limited  Statute*,  vol.  i. 
743,  aee.  16,  which  declare,  thai  "  no  judgment  or  decree  confessed  by  or 
recovered  against  the  husband  ;  and  do  laches,  default,  covin,  or  crime  of  the 
hnaband,  ihatl  prejudice  the  right  of  hie  wife  to  her  dower  or  jointure,  or 
■preclude  her  from  the  recovery  thereof,  if  otherwise  entitled  thereto."  See, 
aleo,  to  S.  F.  Statute  of  Ohio,  1S24.     Chait't  Statutti,  vol.  ii.  1315. 

*  Litt.  rc  393.     Co.  LM.  240,  b.     Berkshire  e.  Vanlore,  Winch.  77. 
■*  Perl™,  sen.  381. 
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seisin  of  the  husband  was  sometimes  defeated  so  as  to 
bar  dower,  thoagh  the  right  remained  in  him ; 
•W  and  in  other  •eases,  the  dower  would  be  preserved 
though  the  seisin  was  defeated,  by  reason  of 
some  prior  distinct  seisin  which  had  attached  in  the 
husband.* 

If  the  husband  be  seised  daring  coverture  of  an  estate 
subject  to  dower,  the  title  will  not  be  defeated  by  the  de- 
termination of  the  estate  by  its  natural  limitation ;  for 
dower  is  an  incident  annexed  to  the  limitation  itself,  so 
u  to  fenn  an  incidental  part  of  the  estate  limited.  It  is 
a  subsisting  interest  implied  in  the  limitation  of  (he  es- 
tate. Thns,  if  the  tenant  in  fee  dies  without  heirs,  by 
which  means  the  land  escheats ;  or  if  the  tenant  in  tail 
dies  without  heirs,  whereby  the  inheritance  reverts  Co 
thedonor;  or  if  the  grantee  of  a  rent  in  fee  die*  without 
heire  ;  yet  in  all  these  cases,  the  widow's  'dower  is  pre- 
served.* By  the  rates  of  the  common  law,  dower  will 
determine,  or  be  defeated,  with  tfae  determination  of  the 
estate,  or  avoidance  of  the  title  of  the  husband  by  entry 
as  for  a  condition,  broken,  or  by  reason  of  a  defective 
title.  Sft,  dower  wifl  be  defeated  by  the  operation  of 
ooHateral  limitation*,  as  in  the  case  of  an  estate  to  a  nun 
and  his  heirs  so  long  as  a  tree  shall  stand  ;  or  in  the  case 
of  a  grant  of  land  or  rent  to  A.  and  his  heirs  till  the 
building  of  St.  Paul'schurch  is  finished,  and  the  contin- 
gency happens.*  Whether  dower  will  be  defeated  by 
a  conditional  limitation,  created  by  way  of  shifting  use, 
or  executory  devise,  is  hitherto  an  unsettled  and  vexed 
question,  largely  discussed  in  the  books."     The  estate 


■  Perlrini,  ace.  379,  380.     Park  on  Dower,  148. 

'  Bro.  tit  Tenure;  pi.  33,  IjL  Doner,  pi.  86.  Pajne'i  cue,  9  Co.  34. 
Jtrtk.  Cent.  1,  cue  6,  p.  5. 

•  Jenk.  Cent,  tupra.  Prtitvnun  Ahitraefof  Title,  vol.  iii.373.  Butler** 
molt,  170,  to  Co.  Litt.  941,  a. 

'  The  case*  of  Sammee  o.  Payne,  1   Lean.  167.     Gal&tb  61.     Flavill  v. 
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of  the  husband  it,  in  a  more  empfaatical  degree, 
overreached  and  defeated  "by  the  taking  effect  •SO 
of  the  limitation  over,  on  these  conditional  limi- 
tations, than  in  the  case  of  collateral  limitations  ;  and 
the  ablest  ■writers  on  property  law  are  evidently  against 
the  authority  of  the  case  of  Bucheorth  v.  Thirlcell,  and 
against  the  right  of  the  dowress  when  the  fee  of  the 
husband  is  determined  by  executory  devise,  or  shifting 
use.* 

As  a  general  principle,  it  may  be  observed,  that  the 
whVs  dower  is  liable  to  be  defeated  by  every  subsisting 
chum  or  encumbrance,  in  law  or  equity,  existing  before 
the  inception  of  the  title,  and  which  would  have  de- 
feated the  husband's  seism.  An  agreement  by  the  hus- 
band to  convey  before  dower  attaches,  will,  if  enforced 
in  equity,  extinguish  the  claim  to  dower.  In  equity, 
lands  agreed  to  be  turned  into  money,  or  money  into 
lands,  are  considered  as  that  species  of  property  into 
which  they  were  agreed  to  he  converted ;  and  the  right 
of  dower  is  regulated  in  equity  by  the  nature  of  the 
property  in  the  equity  view  of  it.* 

HI.  How  dower  may  be  barred. 

Dower  is  a  title  inchoate,  and  not  consummate  till  the 
death  of  the  husband ;  but  it  is  an  interest  which  at- 
taches on  the  land  as  soon  as  there  is  the  concurrence 


Ventiico,  Vitir  ftAbr.  vol.  \x.  317,  F.  pi.  1-  Sumner  v.  Partridge,  3  Atk.  47, 
■Md  BMkwMth  v.  Thiikatl,3  Bo*  4>  Pull.  659,  n.,  are  ably  reviewed  by 
Mr.  Park  ;  Md  the  latter  case,  thoHgh  decided  by  ibe  K.  B.  in  the  time  of 
Itad  Mansfield,  after  two  successive  arguments,  is  strongly  condemned,  an 
being  repugnant  to  settled  distinction*  on  this  abstruse  branch  of  law. 

*  Dvtlrr'moli,  170,  to  Co.  Lift.  SMI,  a.  Sugdcnon  Foam,  333.  Pree- 
Won  Abttracf  of  Title,  vol.  lit,  372.     Park  m  Bower,  168-186. 

»  Greene  *.  Greene,  1  HamrnetuT  t  Ohio  Rrp.  538.  In  that  cam  the  sub- 
ject ia  ably  diaeoaeed  ;  and  the  whole  volume  in  evidence  of  a  very  correct 
utd  enlightened  administration  of  justice,  in  equity  aa  well  aa  in  law.  Coa- 
ler ..  Claike,  3  £<fo*r«r*  JV.  Y.  Ok.  tUf.  47. 
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of  marriage  or  seisin.  It  may  be  extinguished  in  various 
ways,  though  the  husband  alone,  according  to  the  com- 
mon law,  cannot  defeat  it  by  any  act  in  the  nature  of 
alienation  or  charge,  without  the  assent  of  his  wile, 
given  and  proved  according  to  law ;  and  this  is  now  the 

declared  statute  law  of  New- York.' 
•51  *If  the  husband  and  wife  levy  a  fine,  or  suffer 

a  common  recovery,  the  wife  is  barred  of  her 
dower.b  This  was  until  lately,  the  only  regular  way,  in 
the  English  law,  of  barring  dower,  after  -it  has  duly 
attached,  but  now,  by  the  statute  of  3  &  4  Wm, 
IV.,  c.  105,  power  is  given  to  the  husband  in  various 
ways  in  his  discretion  to  bar  his  wife's  right  of  dower, 
as  by  conveyance  in  his  Ufe-time,  by  devise,  or  by  his 
declaration  by  will  that  his  lands  shall  be  exempt  from 
ber  dower.c  A  devise  in  fee,  by  will,  to  a  wife,  with  a 
power  of  disposition  of  the  estate,  would  not  enable  her 
to  convey  without  a  fine,  for  the  power  would  be  void, 
as  being  inconsistent  with  the  fee."  But  other  ingenious 
devices  have  been  resorted  to,  in  order  to  avoid  the  trou- 
blesome hen  of  dower. 

If  an  estate  be  conveyed  to  such  uses  as  the  pur- 
chaser by  deed  or  will  should  appoint,  and  in  default  of 
appointment  to  the  purchaser  in  fee,  it  is  settled,  that  the 
estate  vesta  in  the  purchaser  as  a  qualified  fee,  subject 
to  be  divested  by  an  exercise  of  the  power,  (for  the 
power  is  not  merged  in  the  fee,)  and,  consequently, 
dower  attaches.  It  has  been  a  questionable  point, 
whether  a  subsequent  exercise  of  the  power,  as  being 
a  prior  or  paramount  right,  would  not  dislocateand  carry 
with  it  the  dower  of  the  purchaser's  wife.  The  better 
opinion  is,  that  the  dower  is  defeated  by  the  execution 


■  Nm-York  Heeited  Statute;  vol  i.  743,  HC.  16. 

b  Lumpat't  cum,  10  Co.  49,  b.     Eva  v.  Snow,  Plowd.  504. 

°  See  ante,  p.  44,  note. 

*  Goodell*.  Bingham,  1  Bo:  $  Pull.  193. 
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of  the  power;  and  yet,  in  order  the  more  certainly  to 
prevent  it,  the  conveyancers  have  limited  the  land  to  the 
nse  of  the  purchaser's  appointee,  and,  in  default  of  the 
appointment,  to  his  use  for  life,  and  then  to  the  use  of 
his  heirs  in  fee.  Here  it  does  not  require  the  power  of 
appointment  to  bar  the  dower ;  and  yet  the  whole  estate 
is  completely  in  the  purchaser's  power.'  A  more  sure 
way  to  bar  the  dower,  was  by  the  introduction  of  a 
trustee  into  the  conveyance,  and  limiting  the  lands  to 
such  persons  as  the  purchaser  should  appoint ;  and  in  de- 
fault of,  and  until  such  appointment,  to  the  purchaser 
for  life ;  and  in  case  his  wife  should  survive  him, 
then  to  B.  and  his  heirs  during  the  "life  of  his  *52 
wife,  in  trust  for  the  purchaser's  heirs  and  assigns, 
with  remainder  to  the  heirs  of  the  purchaser  in  fee."" 
But  here  a  very  vexatious  question  arose,  whether  the 
trustee  must  be  a  party  to  the  conveyance  from  the  pur- 
chaser ;  and  eminent  counsel  have  given  different  opin- 
ions on  the  subject.6  In  this  country,  we  are,  happily, 
not  very  liable  to  be  perplexed  by  such  abstruse  ques- 
tions and  artificial  rules,  which  have  encumbered  the 
subject  of  dower  in  England  to  a  grievous  extent.  Even 
in  those  states  where  the  right  of  dower,  as  at  common 
law,  exists  in  full  force,  the  easy  mode  and  familiar 
-  practice  of  barring  dower  by  deed,  supersedes  the  ne- 
cessity of  the  ingenious  contrivances  of  English  counsel. 


•  Batltr'tnote,  119,  to  Co.  Litt.  21 G,  a,  and  note  330,  to  Co.  Lift.  379,  b. 
OiUcrttnUtct.by  Sugdtn,  321,  note.  Fearneoa  Remainders,  vol  i.  437, 
note,  5th  edit  Park  on  Doatr,  B5.  187,  188-  Lord  Eldon,  in  Maundrelt 
a.  Mundrall,  10  Viiey,  263.  365,  366.    Heath,  J.,  in  3  ibid.  657. 

*  Buffer' »  vote,  330,  to  Co.  Litt,  lib.  3. 

■  Park  on  Doicer,  93—99,  has  given  us  the  conflicting  opinions  of  such 
distinguished  sad  largely  experienced  conveyancing  counsel  as  Mr.  Marriott, 
Mr.  Wiibrs.lia.rn,  Mr.  Booth,  and  Mr.  Filmer,  who  flourished  in  the  middle  of 
the  last  century ;  and  he  adds  as  his  own  opinion,  that,  strictly  speaking,  a 
purchaser  is  entitled  to  the  concurrence  of  the  trustee,  in  every  ceae  in 
which  that  trustee  is  *ui  juris,  andean  convey  without  the  eipense  of  a  Sue, 
01  an  order  in  Chancery. 
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Rather  than  have  the  simplicity  ami  certainty  of  one 
jurisprudence,  destroyed  by  such  mysteries,  It  would  be 
wiser  w  make  dewer  depend  entirely  upon  the  bus- 
band's  seisin  in  his  own  right,  and  to  bis  awn  use,  of  an 
estate  in  fee-simple,  pure  and  absolute,  without  any 
condition,  limitation,  or  qualification  whatsoever  an- 
nexed. 

The  statute  of  Westm.  2, 13  Hdw.  L,  made  adultery 
in  the  wife,  accompanied  with  elopement,  a  forfeiture  of 
dower  by  way  of  penalty ;  but  reconciliation  with  the 
husband  would  reinstate  the  wife  in  her  right  The 
statute  was  re-enacted  in  New-York,  in  1787,  and  has 
undergone  a  very  material  modification  h*>  the  new 
•53      revised  code.*    The  same  provision  'was  made 


•  LaiDI  of  New-York,  sea*.  10,c.  4,  no.  7.  New-York  Retitid  Statute*, 
vol.  i.  741,  sec.  8.  The  etatute  of  1787  barred  the  wife  of  dower  who  eloped 
and  lived  with  aa  adulters!,  nukus  her  husband  was  subsequently  neonauad1 
to.  her.  The  new  reviled-  statu!**  have  etrtdgsd  tain  aneiaut  bar,  by  ooafr- 
ning  it  to  tun  of  a  dissolution  of  tbe  marriage  contract ;  or  else  making  it 
to  depend  on  conviction  of  adultery  in  a  mil  by  the  husband  for  a  divorce 
Mil  declared  that  "in  case  of  diTorcs  dissolving  the  marriage- contrast  m* 
the- mfceouduot  of  tbe  wife,  she  ehmll  not  be  endowed."  See  vol.  i.  Ml. 
Upon  this  praviajoD  it  rosy  be  oheerved,  that  in  cane  of  a  divorce  4  rineaia, 
dower  would  cease  of  course,  and  no  auch  statute  provision  was  necessary ; 
and  i'  there  should  be  no  divorce,  or  the  husband  should  die  before  he  had 
tiaie  or  the  raean*  to  obtain  it,  the  adulteress  could  sob  Sir  sad  recover  lie* 
fewer.  It  is  dime  cut  to  know  what  in  exactly  meant  here  by  tba  tui'noa- 
duct  of  the  wire.  It  is  much  too  vague  and  general  to  be  the  ground  of 
aaah  a  penal  forfeiture.  In  a  eabsequent  branch  of  the  Rtvued  Statutes, 
(see  vol.  ii.146.eec.  48,]  it  ia  declared,  that  if  the  wife  be  convicted  of  adultery, 
in  a  enit  Tor  a  divorce  brought  by  the  husband,  she  forfeit*  her  right  of  dower. 
The  word  mucoadvet  must  tben  have  some  other  meaning,  and  apply  to 
some  other  offence  than  adultery.  Marriage"  are  to  be  dissolved  by  the 
chancellor,  when  made  within  the  age  of  consent,  or  when  a  former  husband 
or  wife  ia  living,  or  when  one  of  tbe  parties  i*  an  idiot  or  lunatic,  or  the  con- 
tent of  one  of  the  parties  was  obtained  by  force  or  fraud,  or  canM  inpo- 
tentia.  Ntw-Vari  Rtvitid  Statute*,  vol.  ii.  142, 143,  144.  It  la  uncertain 
bow  far  the  term  miteonducl  applies  to  these  several  cause*  of  divorce,  so 
directly  as  to  work  a  forfeiture  of  dower.  But  ia  fact  there  wuno  need  of 
the  provision  ;  for,  as  the  law  always  stood,  if  the  dowresa  waa  not  the  wife 
at  the  death  of  tie  huthand,  her  claim  of  dower  fall  to  the  ground.    The 
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by  statute  in  Connecticut ;  and  there  it  so  much  jug- 
lice  in  it,  tbat  an  adulterous  elopement  is  probably  a  plea 
in  bar  of  dower  in  all  the  states  in  the  Union  which  pro- 
tect and  enforce  the  light  of  dower.*  New-York,  how1- 
ever,  ia  to  be  confiidcped  an  exception  to  this  remark ; 
for,  by  the  .Itemed  Statute*,  the  wife  only  forfeits  her 
dower  in  cases  of  divorce  a  vinculo  for  miscon- 
duct, or  on  conviction  •of  adultery,  on  a  bill  in  *£4 
chancery  by  the  husband  for  a  divorce ;  and 
every  plea  of  elopement  in  bar  of  dower  would  seen 
to  fae  annihilated. 

A  divorce,  a  vinculo  matrimonii,  bars  the  claim  of 
dower ;  for  to  entitle  the  party  claiming  dower,  she  must 
have  been  the  wife  at  the  death  of  the  husband.b  But 
in  case  of  such  a  divorce  for  the  adultery  of  the  husband, 
it  is  provided  in  the  statute  law  of  those  states  which 


pre™™  «e*un  to  be  absolutely  u*ele**;  and  it  ought  to  be  added,  in  jo*ti«e 
to  the  reviaon,  that  the  bill,  V  origiuaHy  reported  by  them,  contained  en  thsi 
point,  the  provision  and  the  language  of  the  old  Ian.  It  would  have  been 
earer,  and  wiser,  to  have  retained  the  plain,  blunt  style  of  the  old  law,  and 
Mpftnad  the  lo*>  of  dower  to  a  cnuviotion  of  adnltery ;  or  etoe  to  hare  de- 
fined in  prscian  term*  the  additional  offence,  if  any,  whish  WW  to  destroy 
the  dower. 

■  Sniff*  Digat,  toI.  i.  St.  Dane'*  Abr.  vol.  iv.  67S.  67G.  Cogawell  « 
THtbeHa,  3  N.  H.  A*.  41.  Starts  of  QAi;  ito.  96,  1834,  see.  6.  Reviled 
Lawtf  MUmU,  183*  Bni,  ia  HttberingtoB  *.  Graham,  G  Riagham,  IX, 
■doitery  ia  deemed  a  bar  to  dower,  Ihough  the  wife  does  not  slops  with  thi 
udmlttrtr.  It  will  bar  bar  dower,  if  aheloavea  her  husband  voluntarily,  and 
afterward*  livea  in  adnltery.  Tht  R'r.iud  Statute!  of  Connecticut,  of!821, 
give  dower  la  every  married  woman,  living  with  her  husband  at  hie  death, 
or  mbtent  by  kit  content,  or  default,  or  by  inevitable  accident.  An  adul- 
tenma  elopement  will  of  cooiae  exclude  her.  In  New  Jersey,  a  decree  of 
divorce,  a  vinculo,  for  the  fault  of  the  wife  forfeit*  her  dower.  So  doe*  t 
-voluntary  elopement  with  an  adulterer,  or  consent  to  a  raviaher,  bar  her  of 
dower  and  jointure,  unlesa  her  husband  be  voluntarily  reconciled  to  her,  and 
•nffer  bar  to  live  with  him.  Etaer't  Dig.  14S.  In  Ohio,  it  ha*  been  ad- 
judged thala  decree  of  divorce  in  another  stats  for  wilful  abandonment 
«t*  lb*  hnabnnd  by  the  wife,  wa*  no  bar  to  her  right  of  dower  in  land*  lying 
m  the  Stateof  Ohio.     Mansfield  «.  Mclntyre,  1  Wilcox,  37. 

»  9  Black:  Com.  130. 
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authorize  the  divorce,  that  a  right  of  dower  shall  be  pre- 
served, or  a  reasonable  provision  be  made  for  the  wife 
out  of  the  husband's  estate,  by  way  of  indemnity  for  the 
loss  of  her  dower,  and  of  her  husband's  protection* 
The  wife  may  also  be  barred  of  her  dower  by  having  a 
joint  estate,  usually  denominated  a.  jointure,  settled  upon 
her  and  her  husband,  and  in  case  of  his  death  to  be  ex- 
tended to  the  use  of  the  wife  during  her  life.  The 
jointure,  in  the  English  law,  is  founded  on  the  statute  of 
37  Hen.  VIII.,  c.  10 ;  and  its  provisions  have  been  very 
extensively  incorporated  into  the  law  of  this  country. 
It  must  take  effect  immediately  on  the  death  of  the  hus- 
band ;  and  must  be  for  the  wife's  life,  and  be  made  and 
declared  to  be  in  satisfaction  of  her  whole  dower.b  If 
the  jointure  be  made  before  marriage,  it  bars  the  dower ; 
but  if  made  after  marriage,  the  wife,  on  the  death  of  her 
husband,  has  her  election  to  accept  of  the  jointure,  or  to 
renounce  it,  and  apply  for  her  dower  at  common  law  ; 
and  if  she  be  at  any  time  lawfully  evicted  of  her 
jointure,  or  of  any  part  of  it,  she  may  repair  the  loss  or 
deficiency  by  resorting  to  her  right  of  dower  at  common 
law.    Under  the  English  law,  adultery  is  no  forfeiture 

of  the  jointure,  or  of  articles  of  agreement  to  set- 
•55      tie  a  jointure,  though  it  be  a  bar  to  dower ;  *and 

the  distinction  depends  upon  a  positive  provision 
by  statute  for  the  one  case,  and  none  for  the  other.' 


■  Nem- York  Revised  Statules.ral  ii.  145,  wo.  45.  Connecticut  Statute/, 
180,  tit  Vomer.  Man.  Statute;  1785,  c.  69.  Statute*  of  Ohio,  Jan.  7th, 
1834.  Ths  Mine  statute  confines  the  bar  by  divorce,  to  that  arising  from 
the  aggression  of  the  wire.  Mate.  Revised  Statute;  1835,  part  3,  tit.  7,  c 
76,  mo.  32. 

b  Co.  Liu.  36,  b.    Vernon's  cue,  4  Co.  1. 

•  Sidney  v.  Sidney,  3  P.  Vims.  2G9.  Blount  v.  Winter,  cited  in  note  to  3 
Ptowd.  277.  The  Master  of  the  Rolls,  id  SoagraYO  s.  Seagwe,  13  Vary, 
443.  Jointure,  by  the  New-York  Retieed  Statute;  vol.  L  743,  esc.  15,  m 
forfeited  in  the  seme  cues  in  which  dower  is,  and  consequently  adultery 
forfeit!  it ;  and  the  same  provision  is.  in  the  Virginia  act  of  1792,  concerning 
jointure*  in  bir  of  dower. 
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It  was  a  rule  of  law  deduced  from  the  statute  of  27 
Hen.  VIIL,  making  a  jointure  a  bar,  that  the  settlement, 
to  be  a  bar  of  dower,  must  be  to  the  wife  herself,  and 
not  to  any  other  person  in  trust  for  her,  provided  the  es- 
tate remains  in  the  trustee.*  A  conveyance  to  trustees, 
for  the  use  of  the  wife  after  her  husband's  death,  is,  ia 
point  of  law,  no  jointure ;  but  such  a  settlement,  if  in 
other  respects  good,  will  be  enforced  in  chancery  as  an 
equitable  bar  of  dower;  and  courts  of  equity  have 
greatly  relieved  the  parties  from  the  strict  legal  con- 
struction given  to  the  English  statute."  It  has  also  been 
settled,  after  great  discussion  in  the  English  House  of 
Lords,  in  the  case  of  Drury  v.  Drury,  and  in  New-York, 
in  M'Cartee  v.  Teller,  that  a  jointure  on  an  infant  before 
coverture,  bars  her  dower,  notwithstanding  her  infancy, 
on  the  ground  of  its  being  a  provision  by  the  husband 
for  the  wife's  support.  It  was  considered  to  be  a  bar, 
a  provision*:  viri,  and  not  ex  contractu;  and  the  assent  of 
the  wife  was  held  not  to  be  an  operative  circumstance, 
though  the  ante-nuptial  contract  was,  in  that  case,  exe- 
cuted by  the  infant  in  the  presence  of  her  guardian.' 
An  equitable  jointure,  or  a  competent  and  certain  pro- 
vision for  the  wife,  in  lieu  of  dower,  if  assented  to  by  the 


•  Co.  Irtt.  36,  h, 

•  LordHsrdwick«,iuHorveyij.  Hervoy,  1  Atk.  5G3,  563.  Jordnu  o.  Sav- 
age, Baam'l  Abr.  tit.  Jointure,  B.  5. 

•Dnuys.  Drury ,  5  Bro.  P.O.  570.  2£denK.39.  4  Bro.  Ch.  Rep.  506, 
MtoS.C.  Cn  ruth  era  o.  Caruthora,  iibid.500.  M'Certoe  v.  Taller,  2  Paige, 
511.  8  WenaUU  Rep.  S.C.  Sea  also,  eupra,  Comm.  vol.  ii.  243,  S.  I'.  In 
Ohio  the  more  just  role  in  adopted,  that  if  the  jointure  wu  made  when  the 
wife  wee  an  infant,  or  after  marriage,  she  baa  ber  election  after  her  hm- 
bud'i  death,  to  waive  her  jointure  anddemaod  her  dower.  Statute  of  Ohio. 
1821.  The  aame  statute  eecnre*  her  from  low  or  eviction  of  her  jointure, 
according  to  the  provision  of  37  Hen.  VIII.  Chuee'i  Statute*  of  Ohie,  vol. 
«- 1315.  The  AaakUnt  Vice  Chancellor,  in  Temple  v.  Hawley,  1  Sandford't 
Ch.  Sep.  153,  after  ■  very  elaborate  and  able  examination  of  canes,  ad- 
judged that  a  female  infant  could  not  bind  her  real  estate  by  a  marriage 
aattlement  abenlntely,  bat  might  amid  it  after  ahe  catne.of  age,  if  eole. 
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&&er  or  the  guardian  ofthe  infant  before  marriage,  will 
also,  in  analogy  to  the  statute,  cooatittrte  as  equitable 
bar.*    But  die  conveyance  before  marriage  of  an  estate 

to  the  wife,  to  continue  during  widowhood,  by 
*S6       way  of  jointure,  *or  if  made  to  depend  on  any 

other  condition,  will  not  bar  her  dower,  rten  if 
She  be  an  adult,  unless,  when  a  widow,  she  enters  and 
accepts  the  qualified  freehold.  The  legal  or  equitable 
provisions  must  be  a  fair  equivalent  to  the  dower  estate, 
to  make  it  absolutely  binding  in  the  first  instance.* 

In  New-York,  the  statute  of  27  Hen.  VIII.,  concerning 
jointures,  was,  m  1787,  adopted  verbatim  f  but  it  has 
been  altered  and  improved  by  the  new  revised  statutes ; 
and  the  principle  in  equity,  allowing  jointures  to  exist 
also  by  conveyance  of  lands  to  a  trustee,  in  trust  for  the 
wife,  has  been  introduced  into  the  statute  law,  which 
provides,  that  if  "  an  estate  in  lands  be  conveyed  to  a 
person  and  his  intended  wife,  or  to  such  intended  wife 
alone,  or  to  any  other  person  in  trust  for  such  person 
and  bis  intended  wife,  or  in  trust  for  such  wife  alone,  for 
the  purpose  of  creating  a  jointure  for  such  intended  wife, 
and  with  her  assent,  such  jointure  shall  be  a  bar  to  any 
right  or  claim  of  dower,  &c. ;  and  the  evidence  of  the 
assent  of  the  wife  shall  be,  by  her  becoming  a  party  to 
the  conveyance,  if  of  age,  and,  if  an  infant,  by  her 
joining  with  her  father  or  guardian  therein."*1 


•  Corbit  b.  Corbit,  1  Sim.  d>  Stu.  619-     M'Cartee  n.  Teller,  S  Paige,  511. 
■>  M'Cartee  e.  Teller,  3  Paige,  511.    Ad  adult  female  cannot  contract 

before  marriage  to  relinquish  her  dower  without  due  compeniatioo.  Neither 
a  court  of  law  or  equity  will  tolerate  such  a  contract  Power  t.  Shoil,  1 
MtlUy't  Rep.  296.  In  Georgia  the  rule  of  the  ancient  English  law  w  re- 
tained, that  if  the  wife  tell  or  give  in  fee,  or  for  term  of  life  her  dower  hud, 
•be  forfeit*  the  Same,  and  the  heir  or  reversioner  may  enter.  Hatchkiu 
Code,  p.  436.  But  after  dower  haa  been  doty  aaajgned  and  aet  off,  (bat  nnt 
before,)  the  widow  may  cell  and  convey  her  life  internal-  14  Okie  Rep.  530. 
<>  Ltaeof  New-York,  worn.  10,  e,  4,  ano.  8. 

*  New-Tort  Riniied  Statute;  vol.  L  741,  MC  9,  10.     In  Stilley  b.  Fol- 
gnr,  1-1  Okia  Rep.  610,  a  reasonable  ante-nuptial  agreement  settling  property 
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The  statute  of  27  Hen.  VIIL  further  provided,  that  if 
tite  aeaiemeat  ia  jointure  was  made  after  marriage,  the 
wife  should  have  her  ekction,  if  she  survived  her  hus- 
band, to  take  it  in  lieu  of  dower ;  or  to  reject  it,  and 
befake  herself  to  her  dower  at  common  law.  So,  if  she 
-was  fairly  evicted  by  law  from  her  jointure,  or  any  part. 
■of  it,  the  deficiency  was  to  be  supplied  from  other  lands, 
whereof  she  would  have  been  otherwise  dowable.  Both 
these  provisions  formed  a  part  of  the  statute  of  New- 
York,  in  1787,  and  they  have  probably  been  adopted  in 
all  the  states  where  the  law  of  jointure  in  bar  of  dower 
has  been  introduced.* 

•It  is  likewise  settled,  that  a  collateral  satisfao       *57 


on  the  wife,  was  enforced  in  equity  u  an  equitable  jointure  in  bar  of  dewer, 
or  ■  osmptete  equitable  estoppel  to  the  olaiau  of  dower.  The  dontiina  wu 
siahnratsly  ftieHHeid  by  oosnssl,  and  tbs  court  gave  a  very  liberal  coaatruc- 
tioa  to  such  agreeuu-Qt ,  as  forming  a  good  equitable  jointure. 

*  Tbe  proTwoiii  of  the  statute  of  37  Henry  VIII.,  have  always  been  in 
hone  in  Maanchusetta.  Hastings  ».  Diekinsoa,  7  Meat.  Mtf.  153.  They 
hear* h—  iunsrsoiptsd  into  the  Mm.  Umittd  SttuU* of  1835.  And  they 
hue  been  ueeentjally  re-anacted  in  Connecticut,  though  there  tbe  jointure 
may  consist  of  penjonal  u  well  as  real  estate.  Swiff*  Dig.  vol.  i.  BG.  Rt- 
ni*ed  Statute*  e/  CoitnecHevt,  1891.  Be  in  Virginia,  if  the  widow  be  evicted 
«T  her  jointure,  ihe  has  still  a  right  to  claim  her  dower.  Ambler  v.  Wee- 
1m,  4  Hen.  4)  Mux/.  93.  The  law  of  jointure  under  the  atatute  of  37  Hen. 
t*m.,eiiata  ia  Pennsylvania,  Ohio,  South  Carolina,  and  Georgia,  (3  Cowl. 
Mtf.  aw  TYaadway.  747.  1  DaUat,  417.  GrifiOf*  RtgittT.  Statute*  of 
Ohio,  1834,)  and  doubtless  it  vary  generally  prevaili  throughout  the  Union. 
Ia  Peaaasylvania,  it  ia  left  ai  a  doubtful  qaestion,  whether  settlement  of  per- 
— 1  sststo  would  be  snf&sjeot  to  bar  the  dower,  and  be  held  equivalent  to  a 
jointure.  The  Does  of  Druiy  e.  Drury,  holding  that  an  infant's  dower  may 
he  barred  by  jointure,  seems,  however,  to  be  asnuned  aa  the  settled  law. 
Shew  r.  aWyd,  5  Strg.  a>  Haiels,  309.  By  statute  in  Pennsylvania,  a  de- 
Tan  or  bequest  to  the  wife  ban  her  dower  though  not  so  expressed  in  the 
•rial,  atwridsd  ahe  eieata  to  take  the  property.  Pardon'*  Dig.  972.  But  in 
the  tim-York  Rtviud  Statute*  the  oaae  would  appear  to  bare  been  slto- 
gethsr  oinittod,  for  I  do  not  perceive  in  tham  tbe  provision  in  the  former  law, 
and  ia  the  statute  of  97  Hen.  VIII.,  allawing  to  tbe  wile  a  compensation  by 
dower  m  other  lands,  on  eviotion  from  tbe  lands  placed  in  jointure.  The 
aYes*.  Berimed  Statute*,  of  1835,  give  dower  anew  ts  the  widow,  if  evicted 
-af  the  lands  assigned  as  dower,  or  settled  ai  a  jointure,  or  deprived  of  the 
uwvaasu  by  will  or  otherwise  made  in  liea  of  dower. 
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tion,  consisting  of  money  or  other  chattel  interests, 
given  by  will  and  accepted  by  the  wife  after  her  hus- 
band's death,  will  constitute  an  equitable  bar  of  dower. 
The  Court  of  Chancery  will  give  to  the  widow  her 
election  to  accept  of  the  testamentary  provision,  or  to 
refuse  it,  and  betake  herself  to  her  dower  at  law ;  and 
will  even  allow  her  this  election  after  acceptance,  and 
enjoyment  for  some  time,  of  the  testamentary  provision, 
if  it  appears  that  she  acted  without  full  knowledge  and 
understanding  of  her  true  situation  and  rights,  and  of  the 
consequence  of  her  acceptance.*  It  is  generally  said, 
however,  that  though  such  a  collateral  satisfaction  be 
good  in  equity,  it  is  not  pleadable  in  bar  of  dower  at  law." 
But  in  the  modem  cases,  the  language,  and  the  better 
opinion  is,  that  if  the  wife  has  fairly  and  understand- 
ingly  made  her  election  between  her  dower  and  the  tes- 
tamentary provision,  and  in  favour  of  the  latter, 
•58  she  •will  be  held  to  her  election  at  law  as  well  as 
in  equity.  There  is  no  difference  iu  principle 
between  the  courts  of  law  and  equity  on  mis  subject ; 
and  the  difficulty  of  reaching  the  justice  of  the  case,  has 
frequently  thrown  these  questions  into  equity .g    The  tes- 


'  Wake  v.  Wake,  3  Bro.  255.  1  Ve,  jun.,  335,  S.  C.  In  thai  caae  the 
widow  was  held  Dot  to  be  deprived  of  her  election,  though  ahe  bad  takouun- 
der  the  will  for  three  years,  ihe  not  acting  under  a  full  knowledge  of  Ibe  facte. 
Edward*  v.  Morgan,  13  Price1*  Ex.  Rap.  7S9.  Dnncan  *.  Duncan,  2 
Yeotts'  Rep.  303.  Jonee  d.  Powell,  6  Jakiu.  Ch.  Rtp.  194,  Shotwell,  v. 
Sedam,  3  Ohio  Rep.  1. 

*  Co.  Liu.  36,  b.  HaTg.  note  224,  to  lib.  1  Co.  Liu.  Lawrence  *.  Law- 
rence, 3  Vera.  Rtp.  365.  1  Dalliu'  Rep.  1  IT.  Marrabec  p.  Van  Alrtyne,  1 
John*.  Rep.  307. 

•  Lord  Alvanler,  in  French  p.  Dane*,  2  Vu.  jun.  578.  hard  Redeadaie, 
in  Birmingham  v.  Kirwan,  3  Sch.  <(-  Ltfroy,  451.  Larrabee  o.  Van  Aletyne, 
1  John:  Rep.  307.  Van  Orden  r.Van  Olrion,  10i6id.30.  Jackson  o.  Churchill, 
lCoteen'iRep.287-  Pickett  p.  Peay,  2  Const.  Rep.  S.C.  74G.  See, also,  But- 
ler'i  and  Baker1!  cut,  3  Leon,  373,  org.  Goaling  v.  Warbnrton,  On.  Eli*. 
138.  Between  two  inconaiatent  right*,  where  it  in  againat  the  intention  of  the 
party  creating  the  right,  and  against  conscience,  that  both  should  be  enjoyed, 
an  election  will  be  enforced  even  againat  feme  covert*  and  infanta,  after  a 
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tamentaiy  provision  in  lieu  of  dower,  in  order  to  render 
it  such,  even  with  the  widow's  acceptance  of  it,  must 
be  declared,  in  express  terms,  to  be  given  in  lieu  of 
dower  ;  or  that  intention  must  be  deduced  by  clear  and 
manifest  implication  from  the  will,  founded  on  the  fact 
that  the  claim  of  dower  would  be  inconsistent  with  the 
will,  or  so  repugnant  to  its  dispositions  as  to  disturb 
and  defeat  them." 

-  The  New-York  Revised  Statute?  have  embodied  most 
of  these  principles  of  law  and  equity,  with  some  varia- 
tions and  amendments.  They  declare,  and  so  does  the 
law  of  Massachusetts  and  Connecticut,  that  any  pecu- 
niary provision  made  before  marriage  in  lieu  of  dower, 
if  duly  assented  to  by  the  wife,  shall  bar  her  dower. 
But  any  settlement,  by  land,  or  any  pecuniary  provision, 
if  made  after  marriage,  or  if  before  marriage  without 
the  wife's  assent,  or  if  made  by  will,  shall  not  bind  her, 
though  declared  to  be  in  lieu  of  dower ;  but  she  shall 
be  obliged  to  make  her  election  between  her  dower  and 
tiie  jointure,  or  pecuniary  provision.  The  widow  shall 
be  deemed  to  have  elected  to  have  taken  the  jointure, 
"devise,  or  pecuniary  provision,  unless,  within  one  year 


ratal  ence  toa  muter  inquire  which  counte  wonld  be  moal  reasonable.  See 
Grecian  *.  Howard,  1  Sicamlon,  413.  Davia  *.  Page,  9  Vetey ,  350,  and  tea 
the  learned  ante  in  1  Sicoiulon,  413-^117.  One  bbddoI  take  a  right  u  leg- 
atee under  a  will,  and  then  set  up  a  claim  in  oppoeilion  to  the  will.  Hatn- 
blett  e.  Hainblett,  6  N.  H.  Rep.  333.    Week*  v.  Patten,  18  Maine  Rep.  42. 

•  French  d.  DsTien,  3  Vee.  Rep.  572.  Stnhan  t>.  Sutton,  3  Vee.  Rep.  349. 
Down  v.  Bell,  1  Keen,  761.  Harrison  c.  Harrinou,  ibid.  765.  Kennedy 
-..Nedrow,l  Dallas'  Reo.415.  Adiit  v.  Adsit,3  John!.  Ch.  Rep.  448.  Jack- 
aim  o.  Churchill,  7  Coven'*  Rip.  987.  Pickett  b.  Peay,  3  Conet.  Rep.  S.  C. 
746.  Evani  o.  Webb,  1  Yeatee'  Rep.  434.  Parkina  v.  Little,  1  Oreenleuf, 
ISO.  Dickaon  o.  Robinson,  1  Jacob,  503.  Allen  D.  Pray,  3  Fairfield,  138. 
Stark  o.  Hnnton,  Saxtorit  N.  J.  Ch.  Rep.  316.  Boll  ».  Church,  5  Hill  IT. 
Y.  Rtp.  906.  If  the  wife  takes  a  legacy  in  lieu  of  dower,  ahe  taken  ai  a 
pnTchaaer  tor  a  yalqable  couai deration,  and  ia  entitled  to  be  paid  in  profcreuce 
.talagatae*  wboanmeraTolnntear*.    Hubbard  e.Hohbnrd,  6 Mttealf, 50. 

»  Vol  L  741,  am.  11, 13, 13,  14. 
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After  the  hosDarrd's  death,  she  shall  enter  on  the  lands 
to  be  assigned  her  for  dower,  or  commence  pro- 
•89  ceedtngs  to  •recover  the  same.'  It  is  likewise 
declared,  that  every  jointure,  devise,  and  pecu- 
niary provision  in  lien  of  dower,  shall  be  forfeited  by 
the  woman  for  whose  benefit  the  seme  shall  be  made, 
id  the  same  cases  in  which  she  would  forfeit  bor 
dower.b 

It  was  a  principle  of  the  common  law,  that  if  the  hus- 
band, seised  of  an  estate  of  inheritance,  exchanged  it 
for  other  lands,  the  wife  should  not  have  dower  of  both 
estates,  but  should  be  put  to  her  election."  This  pfiaV 
ciple  is  also  introduced  into  the  Nov- York  Rettmd  §ia+ 
tutetf  and  the  widow  is  required  to  evince  her  election 
to  take  dower  oot  of  the  lands  given  in  exchange,  by  th* 
commencement  of  proceedings  to  recover  it,  within  ene 
year  after  her  husband's  death,  or  else  she  shall  toe 
bound  to  take  her  dower  out  of  the  lands  received'  M 
exchange.' 

The  usual  way  of  barring  dower,  in  this  country,  by 
the  voluntary  act  of  the  wife,  is  not  by  fine,  as  in  Eng* 
land,  but  by  her  joining  with  her  husband  in  a  deed  of 
conveyance  of  the  land,  containing  apt  words  of  grant 
or  release  on  her  part,  and  acknowledging  the  same 


•  Hawleyv.  Junta,  5  Paige  Rep.  318.  The  Statute  of  Virginia,  of  1T21, 
gsvo  Iho  widow  nine  month"  ;  and  the  Statute  of  Ohio,  of  1831,  "t  month*,; 
and  the  Statute  of  Vermont,  of  1799,  liitydsyi,  to  make  her  elsetlon  ;  and 
if  ehe  made  none,  ihe  waa  held  exclusively  to  ber  dower  at  common  law. 
The  Mdu.  Statute:  of  1835,  give  the  widow  .ii  month*  to  elect,  hat,  like 
those  of  New- York,  they  aeenmo  that  the  substituted  provision  in  lien  of 
dower  ii  iaken,  unit™  waived  within  the  time  prescribed.  The  Rewamf 
Statutee  of  Illinou,  edit  1B33,  p.  634,  declare,  that  any  provision  by  wffl 
bars  dower,  unless  it  be  otherwise  oipreieod  in  the  will,  and  unless  the  widow 
in  ail  month*  renounce!  the  provision. 

b  New-York  Raited  Statute*,  vol.  i.  743,  tec.  15. 

•  Co.  LUt.  31,  b. 

'  New-York  Reviled,  Statutet,yo\.  1140,  tec.  3.  Howfar  a  wife  may  he 
barred  of  her  dower  by  a  aale  under  a  decree  hi  partition,  toe  infra,  p.  365. 
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jhirvWtely,  apart,  from  her  hmhaod,  in  the  mode  ptw- 
seribed  by  the  statute  laws  of  the  several  states.  This 
practice  ia  probably  coeval  with,  the  settlement  of  the 
cotmtry  ;  and  it  has  been  supposed  to  have  taken  its  rise 
hhMassachuaetts,  from  the  ooteroal  act  of  1644.*  The 
wife  must  join  wit*  ber  husband  in  the  deed,  and  there 
must  he  apt  wools  of  grant,  showing  an  intention  on  her 
pert  to  rehnapmh  her  dower.1*  This  is  the  English 
rale  ia  respect  to  a  fiae  ;  sad  the  wife's  dower  is 
"beared  by  a  fine,  either  wholty ,.  or  only  pro  tawto*  *** 
—eneding  to  the  declared:  intent.  It  is  almost  a 
natter,  of  eoune,  in  this  oonatry ,  for  tie  wife  to  unite  witto 
ber  bnsbaad  in  all  deeds  aminiortgagesofmalejidB;  ana 
though  the  formality  «C  her  separate  acknowledgment  is 
generally  required  to  render  her  act  binding,  yet,  by  the 
laws  of  New-York  and  Bhuoia,  if  she  resides  oat  of  the 
state,  the  simple  execution  of  the  deed  by  her  will  be  suf- 
ficient to  bar  her  dower,  as  to  the  lands  in  the  state  so  con- 
veyed, equally  as  if  she  were  a/oae  sole.' 

•IV.   The  manner  of  assigning  dower.  *&1 

To  give  greater  facility  to  the  attainment  of  the 
right  of  dower,  (and  which  Lord  Coke  informs  us  was 
one  of  the  three  principle  favourites  of  the  common 
law,)*1  it  was  provided  by  magna  charta,*  that  the  widow 


«  S  sh*n't  Rep.  351. 

»  Catlin  v.  Win,  9  Ma...  Sep.  316.  Lafkiu  v.  Curtis,  13  ibid.  293. 
Powell  d.  M.  and  B.  Mann.  Company,  3  Mtuon't  Rep.  347.  By  the  Malt. 
Rttcimd  Statute;  of  1835,  the  wife  may  bar  her  dower  by  joining  with  her 
bneband  in  the  conveyance  of  the  eetate,  or  by  hie  joining  with  her  in  a  enb- 
eequent  releaae  of  it.     No  private  examination  aeema  to  be  reqaiajte. 

•  NnB-YmkRtti.tSSialiitr.i,\a\.i„15&,tev.U.  Revietd  Law.  of  Illi- 
awi*.  1833.  In  Georgia  a  conveyance  by  the  hnsband  alone  daring  coverture, 
ban  a  wife'e  right  of  dower,  oicopt  aa  to  lands  whereof  he  became  poaeaamd 
by  hie  marriage  with  her.  Hotchkut,  Code,  etc,  499.  So  a  conveyance  of 
land  by  aale  or  execution  in  the  lifetime  of  the  exeenthra,  bora  the  right  of 
aWer.     Id. 
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should  give  nothing  for  her  dower,  and  that  she  should 
tarry  in  the  chief  house  of  her  husband  for  forty  days, 
(and  which  are  called  the  widow's  quarantine,)  after 
the  death  of  her  husband,  within  which  time  her  dower 
should  he  assigned  her ;  and  that,  in  the  mean  time,  she 
should  have  reasonable  estovers,  or  maintenance,  out  of 
the  estate.  The  provision  that  the  widow  should  pay 
nothing  for  dower,  was  made  with  the  generous  intention 
of  taking  away  the  uncourtly  and  oppressive  claim  of  the 
feudal  lord,  for  a  fine,  upon  allowing  the  widow  to  be 
endowed.  This  declaration  of  magna  charta  is,  proba- 
bly, the  law  in  all  the  United  States.  In  New-York  the 
provision  is  re-enacted,  and  with  the  addition  that  she 
shall  not  be  liable  for  any  rent  during  the  forty  days, 
though  the  allowance  of  maintenance  necessarily  im- 
plied that  she  was  to  live  free  of  rent."  The  widow 
cannot  enter  for  her  dower  until  it  be  assigned  her,  nor 
can  she  alien  it,  so  as  to  enable  the  grantee  to  sue  for  it 
in  his  own  name.  It  is  a  mere  chose  or  right  in  action, 
and  cannot  be  sold  on  execution  at  law,  though  in  New- 
York  it  may  be  reached  by  process  in  chancery  for  the 
benefit  of  creditors.*  She  has  no  estate  in  the  lands  un- 
til assignment ;  and  after  the  expiration  of  her  quaran- 
tine, the  heir  may  put  her  out  of  possession,  and  drive 
her   to  her    suit  for  ber  dower.      She  has  no  right 

to  tarry  in  her  husband's  house  beyond  the  forty 
*62      days ;  and  it  is  not  until  her  dower  "has  been 

duly  assigned,  that  the  widow  acquires  a  vested 
estate  for  life,  which  will  enable  her  to  sustain  her  eject- 


*  New-York  Reviled  Statutei,  let.  I  743,  «c.  I?.  It  »  also  the  lew  in 
Maaaaohneetta,  Reviled  Statutci.oS  1835,  put  2,  tit.  1,  c  60.  In  tbefirat 
met  or  the  legislature  of  the  pre  Tin  co  of  New -York,  under  tho  Duke  of  York, 
in  1683.  it  was  among  other  thing*  declared,  that  the  widow  should  have  her 
dower,  coniiating  of  one-third  part  of  ail  the  land*  of  bar  husband  during 
coverture,  and  that  ibe  might  tarry  in  the  chief  house  of  her  husband,  forty 
dayi  after  hia  death,  wiu^Ui  which  lime  her  dower  waa  to  be  aaajgaed, 

"  New-York  Reviled  Statute;  vol.  ii.  314,  aoc.  3d. 
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ment*  It  was  decided  in  New-Jersey,  that  though  the 
widow  could  not  enter  upon  the  land  until  dower  was 
assigned,  yet,  being  in  possession,  she  could  not  be 
ousted  by  the  owner  of  the  fee  in  ejectment,  unless  her 
dower  was  assigned  her."  This  decision  is  against  the 
decided  weight  of  English  and  American  authority,  bat 
it  was  correctly  decided,  according  to  the  very  reasona- 
ble statute  law  of  New-Jersey,  which  gives  to  the  widow 
the  right  to  hold  and  enjoy  the  mansion  house,  and  the 
messuage  and  plantation  thereto  belonging,  free  of  rent, 
until  dower  be  assigned ;  and  she  has,  therefore,  a  free- 
hold for  life,  unless  sooner  defeated  by  the  act  of  the 
heir.*  There  is  the  same  reasonable  statute  provision 
in  Kentucky,  Indiana,  Illinois,  Alabama,  Mississippi, 
and  Virginia ;  the  rule  in  Connecticut  and  Missouri  is 
the  same,  and  upon  the  death  of  her  husband,  the  widow 
is  by  law  deemed  in  possession  as  a  tenant  in  common 
with  the  heirs,  to  the  extent  of  her  right  of  dower ;  and 
her  right  of  entry  does  not  depend  upon  the  assignment 
of  dower,  which  is  a  mere  severance  of  the  common  es- 
tate.' Though  in  point  of  tenure  she  holds  of  the  lien- 
or reversioner,  yet  the  widow  chums  paramount  to  the 
heir.     Her  estate  is  a  continuation  of  that  of  her  hus- 


•  Lift  MB,  43.  Co.  Litt.  39,  b.  37,  t-  Din  v.  Natl,  9  Can.  $  Payne, 
430.  JaCk*mc.O,Donaghy,7.Mrw.  Rtp.241.  Jack.™  v.  Aipell, 30 Orii. 
411.  Jackm  V.  VanderheydtD,  17  ibid,  167.  Chapman  r.  Armitead,  4 
Mm*/.  383.  Moons  t>.  Gilliam,  S  ibid.  346.  Johnaon  v.  Mane,  3  If.  H.  Rep. 
49.  Sheaffor  p.  O'Neil,  9  Man.  Rep.  13.  Siglar  v.  Van  Riper,10  Wendell, 
414.    M'Cully  «.  Smith,  3  BeiUy'i  S.  C.  Rep.  103. 

»  Den  t>.  Dodd,  1  muted,  3G7. 

•3  Hattted,  129. 

'  Stedman  e.  Fortune,  5  Conn.  Rtp.  463.  Griffith'*  Reg.  lit  Kentucky. 
Taylor  v.  M'Crackin,  5  Blaekf.  Ind.  Rep.  361.  Reviled  Law  of  Illinoii, 
edit.  1833,  and  of  Indiana,  1836,  p.  239.  Alabama  Dig.  258.  1  Reviled 
Cade  of  Virginia,  o.  107,  iec.  1,  3,  p.  403.  Stoke*  t.  M'Alliiter,  9  Miiumri 
Hap.  163.  In  Teunenwe,  by  atatuta,  the  widow  i*  entitled  to  a  rapport  for 
benelf  and  her  family,  for  one  year,  out  of  the  aaseta. 
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band,  end  upon  assignment  she  >»  in  by  relation  from 
her  husband's  death.' 

Id  North  Carolina,  the  law  provides  for  the  widow's 
BBppit  for  one  year,  and  it  is  suggested  that  the  twueof 
her  quarantine  may  be  thereby  enlarged.  But  though 
she  be  aa  occupant,  the  legal  tide  before  the  assignment 
of  dower  is  exclusively  in  the  heirs,  and  they  are  occur- 

pants  also.b 
*«)  "The  assignment  of  dower  may  be  made  in 

pa»byp<m«i,by  the  party  who  hath  the  freehold; 
but.  if  the  dower  be  not  assigned  within  the  ferry  days, 
by  the  heir  or  devisee,  or  other  persona  seised  of  Ae 
lands  subject  to  dower,  the  widow  has-  her  action  at  kvw 
by  writ  of  dower,  *nde  nihil  kabet,  or  by  writ  of  right  ef 
dower  against  the  tenant  of  the  freehold.  The  former 
i»to  be  preferred,  because  the  widow,  in  that  case,  ee- 
eevers  damages  fer  neo-assignmeat  of  her  dower,  which 
the  would  not  in  a  writ  of  right;  and  the  damages  by 
the  statute  of  Merton  were  one-third  of  the  annual  pro- 
fits of  the  estate  from  the  death  of  the  husband.  The. 
writ  lies,  in  every  case,  excepting  only  where  the  widow 
has  received  part  of  her  dower  of  the  same  person  who 
ia  sued,  and  out  of  lands  in  the  same  town.*  The 
writ  of  right  of  dower  is  of  rare  occurrence,  if  not  en- 
tirely unknown  in  this  country ;  and  the  learned  author 
of  the  Treatiie  on  the  Fteadingt  and  Practice  in  Real  Ac- 
tions, says,a  that  he  had  never  known  any  such  action  m 


■  Norwood  r.  Harrow,  3  Battle'*  N.  C.  Rep,  448. 

1  Branson  c.  Yancy,  1  Bad.  $  Dei.  Eq.  Cat.  77.  If  it  ha  the  cbh,  that 
in  North  Carolina,  thu  quarantine  ia  enlarged  for  a  year,  it  is  a  revival  of  the 
ancient  law  of  England  ;  and  this  enlarged  quarantine,  Lord  Coke  says,  wu 
certainly  the  law  of  England  before  the  conquest.  Co.  /.itt.  39,  b.  Ia 
Ohio,  the  widow  ui  to  remain  in  the  mansion  house  of  her  husband,  free  or 
charge,  for  one  year  after  hia  death,  if  her  dower  be  not  sooner  assigned  hex. 
Statute  of  Ohio,  1834. 

•  Co.  LitL  33,  b.    2  het.  962. 

'  P.  307.  The  Mom.  Rented  Statute!,  of  1835,  authorise  the  judge  of 
probate  of  the  county  where  the  landa  lie,  to  assign  dower,  if  the  hmband 
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MaSBStfbdsetts.  On  recovery  at  law,  the  sheriff,  under 
the  writ  of  seisin,  defirera  to  the  demandant  possession 
of  bet  dower  by  metes  and  bounds,  if  die  subject  be 
property  divisible,  and  the  leads  be  beH  u*  severalty.' 
IT  lite  dbwcr  arises  from  rent,  or  other  incorporeal  here- 
ditament, as  commons  or  piscary,  of  which  die  husband 
was  seised  m  fee,  the  third  part  of  the  profits  is  appro- 
priated to  the  widow."  If  die  property  be  not  divisible, 
as  a  mitt,  she  is  dowable  in  a  special  manner,  and  has 
efthef  dne-diinl  of  the  toll,  or  lb*  entire  mill  for  every 
third  month."  The  assignment  of  dower  of  a  mine 
should  bo  by  metes  aod  betjede,  If  practicable ;  and  if 
net,  then  by  a  proportion  of  the  profits,  ot  separ- 
ate attentate  enjoyment  •'of  the  whole  fcr  short  *64 
ptopordonMe  perieds."*  The  widow  may  also 
consent  to  take  her  dower  of  the  undivided  third  part 


Mm  what,  ma  th*  right  b*  not  dilated  by  tin  hal»  by  hie  wwtwtf  to  Maw 

■aniannj  and  if  notes  eaSf-ned,  uoreet  oat  by  His  heir  or other  tenant 
•f  th*  fraeholct,  ahe  ncowin  the  men*  by  writ  of  dower  in  the  courfe  of  cun- 

MMbW- 

*  Lift.  eec  36.  Id  North  Carolina,  Alabama,  and  IHinoia,  the  huobard'e 
■uaco  bones  is  to  be  inclnded  in  the  oDe-tbird,  onlese  manifeetly  nn  joet  to 
the  oJdldren,  to  roelade  th*  whole  raaneion  honee,  uid  office*,  and  ohe  ia  then 
cnly  to  bare  a  reaaonable  portion  thereof.  Her  dower  ia  estimated  by  one 
Unrd  in  rain*,  and  not  merely  in  quantity  of  acre*.  Mo  Daniel  p.  McDaniel, 
2  hnUITiN.  C.  Rtp.  61.  Orifitt,'*  lUgitltr.  Rxviti  Law,  of  Jitottw, 
1833.     Siinei  *.  Cawthom,3  flattie,  501. 

'Cili«.U4,b.  PefJt*M,87.  C\ow'«  SWuUiaf  Ohio,  wil.ii.  1316, 
toe-  14.    Dnneett  *.  Bank  of  the  United  States,  G  OAio  Rep.  76. 

*  Co-  Liu.  39,  a-  Per*™,  mm.  342.  415.  Park  on  LWtr,  119. 953. 
Inthioeaae  of  a  mill,  ur  of  other  tanamant  which  cannot  be  divided  without 
damage,  the  dower,  by  the  Man.  R  tinted  Statute*  at  1835,  ia  to  be  assigned 
out  of  the  not*  and  profita.  The  eaee  of  Stevens  t.  Slovene,  3  Dona't  Ken. 
Erf.  373,  says,  that  where  the  husband  died  eeieed  of  a  ferry,  the  widow 
wee  to  be  endowed  of  one-third  of  the  profita,  or  to  have  tha  nee  of  it  one- 
Hunt  of  the  time  alternately.  The  act  of  New-York,  of  April  98th,  1840, 
eh.  177,  provide*  lor  tha  better  eecurity  of  tbe  inchoate,  contingent,  or 
Tooted  right  of  dawer  in  land*  divided  or  sold  onder  judgment  or  decree  in 

*  StooghtM  *.  Leigh,  1  Taunt.  Rtp.  409. 
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of  the  estate,  without  having  it  set  off  by  metes  and 
bounds.'  Of  lands  held  in  common,  the  wife  has  a 
third  part  of  the  share  of  her  husband  assigned  to  her, 
to  be  held  by  her  in  common  with  the  other  tenants.* 
A  case  may  occur  in  which  there  may  be  two  or  more 
widows  to  be  endowed  out  of  the  same  messuage. 
Lord  Coke  alludes  to  such  a  case,'  and  the  point  was 
proved,  and  learnedly  illustrated,  in  Qeer v.  Hamblvt.* 
If  A.  be  seised,  and  has  a  wife,  and  sells  to  It.  who  has 
a  wife,  and  the  husbands  then  die,  leaving  their,  wives 
surviving,  the  wife  of  B.,  will  be  dowable  of  one-third 
of  two-thirds  in  the  first  instance,  and  of  the  one-third 
of  the  remaining  one-third  on  the  death  of  the  widow 
of  A.,  who,  having  the  elder  tide  in  dower,  is  to  be  first 
satisfied  of  her  dower  out  of  the  whole  farm.*  The 
widow  is  not  obliged  to  accept  of  a  single  room  or 
chamber  in  the  capital  messuage ;  and  unless  she  con- 


■  5  flos.  d>  i*«U.  33.  In  Woo*  ..  Clate,  V.  Ch..  in  3  JV.  Y.  Legal  OUtr- 
«tr,  407,  it  was  declared,  thst  a  widow  havinga  right  of  dower  inland,  ianot 
•  tenant  in  common  with  the  owner  in  fee,  su  aa  to  be  made  a  party  to  ■ 
■nit  in  partition. 

*  LitL  see.  44.    Co.  LiU.  39,  b. 

■  Co.  Liu.  31,  a- 

*  Decided  in  the  Supreme  Court  of  New-Hampshire,  in  1806.  1  Orttn- 
leaf,  54,  note. 

*  Judge  Reeve  puti  the  following  case  for  illustration.  If  A.  sella  to  B., 
and  B.  to  C,  and  C.  to  D-,  and  D.  to  E.,  and  the  husbands  all  die,  leaving 
tbeir  respective  wives  living  ;  the  widow  of  A.  is  entitled  to  be  endowed  of 
one-third  of  the  estate ;  the  widow  of  B.  is  entitled  to  be  endowed  of  one- 
third  of  what  remains,  after  deducting  the  dower  of  the  first  wife ;  the 
widow  of  C.  of  one  third  of  what  remsine,  after  deducting  the  dower  of  the 
wives  of  A.  and  B. ;  and  so  on  to  the  wife  of  D.  And  if  we  suppose  the  es- 
tate to  consist  of  nine  acres;  the  wife  of  A.  would  be  endowed  of  thiee  acres; 
the  wife  of  B.  of  two  acres;  the  wife  of  C.  of  one  acre  and  a  third;  and  the 
wife  of  D.  ef  one-third  of  the  remaining  two  acres  and  two-thirds.  Rtevet" 
Domestic  Relation*,  58.  So,  if  lands  descend  to  B-,  charged  with  the  right 
of  dower  of  bis  mother,  and  it  is  decreed  to  her,  and  B.  dies  in  her  lifetime, 
hie  widow  is  only  entitled  to  dower  in  two-thirds  of  the  premises,  because  he 
died  seised  of  no  greater  part  Reynolds  v.  Reynolds,  5  Paigt,  161.  Saf- 
ford  v.  Saftord,  7  Paige,  959.  Had  B.  survived  his  mother,  the  case  wosld 
have  been  different. 
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seats  to  it,  and  there  be  no  other  equivalent  lands,  a 
rent  must  be  assigned  to  her,  issuing  out  of  the  mansion 
house." 

•If"  the  husband  dies  seised,  the  heirs  may  as-  *6'6 
sign  when  they  please ;  but  if  they  delay  it,  and 
improve  the  land,  and  render  it  more  valuable  by 
cultivation  or  buildings,  the  widow  will  be  entitled  to 
her  dower  according  to  the  value  of  the  land,  exclusive 
of  the  emblements,  at  the  time  of  the  assignment;  and 
the  heir  is  to  be  presumed  to  have  made  the  improve- 
ments with  a  knowledge  of  his  rights  and  obligations.** 
But  the  widow  is  not  entitled  to  damages  for  the  de- 
tention of  the  dower,  unless  the  husband  died  seised.^ 
The  statute  of  Merton,  20  Hen.  HI.,  gave  damages  in 
that  case,  equal  to  the  value  of  the  dower  from  the  timer 
of  the  husband's  death ;  but  the  construction  is,  that  the 
damages  are  computed  only  from  the  time  of  making 
the  demand  of  the  heir.11  The  provision  in  the  statute 
of  Merton  was  adopted  in  New-York  in  1787,  and  con- 
tinued in  the  Revised  Statutes  of  1830 ;  and  it  was 
adopted  in  Massachusetts  in  1783, 1816,  and  1835 ;  and 
the  damages  in  the  case  of  detention  of  dower  rest  pro- 
bably on  similar  grounds  in  most  of  the  United  States." 
In  cases  of  alienation  by  the  husband,  the  general  rule 
is,  that  the  widow  takes  her  dower  according  to  the 
value  of  the  land  at  the  time  of  the  alienation,  and  not 
according  to  its  subsequent  increased  or  improved  value. 

•  Perkins,  ate.  406.     Whaler  o.  Story,  3  HilVa  R.  543. 

•  Co.  LM.  32,  a.     Horg.  note  192,  ibid.     6  John:  Ch.  Rtp.  260. 

■  C».  Litt.  32,  b. 

•  Ibid. 

■  In  South  Carolina  and  Ohio,  no  damagea  are  allowed  on  a  judgment  in 
dowar;  and  the  rulo  prescribedin  the  statute  of  Merton  is  not  adopted  or  fol- 
lowed, Heyward  v.  Cuthbert,  1  M'CoriCs  Rtp.  366.  Bank  U.  States  t>. 
Dnoeetb,  10  Ohio  Rtp.  IS.  On  the  assessment  of  the  value  of  the  widow's 
dower,  interoat  is  allowed  in  caaaa  where  the  husband  aliened  during  cover- 
ture, and  none  when  he  died  seised.  Wright  e.  Jennings,  1  Bailey's  S.  C~ 
Rtp.  271.     M'Cre.ry  v.  Cloud,  3  ibid.  343. 
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This  was  the  ancient  and  aetlied  rule  of  the  common 
law  ,■*  and  the  reason  of  the  rule  is  aaid  to  be,  that  the 
heir  was  not  bound  to  warrant,  except  according  to  the 
value  of  the  land  as  it  was  at  the  lime  of  the  feoffment ; 
and  if  the  wife  were  to  recover  according  to  the  im- 
proved value,  subsequent  to  the  alienation,  she  would 
recover  wore  against  .the  feoffee  than  he  would 
66"  recover  in  'value  against  the  heir."  The  reason 
assigned  in  the  old  books  for  the  rale  has  been 
ably  criticized  and  questioned  in  this  country ;  but  the 
rule  itself  is  founded  in  justice  and  sound  policy ;  and 
whether  the  land  be  unproved  in  value,  or  be  unpaired 
by  acts  of  the  party  subsequently,  the  endowment,  in 
every  event  of  that  kind,  is  to  be  according  to  the  vatee 
at  the  -time  of  the  alienation,  in  case  the  husband  sold  in 
bis  lifetime,  and  according  to  the  value  at  the  time  of 
the  assignment,  if  the  land  descended  to  the  heir. 

This  is  the  doctrine  in  the  American  cases,  and  they 
are  in  conformity  with  the  general  principles  of  the  Eng- 
lish law,  as  to  the  time  from  which  the  value  of  the 
dower  is  to  be  computed,  both  as  it  respects  the  alienee 
of  the.  husband,  and  the  heir.'  If  the  husband  continues 
in  possession  after  he  has  mortgaged  the  land,  and 
■rakes  improvements,  the  wife  will  have  the  benefit  of 
them,  in  computing  the  value  of  her  dower,  though  the 
equity  of  redemption  should  afterwards  be  barred  or  re- 


'  File.  Abr.  tit.  Voucher,  388,  and  tit  Dower,  193,  citea  IT  Hen.  HI. 
Perkint,  sec.  328. 

»  Sir  Matthew  Hale.'*  MSS.  cited  in  Harg.  n.  193,  to  Co.  Litt.  lib.  1. 

•  Humphrey  B.  Phinney,  2  Johns.  Rep.484.  Catlin  «.  Ware, 9  Mom.  Rep. 
318.  Powell  c.  M.  &  B.  Man.  Co.,  3  Macon'*  Rep.  347.  Thompnon  >. 
Morrow,  S  Serg.  £  Rawie,  389.  Hale  r>.  James,  G  Johns.  Ch.  Rip.  358. 
Ruwell  r.  Gee,  2  Count.  Sep.  S.  C.  354.  2  N.  H.  Rev.  58.  Wilaon  *.  Oat- 
man,  S  Black/.  lad.  Rep.  333.  Tod  n.  Baylor,  4  Leigh,  496.  Mahouey  «. 
Young,  3  Dana's  Ken.  Rep.  586.  Wall  „.  Hill,  7  ibid.  175.  Woodbridge 
«.  Wilkins,  3  Howard' i  Mitt.  Rep.  360. 
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leased  ;  far  the  foreclosure  or  release  u  te  be  -deemed 
the  period  of  alienation-* 

As  the  title  is  .dower  is  consummate  by  tie  husbaud'-fi 
dealn,  when  the  wtfe  i«  endowed  she  is  in  from  the  death 
■of  her  husband  4  and,  inke  any  other  tenant  of  the  free- 
hold,  she  takes,  upon  a  recovery,  whatever  is  then  an- 
nened  te  the  freehold,  whether  k  he  so  by  folly,  by  mis- 
take, or  otherwise.  The  heir's  possession  is  avoided, 
as  not  being  rightly  acquired,  as  to  the  widow's  thisd 
part ,  and  the  role  that  subjects  the  improvements,  as 
well  as  the  land  in  the  possession  of  the  heir,  to  the 
■claim  of  dower,  seems  a  natural  result  of  the  general 
principles  of  the  common  law,  which  gave  the 
■•improvements  to  the  owner  of  the  soil.1*  But  "67 
an  important  distinction  Is  taken  on  this  subject, 
and  it  has  been  made  a  question,  whether  the  widow  be 
entitled  to  the  advantage  of  the  increased  value  of  the 
land,  arising  from  extrinsic  or  collateral  circumstances, 
unconnected  with  the  direct  improvements  of  the  alienee 
by  his  particular  laboar  and  expenditures ;  such  as  the 
enhanced  value,  arising  from  the  increasing  prosperity 
■of  the  country,  or  the  erection  of  valuable  establishments 
ia  the  netghhotbasd.  The  allowance  would  seem  to  be 
reasonable  and  just,  inasmuch,  as  die  widow  takes  the 
risk  of  deterioration  of  the  estate,  arising  from  public 
misfortunes,  or  the  acts  of  the  party.  If  the  land,  in  the 
intermediate  period,  has  risen  in  value,  she  ought  to  re- 
ceive the  benefit;  if  it  has  depreciated,  she  sustains 
the  loss.  Ch.  J.  Parsons,  in  Gore  v.  Brazier,*  was  in- 
clined to  the  opinion,  that  the  widow  ought  to  be  allowed 
for  the  increased  value  arising  from  extrinsic  causes ; 
and  the  Supreme  Court  of  Pennsylvania,  in  an  elaborate 


•««!»..  JtmB.,*jr«ins.  (M.  fej».  £>m     Pnwell  o.  M.  A:  B.  Man.  Co.,  3 
JSMMT*  &¥.*■*- 

»  Story,  J.,  3  Moms'*  Rip.  US. 
■8  tUn.Rtp.MH. 
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judgment,  delivered  by  the  Chief  Justice,  in  Tkomp$o» 
v.  Morrow,*  decided,  that  the  widow  was  to  take  no  ad- 
vantage of  any  increased  rise  in  value,  by  reason  of  im- 
provements of  any  kind  made  by  the  purchaser ;  but, 
throwing  those  out  of  the  estimate,  she  was  to  be  en- 
dowed according  to  the  value  at  the  tune  of  the  assign- 
ment. This  doctrine  is  declared,  by  Mr.  Justice  Story  ,b 
to  stand  upon  solid  principles,  and  the  general  analogies 
of  the  law,  and  he  adopts  it.  The  distinction  is  sup- 
posed not  to  have  been  within  the  purview  of  the  ancient 
authorities. 

In  New-York,  the  very  point  arose,  and  was  discussed, 
in  Dorchester  v.  Coventry,'-  and  the  court  adhered  to  the 
general  rule,  without  giving  it  any  such  qualification ; 
and  they  confined  the  widow  to  her  dower,  com- 
•68  puted  according  •to  the  value  of  the  land  at  the 
time  of  the  alienation,  though  it  had  risen  greatly 
in  value  afterwards,  exclusive  of  buildings  erected  by 
the  alienee.  The  same  doctrine  was  followed  in  Shaw 
v.  White,*  and  the  language  of  the  statute  to  which  these 
decisions  alluded"  was,  that  the  dower  of  any  hinds 
sold  by  the  husband  should  be  "  according  to  the  value 
of  the  lands,  exclusive  of  the  improvements  made  since 
the  sale."     That  statute  required,  in  case  of  improve- 


•  5  Serg.  4>  Ramie,  989.    Shim  e.  Shirt*,  5  Watu,  955,  8.  P. 
"  3  Maton'i  Rep.  375. 

•  11  John:  Rep.  510. 

'  13  JuAn*.  Rep.  179.  Walker  r.  Schayler,  10  Wendell,  480,  S.P.  8e> 
in  Tod  o.  Baylor,  4  Leigk'i  Rep.  498,  the  Conrt  of  Appeal!  of  Virginia  held, 
that  in  equity  as  well  as  at  law,  the  widow  wan  to  take  for  dower  tho  land* 
according  to  the  value  at  the  time  of  alienation  and  not  at  the  time  of  the 
aasgement  of  dower;  and  that  she  waa  not  entitled  to  any  advantage  from 
enhancement  of  the  value  by  improvements  mode  by  the  alienee,  or  from 
general  riie  in  ralne,  or  from  any  mom  whatever.  On  the  other  hand,  the 
Supreme  Conrt  of  Ohio,  in  the  caao  of  Dunaett  v.  Bank  of  United  Bute*,  6 
OAio  Rep.  76,  followi  the  doctrine  laid  down  in  Thompson  v.  Morrow,  and 
Gore  o.  Braxiet,  and  by  Mr.  Juatice  Story,  in  3  Jfaaon,  375. 

•  Lum  o/  JVtte-Yori,  mm.  93,  a  168. 
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ments  made  by  the  heir,  or  other  proprietor,  upon  lands 
previously  wild  and  unproductive,  that  the  allotment  of 
dower  be  so  made,  as  to  give  those  improvements  to  the  , 
heir  or  owner.  The  construction  of  the  statute,  as  to 
this  question,  did  not  arise,  and  was  not  given,  in  Hum- 
phrey v.  Pkinneyf'  and  it  may  be  doubted  whether  the 
statute  has  not  received  too  strict  a  construction  in  the 
subsequent  cases.  The  better,  and  the  more  reasonable 
American  doctrine  upon  this  subject,  I  apprehend  to  be, 
that  the  improved  value  of  the  land,  from  which  the 
widow  is  to  be  excluded,  in  the  assignment  of  her  dower, 
as  against  a  purchaser  from  her  husband,  is  that  which 
has  arisen  from  the  actual  labour  and  money  of  the 
owner,  and  not  from  that  which  has  arisen  from  extrin- 
sic or  general  causes.0  The  New-  York  Revised 
Statute*,"  have  "declared,  that  if  the  husband  diet  "69 
tewed,  the  widow  shall  recover  damages  for  with- 
holding her  dower ;  and  the  damages  shall  be  one-third 
of  the  annual  value  of  the  mesne  profits  of  the  lands  in 
which  she  shall  recover  dower,  to  be  estimated  from  the 
time  of  the  husband's  death,  in  the  suit  against  the  heirs, 
and  from  the  time  of  the  demand  of  her  dower,  in  the 


'3Jelaa.iUp.4Si. 

*  See  supra,  p.  EG,  G7,  and  the  cane*  there  referred  to,  and  Taylor  f.  Brad- 
rick,  1  Dmam'*  Ktn.  Rep.  348.  Essay  on  Dower,  in  the  American.  Jurist, 
No-36,  for  January,  1838,  p.  327.  In  the  cus  of  rowell  o.  M.  5c  B.  Mm 
Co.,  3  Bomn'*  Rep.  373,  it  wu  snggeated,  that  in  Hale  *.  James,  6  Jahw 
Ck.  Rep.  258,  the  Chancellor  adhered  to  the  rule,  that  the  Talue  of  the  land 
at  the  lime  of  alienation  irai  to  be  taken  and  acted  upon  aa  a  clear  rub  of 
the  common  law;  and  that  the  common  law  authorities  do  cot  warrant  any 
•neb  doctrine.  I  era  rather  of  the  opinion  that  they  do  warrant  the  doctrine, 
10  the  extent  the  Chancellor  meant  to  go,  via. :  that  the  widow  nl  UOt  to 
be  benefitted  by  improvements  made  by  the  alienee.  That  poution  doea 
■oteeeni  to  be  denied,  and  in  Hale  t>.  James,  aa  well  aa  in  Humphrey  o. 
Pbinney,  nothing  elae  waa  decided,  for  nothing  elae  was  before  the  court  In 
the  former  caae,  the  Chancellor  did  not  mean  to  give  any  opinion  on  the  dis- 
tinction between  the  increased  value,  arising  from  the  acta  of  the  purchaser 
and  from  collateral  causes;  and  so  heespreealy  declared 

•  Vol.  i.  742,  sec.  19,20,  21,22,33. 

Vot-  TV.  6 
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suit  against  the  alienee  of  the  heir,  or  other  persons,  and 
not  to  exceed  six  years  in  the  whole.  No  damages  are 
to  be  estimated  for  the  use  of  any  permanent  improve- 
ments made  after  the  death  of  the  husband.  A  more 
necessary  provision  respecting  damages,  as  against  the 
alienee  of  the  husband,  (for  on  that  point  there  is  a  dif- 
ference between  the  decisions  in  this  country,)  is  alto- 
gether omitted* 

When  the  certainty  of  the  estate  belonging  to  the 
widow  as  dower,  is  ascertained  by  assignment,  the  es- 
tate does  not  pass  by  assignment,  but  the  seisin  of  the 
heir  is  defeated  ab  initio,  and  the  dowress  is  in,  in  in- 
tendment of  law,  of  the  seisin  of  her  husband ;  and  this 
is  the  reason  that  neither  livery  nor  writing  is  essential 
to  the  validity  of  an  assignment  in  pais?  Every  assign- 
ment of  dower  by  the  heir,  or  by  the  sheriff,  on  a  re- 
covery against  the  heir,  implies  a  warranty,  so  far,  that 
the  widow,  on  being  evicted  by  title  paramount,  may 
recover  in  value  a  third  part  of  the  two  remaining  third 
parts  of  the  land  whereof  she  was  dowable.'  In  Beding- 
fiehTs  case,b  it  was  held,  that  the  widow,  in  such  a  case, 


•  Id  Tod  D.  Baylor,  4  Leigh's  Rtp.  4D8,  it  was  held,  that  the  widow  was 
not  entitled  to  an  account  of  profile,  as  against  an  alienee  ot  tha  husband, 
except  from  the  dale  of  the  subpoena.  In  Maryland,  alto,  the  widow  re- 
cover! damages  against  the  alienee  or  hot  husband,  only  from  the  time  of 
the  demand  and  refusal  lo  assign.  Sleiger's  Adin.  D.  Hillra,  5  Gill  $  Join- 
am,  131.     Id  Woodruff  v.  Brown,  4  Harrison.' a  N.  J.  Rep.  246,  it  was  held 

(bet  foal  tempi  prist  might  be  pleaded  by  the  heir  in  an  action  of  dower,  but 
that  the  plea  was  peiwnal  and  peculiar  to  him,  and  could  not  be  pleaded  by 
bia alienee  or  feoffee.  They  must  answer  in  damages  frum  Uie death  of  tha 
hnebnnd  dying  seised,  a:id  seek  their  indemnity  upon  Ihcir  covenants  against 

■>  Co.  Lift.  35,  a, 

•  Parkini,  sac.  419.  Co.  Lilt.  384,  h.  The  widow's  remedy  on  eviction 
by  paramount  title  of  landa  aligned  to  her  for  dower,  is  by  a  new  assignment 
Of  dowar,  aud  ehe  cmiuot  sustain  an  action  upon  the  covenant  of  warranty  to 
bar  husband,  boCauae  aha  does  not  hold  the  wholo  estate.  The  rig„t  of  ac- 
tion is  in  the  heirs.    St.  Clair  r.  William*,  7  Ohio  Rtp.  put  2, 1 10. 

•  9  Co.  176. 
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was  to  be  endowed  anew  of  otber  lands  descended  to 
the  heir ;  but  where  the  assignment  was  by  the  alienee 
of  the  husband,  and  she  was  impleaded,  she  was  not  to 
vouch  the  alienee  to  be  newly  endowed,  because  of  the 
greater  privity  in  the  one  case  than  in  the  other.  It  is 
likewise  provided  by  the  new  statute  law  of  New-York," 
that  upon  the  acceptance  of  an  assignment  of 
dower  by  the  heir,  #in  satisfaction  of  the  widow's  "70 
claim  upon  all  the  lands  of  her  husband,  it  may 
be  pleaded  in  bar  of  any  future  claim  on  her  part  for 
dower,  even  by  the  grantee  of  the  husband. 

In  the  English  law,  the  wife's  remedy  by  action  for 
her  dower,  is  not  within  the  ordinary  statutes  of  limita- 
tion, for  the  widow  has  no  seisin ;  but  a  fine  levied  by 
the  husband,  or  his  alienee  or  heir,  will  bar  her  by  force 
of  the  statute  of  non-claims,  unless  she  brings  her  action 
within  five  years  after  her  title  accrues,  and  her  disa- 
bilities, if  any,  removed."  In  South  Carolina,  it  was 
held  in  Ramsay  v.  Dozter  f*  and  again  in  Boyle  v. 
Rowand,d  that  time  was  a  bar  to  dower,  as  well  as  to 
other  claims.  But  in  the  English  law  there  is  no  bar ; 
and  in  New-Hampshire,  Massachusetts  and  Georgia,  it 
has  been  adjudged,  that  the  writ  of  dower  was  not 
within  the  statute  of  limitations.'  As  to  the  account 
against  the  heir  for  the  mesne  profits,  the  widow  is  en- 
titled to  the  same  from  the  time  her  tide  accrues ;  and 


•  New-York  Revised  Statute*,  rol.  i.  793,  ■».  S3. 

»  Davenport  o.  Wright,  By.  224,  «.    Sheppard1*  Tenet,  by  Preetoa,  to]  ■ 
i.S8.  32.     Parkan  Dower,  311. 

•  1  Trtd.  Genet  Rep.  S.  C.  119. 

'  3  De**.  Ch.  Sep.  555.     The  dowrese  in  South  Carolina  ii  how  barred 
by  a  statute  of  limitations  after  twenty  yen™.     Wi]«oa  u.  McLenagtiin,  I 


•  Barnard  v.  Edwards,  1  If.  H.  Cat.  107.  Porker  n  Obear,  7  Mttealf  Rep. 
St.  Wakeman  r.  Roaehe,  Dudley1*  Rep.  123.  In  Maryland,  in  the  case  of 
Welle  a.  Beall,  2  QUI  $  Jokraan,  468,  Chancellor  Bland  held,  that  the  Els- 
late  of  limitation)  was  no  bar  in  equity  to  the  claim  of  dower,  or  the  rent 
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anleas  aume  specisJ  cause  be  shown,  ooorta  of  equity 
carry  the  account  back  to  the  death  of  the  haabaod.* 
The  Nea-York  Rented  Statute?  have  given  a  precise 
period  of  limitation,  and  require  dower  to  be  demanded 
within  twenty  years  from  the  time  of  the  death  of  the 
husband,  or  from  the  termination  of  the  disabilities 
therein  mentioned,  one  of  which  is  imprisonment  am  a 
criminal  charge  or  conviction' 


•  Olivet  e,  Riohardson ,  9  Vet.  999.  Bee  also,  Swaine  ».  Ferine,  5  Joins. 
Ch.R>p.4B!L 

b  Vol.  i.  748,  eee.  IB. 

*  In  N^w-Jeisey,  an  actio*  of  dower  is  barred  bj  tin  rtstute  of  limta- 
liana  after  twenty  yean.  Berrien  a.  Counnver,  1  flfiriani'i  Rep.  107,  and 
in  Ohio,  after  twenty-one  yean.  Tutllo  ..  Willson,  10  Ohio  Rep.  94,  If 
dower  be  not  assigned  to  toe  widow  during  her  life,  the  right  hi  extinct  I 
know  of  no  proceedings,  aaid  Lord  Wynford,  by  which  the  fruita  of  dowar 
emdd  be  recovered  for  bar  repieeentetivee.  1  Snapp'e  Rep.  *s  Appemit,  99a. 
In  Hie  report  of  the  English  real  property  commissioners,  in  1839,  it  waa 
proponed,  that  no  suit  for  dower  should  be  brought,  nnleaa  within  twenty 
yean  next  after  the  death  of  the  huaband  ;  and  that  an  acoaont  of  the  rente 
and  profits  of  the  dowable  land  ahoald  be  limited  to  six  yean  next  before  the 
commencement  of  the  suit  This  rale  wai  adopted  by  the  aUtuta  of  3  and 
4  William  IV.,  o.  37  ;  and  it  at  the  rule  precisely  in  the  If  no-York  Rnited 
StattUn,  (aee  ntpra)  ;  and  in  toL  ii.  303.  339.343, the  writ  of  dower,  aa  well 
aa  other  teal  autism,  ia  •bollsbed,  and  the  action  of  ejectment  aubatitnted  and 
retained,  altar  dismissing  all  the  fictitious  parta  of  it.  The  common  law 
remedy,  by  writ  of  nuisance  ia  retained,  and  simplified ;  and  that  writ,  with 
»m>  parte  of  the  action  of  watte,  are  the  only  specimens  of  any  of  the 
real  action*,  known  to  tho  oommon  law,  which  are  retained  in  New-York. 
A  writ  of  naiaanee  waa  prosecuted  to  trial  in  New  York,  iu  1843,  in  the 
case  of  Kinti  «.  McNoal,  1  Denio,  438,  bot  this  antiquated  proceeding  waa 
not  encouraged,  and  the  court  held  the  parti,  a  to  strict  practice.  The  real 
actiona  are  still  retained  in  eereral  of  the  United  State*.  In  Pennsylvania, 
the  ancient  real  actiona  have  been  hitherto  retained  aa  part  of  their  remedal 
law,  though  the  writ  of  right  it  not  known  to  have  been  actually  brought, 
and  tbe  aaxixe  of  noieance  ia  reluctantly  retained  aa  an  eiialing  remedy. 
(Btaekemidge'i  Miscellanies,  438.  Baraet  a.  Ihrie,  IT  Serg.  d-  Raale,  174. 
1  RateU,  44,  S.  C.  Report  of  the  Commissioner*  en  tie  Civil  Cede  of 
Pemtylp»«ia,  in  January,  1835,  p.  58,  59.  Tbe  commissioners  recom- 
mended the  substitution  of  the  writ  of  nuisance  for  the  assise  of  nnieaaee, 
as  more  simple,  eaay,  and  effectual.)  The  writ  of  right,  and  possessory  real 
actiona,  are  nil  I  In  ■*»  in  Maine,  New- Hampshire,  Virginia,  and  Kentucky, 
and  they  were  in  Virginia  placed  under  statutory  limitations,  M  late  M  De- 
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•Dower  may  be   recovered   by   bill  in   equity,  as 
well  as  by  action  at  law.     Tbe  jurisdiction  of  chan- 


oeinber,  1830.  Rabinttm  an  the  Practice  in  the  Ctmrttof  Law  and  Equity, 
in  Virginia,  vol.  i.  464.  The  writ  or  right  in  retained  and  regulated  by  the 
■nrrifrial  Lav  •/  Michigan,  of  February  36th,  1631,  and  the  writ  or  da- 
■ewist  Ja  Indiana.  Recited  Statute*  of  Indiana,  1838.  The  action  of 
ejectment  with  iu  harmless,  and  u  metier  of  history,  carious  and  amusing 
English  fictions,  m  retained  in  New -Jersey,  Delaware,  Ohio,  Indiana,  Illinois, 
Maryland,  North  Carolina,  Virginia,  Kentncky,  Mississippi,  Tennessee,  and 
pahaae  in  some  other  states-  In  Pennsylvania,  South  CaTolina,  Misauuii, 
aad  New- York,  the  fiotitiese  pert  of  the  action  is  abolished  by  statute.  Ib 
Alabama  the  action  of  trespass  ie  need  to  try  title  to  land*.  In  Tennessee  a 
writ  issues  aod  is  serred  by  the  sheriff"  on  the  tenant  along  with  tbe  declara- 
tion ia  ejectment.  Thie  It  by  the  etatgte  of  1801.  la  Pennsylvania,  the 
im  issue  of  tbe  civil  osde  eoggeeted  that  the  nation  of  ejectment  might  well 
be  expanded,  modified,  and  applied  a*  a  substitute  for  tbe  principal  part  of 
tbe  — aiewt  reel  action*,  and  they  prepared  a  bill  for  that  purpose.  By  the 
bill  it  might  be  brought  open  the  right  of  possession  of  real  estate  of  a  cor- 
poreal nature,  and  upon  the  right  of  property  in  incorporeal  hereditament  ; 
and  upon  the  right  of  property  in  any  remainder  or  reversion  in  real  estate 
against  any  other  peraon  claiming  the  name  remainder  or  reversion,  and  by 
any  peraon  in  pasmwm  of  real  estate  to  determine  advene  claims  thereto. 
Psaaension  of  land  might  also  be  recovered  in  the  action  of  trespass  guars 
tlsuis  /"fit  In  Massachusetts,  the  writ  of  right,  and  the  possessory  real 
actione,  wcrald  appear  to  be  in  active  and  familiar  use,  in  all  their  varied 
forma  and  technical  distinctions,  alter  having  become  simplified,  end  ren- 
dered free  from  every  troublesome  encumbrance  that  perplexed  the  ancient 
peaces*  aad  pleadings.  Bee  Professor  Steam' t  and  Judge  Jacktan'e  Trea- 
rissson  the  PUatling*  end  Practice  in  Rial  Action*  in  Meestiekutettt, 
aaseiin,  and  2  Metcalft  Rep.  32. 163.  So  late  ai  1PS4,  we  perceive  a  de- 
cision in  New-Hampshire,  in  the  action  of  formedon  in  remainder,  in  the 
ease  of  Frost  r.  Cloutman,  (7  Neic-Hampihire  Rep.  1,)  and  to  which  the 
fcfsnce  wee  a  anmm  recovery,  levied  there  in  1819,  in  bar  of  an  estate 
tag.  The  law  of  common  recoveries  was  familiarly  and  learnedly  discussed. 
laind  it  is  a  singular  fact,  a  sort  of  anomaly  iu  the  history  of  jurisprudence, 
that  the  curions  inventions,  and  subtle,  profound,  bnt  solid  distinctions,  which 
guarded  and  cherished  the  rights  and  remedies  attached  to  real  property  in 
the  foudal  ages,  should  have  been  transported,  and  should  for  so  long  a  time 
have  remained  rooted  in  anils  that  never  felt  the  fabric  of  the  feudal  system  ; 
whilst,  on  tbe  other  band,  tbe  English  parliamentary  commissioners,  in  their 
report,  proposed,  and  parliament  executed,  a  sweeping  abolition  of  the  whole 
sarrnidable  catalogue  of  write  of  right,  write  of  entry,  writs  of  assize,  and  all  the 
ether  write  in  real  actions,  with  the  single  exception  of  writs  of  dower,  and 
shots  impediL  This  we  should  hardly  have  expected,  in  a  stable  and  proud 
monarchy,  heretofore  acting  upon  the  great  text  authority  of  Lord  Bacon, 
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eery  over  the  claim  of  dower,  has  been  thoroughly 
examined,  clearly  asserted,  and  definitively  established. 
It  is  a  jurisdiction  concurrent  with  that  law ;  and  when 
the  legal  title  to  dower  is  in  controversy,  it  must  be 
settled  at  law ;  but  if  that  be  admitted  or  settled,  full  and 

effectual  relief  can  be  granted  to  the  widow  in 
•72       equity,  both  as  to  the  assignment  of  "dower  and 

the  damages.  The  equity  jurisdiction  was  so 
well  established,  and  in  such  exercise  in  England,  that 
Lord  Loughborough  said  that  writs  of  dower  had  almost 
gone  out  of  practice."  The  equity  jurisdiction*has  been 
equally  entertained  in  this  country ,h  though  the  writ  of 
dower  trade  nihil  habet,  is  the  remedy  by  suit  most  in 
practice.    The  claim  of  dower  is  considered,  in  New- 


thai  ■'  it  were  good  if  men,  In  their  innovation!,  would  follow  the  example  of 
time  iuelf,  which,  indeed,  innovateth  greatly,  bat  quietly,  sod  bj  degree* 
scarce  to  be  perceived." 

By  the  etatute  or  3  and  4  William  IV.,  c.  37,  all  real  and  mixed  action*, 
except  the  writ  of  right  of  dower,  and  the  writ  of  dower  wide  nikii  ktbel, 
fare  imptdit,  and  ejectment  were  abolished.  So,  the  legislature  or  Massa- 
chusetts,  npoo  the  recommendation  of  the  commiaaiouen  appointed  to  revise 
their  lawe,  bare  at  length  yielded  to  'he  current  of  events,  the  force  of  ex- 
ample!, and  the  innovating  ipirit  of  the  age,  which  is  sweeping  rapidly  before 
it,  in  England  and  in  thia  country,  all  vealigee  of  the  ancient  jurisprudence. 
They  hare  abolished  all  write  of  right  and  of  fornndon,  and  all  write  of 
entry,  except  the  writ  of  entry  upon  disseisin,  and  which  ia  regnlnted  and 
reduced  to  it*  simplest  form.  This  laat  writ  wax  deemed  by  the  commis- 
sioners more  simple  and  convenient,  and  much  more  effectual  than  the  eject- 
ment, became  a  final  judgment  in  a  writ  of  entry  ia  a  bar  to  another  action 
of  the  same  kind.  The  old  common  law  remedies  for  private  nnieancee  an 
alto  abolished,  and  the  substituted  remedies  are  the  action  on  the  case,  aad 
an  enlarged  equity  jurisdiction  given  to  the  Supreme  Judicial  Court,  Jfeee. 
Reviled  Statute:  1835,  part  3,  tit.  3,  c  101. 106. 

•  Goodenough  r.  Goodenough,  Dicktiu,  795.  Curtis  o.  Curtb),  9  Bra.  690. 
Mundy  v.  Mundy,  4  ibid.  295.     2  Vei.jun.  133,  S.  C. 

*  Swaine  o.  Ferine,  5  Join*.  Ch.  Rep.  489.  Greene  t>.  Greene,  1  Ham- 
ewnef*  Btp.  535.  Dr.  Tucker,  note  to  9  Black:  Com.  135,  n.  19.  Chaet'e 
Staiutttaf  Ohio,  vol.  ii.  1316.  Grayeonu.  Moncure,  1  Leigh,  449.  Kendall 
o.  Honey,  5  Monroe,  984.  Stevens  e.  Smith,  4  J.  J.  Matth't  Rep.  64. 
Badgeley  t>.  Brace,  4  Paige,  98.  London  o.  London,  1  Humpht et/'e  Ten. 
Rep.  1. 19. 
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Jersey,  which  has  a  distinct  and  well-organized  equity 
system,  as  emphatically,  if  not  exclusively,  within  the 
cognizance  of  the  common  law  courts.* 

In  addition  to  the  legal  remedies  at  law  and  in  equity, 
the  surrogates,  in  New-York,  and  courts  in  other  states 
are  empowered  and  directed,  upon  the  application 
either  of  the  widow,  or  of  the  heirs  or  owners,  to  appoint 
three  freeholders  to  set  off  by  admeasurement  the 
widow's  dower. b  This  convenient  and  summary  mode 
of  assignment  of  dower,  under  the  direction  of  the  courts 
of  probates,  or  upon  petition  to  other  competent  juris- 
dictions, in  the  Beveral  states,  has,  probably,  in  a  great 
degree,  superseded  the  common  law  remedy  by  action. 
When  a  widow  is  legally  seised  of  her  freehold  estate, 
as  dowrcss,  she  may  bequeath  the  crop  in  the  ground  of 
the  land  holden  by  her  in  dower/ 

Having  finished  a  review  of  the  several  estates  of 
freehold  not  of  inheritance,  we  proceed  to  take  notice  of 
the  principal  incidents  which  attend  them,  and  which 
are  necessary  for  their  safe  and  convenient  enjoyment, 
and  for  the  better  protection  of  the  inheritance. 

•(1.)  Every  tenant  for  life  is  entitled,  of  com-  *7S 
inon  right,  to  take  reasonable  ettovert,  that  is, 


■  Harmon  n.Eldridge,3  Haltttd.Wl,  402. 

»  Ntts-York  RenUrd  Statuto,  vol,  ii. 48ft— 499.  Coatwti.  Cheever,  1 
CsaMas.460.     Hotchiitt  Code  of  Statute  Late  of  Gem-gin,  433. 

•  Pentins.sec  531.  Dy.  316,  pi.  9.  The  statute  of  Merlon,  20  Hen.  Hi., 
had  thia  provision  ;  and  it  lioi  been  frequently  re-cnnctcd  in  New- York,  and 
■  now  included  in  the  near  revision  or  the  itatate  laws.  IteiB-  York  Reeissa 
Sututu,  ml.  i.  743,  sac.  25.  In  the  revised  statute  codes  of  the  serenl 
states,  the  law  concerning  dower  is  usually  one  of  the  titles,  and  it  is  well 
digested  upon  common  law  principles,  and  power  is  given  to  the  circuit  courts, 
county  courts,  probste,  surrogate,  or  orphan's  courts,  before  whom  suits  in 
dower  are  brought,  to  cause  dower  to  be  assigned  by  com  minion  era.  These 
nviand  codes  in  the  western,  as  well  as  in  the  Atlantic  (tales,  are  ably  oxe- 
eajtad,  and  wisely  conservative  in  Ibeir  provisions,  not  only  in  this  psrtioulsr 
•ass,  but  tinder  all  the  titles  and  modifications  of  property.  None  of  the 
states  have  gone  quite  as  far  iu  their  improvements  or  innovations  as  the  Re- 
vised Statutes  of  New- York,  of  1830. 
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wood  from  off  ibe  land,  tor  fuel,  fences,  agricultural 
erections,  and  other  necessary  improvements.  Ac- 
cording to  Sir  Edward  Coke,  they  are  eitoccria  tcdifi- 
candi,  ardexdi,  arandi  et  daudendi."-  But,  under  the 
pretence  of  estovers,  the  tenant  must  not  destroy  the 
timber,  nor  do  any  other  permanent  injury  to  the  in- 
heritance ;  for  that  would  expose  him  to  the  action  and 
penalties  of  waste." 

(2.)  He  is  entitled,  through  his  lawful  representatives, 
to  the  profits  of  the  growing  crops,  in  case  the  estate 
determines  by  bis  death,  before  the  produce  can  be 
gathered.  The  profits  are  termed  emblements,  and  are 
given  on  very  obvious  principles  of  justice  and  policy,  as 
the  time  of  the  determination  of  the  estate  is  uncertain. 
He  who  rightfully  sows  ought  to  reap  the  profits  of  his 
labor ;  and  the  emblements  are  confined  to  the  products 
of  the  earth,  arising  from  the  annual  labour  of  the  tenant. 
The  rule  extends  to  every  case  where  the  estate  for  life 
determines  by  the  act  of  God,  or  by  the  act  of  the  law, 
and  not  to  cases  where  the  estate  is  determined  by  the 
voluntary,  wilful,  or  wrongful  act  of  the  tenant  himself/ 
The  doctrine  of  emblements  is  applicable  only  to  the 
products  of  the  earth  which  are  annual,  and  raised  by 
the  yearly  expense  and  labour  of  the  tenant.  It  applies 
to  grain,  garden  roots,  &c.,  but  not  to  grass,  or  fruits, 
which  are  the  natural  products  of  the  soil,  and  do  not  es- 
sentially owe  their  annual  existence  to  the  cultivation  of 
man.d  The  tenant,  under  the  protection  of  this  rule,  is 
invited  to  agricultural  industry,  without  the  apprehen- 


'  Co.  Lilt.  41,  b. 

*C».  Lili.73,  ib. 

■  Oland's  caBB,  5  Co.  116.     Dflbow  „.  Titns,  i>  HaUtcd,  128. 

*  Evaiu  v.  Roberta,  S  Burma.  $  Orcii.  829.  Cam-  Dig.  Bittu.  6.  1. 
Emu  ■.  Igletmrt,  6  O.ll.  $  John).  171.  In  England,  ■  custom  that  a 
tenant  shall  have  the  way-going  crop,  after  the  expiration  of  his  term,  irt 
good,  if  not  repugnant  to  his  lease.    Wiggles  worth  r.  Ualliaon,  D*ng.  301. 
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son  of  loss  by  reason  of  the  unforeseen  contingency  of 
fats  death." 

(3.)  Tenants  for  life  have  the  power  of  making  under- 
leases for  any  lesser  term ;  and  the  same  rights 
and  privileges  *are  incidental  to  those  under-ten-  *74 
ants  which  belong  to  the  original  tenants  for  life. 
If  the  original  estate  determines,  by  the  death  of  the 
tenant  for  life,  before  the  day  of  payment  of  rent  from 
the  under-tenant,  the  personal  representatives  of  the 
tenant  for  life  are  entitled  to  recover  from  the  under- 
tenant, the  whole  or  a  proportional  part,  of  the  rent  in 
arrear.*  The  nnder-tenant  is  likewise  entitled  to  the 
emblements,  and  to  the  possession,  so  far  as  it  may  be 
necessary  to  preserve  and  gather  the  crop.' 

(4.)  In  estates  for  life,  if  the  estate  be  charged  with 
an  encumbrance,  the  tenant  for  life  is  bound,  in  equity, 
to  keep  down  the  interest  out  of  the  rents  and  profits  ; 
bat  he  is  not  chargeable  with  the  encumbrance  itself, 
and  he  is  not  bound  to  extinguish  it.  The  doctrine 
arises  from  a  very  reasonable  rule  in  equity,  and  applies 
between  a  tenant  for  life,  and  other  parties  having  suc- 
cessive interests.  Its  object  is  to  make  every  part  of 
the  ownership  of  a  real  estate  bear  a  rateable  part  of 
an  encumbrance  thereon,  and  to  apportion  the  burthen 
equitably  between  the  parties  in  interest,  where  there  is 
a  possession.  The  tenant  for  life  contributes  only  during 
the  time  he  enjoyed  the  estate,  and  the  value  of  his  life 
is  calculated  according  to  the  common  tables.4     If  he 


•  Cs.  Liu.  55,  b.  A  Aownm  may  bequeath  tier  emblement*,  otbecwiea 
Ibey  go  to  her  personal  representative*.  Slalnle  of  Merton,  20  Hen.  III., 
e.2. 

»BMML|a.p.4*l* 

1  Berana  n.  Briacoe,  4  Harr.  if  Joint.  199. 

*  Lord  Hardwicke,  in  Caaborae  v.  Se-arfe,  1  Atk.  606.  Ravel  «.  Wntkii- 
•en,]  fct.93,  and  in  Ameabury  t>.  Brown,  ibid.  480.  Tracy  o.  Hereford, 3 
Jr*.  136.  Penhyrn  b.  Hnghea,  5  Vet.  99.  Burgea  «.  Mawbey,  1  Tamer  a> 
Baaa«U,961.  Haul  «.  Watkina,  1  Hunphrty'x  Tenn.  Rep.  -138.  Foater  «. 
HiUiaTd,  1  Story*  Rip.  77. 
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pays  off'  an  encumbrance  on  the  estate,  he  is,  prima 
facie,  entitled  to  that  charge  for  his  own  benefit,  with 
the  qualification  of  having  no  interest  during  his  life.* 
And  if  the  encumbrancer  neglects  for  years  to  collect 
his  interest  from  the  tenant  for  life,  he  may,  notwith- 
standing, collect  the  arrears  from  the  remainder-man  ;b 
though  the  assets  of  the  estate  of  the  tenant  for  life 
would  equitably  be  answerable  to  the  remainder-man 
for  hia   indemnity,  and   they  remain    answerable   lor 

arrears  of  interest  accrued  in  his  lifetime.  The 
•75      *true  principle  on  this  subject  is,  that  the  tenant 

for  life  is  to  keep  down  the  annual  interest,  even 
though  it  should  exhaust  the  rents  and  profits ;  and  the 
whole  estate  is  to  bear  the  charge  of  the  principal,  in 
just  proportions.  The  old  rule  was,  that  the  life  estate 
was  to  bear  one-third  part  of  the  entire  debt,  and  the 
remainder  of  the  estate  the  residue.'  But  the  Master  of 
the  Rolls,  in  White  v.  Wkite,*  declared  this  to  be  a  most 
absurd  rule ;  and  he  held,  that  the  interest  alone  arising 
during  the  life  estate,  was  the  tenant's  fair  proportion. 
Lord  Eldon  said,  that  this  was  the  rule  as  to  mortgages, 
and  other  charges  on  die  whole  inheritance.  But  it  is 
now  the  doctrine  in  the  English  Chancery,  in  respect  to 
a  charge  upon  renewal  leases,  that  the  tenant  for  life 
contributes  in  proportion  to  the  benefit  he  derives  from 
the  renewed  interest  in  the  estate.  The  proportion  that 
he  is  to  contribute  depends  upon  the  special  circum- 
stances of  the  case ;  and  the  practice  is,  to  have  it  set- 
tled on  a  reference  to  a  master.*  The  rents  and  profits 
are  to  be  applied  in  the  discharge  of  the  arrears  of  in- 
terest accruing  during  a  former,  as  well  as  during  an 


•  Lord  Eldon,  in  Earl  or  Buckinghamihira  u.  Holrart,  3  Stoansf.  199. 
'  Roe  *.  Pogoan,  H  ftadd.  Rtp.  SP1.    American  edit. 

•  Rowel  ».  Wnlley,  1  Rep.  in  Ch.  219. 

•  4  Vet.  34. 

•  Lord  Eldon,  in  White  «.  White,  9  Vet,  560.      Allen  e.   Baekhoon,  9 
Vm.  f  In.  65. 
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existing  tenancy  for  life,  and  remaining  unpaid ;  and 
this  hard  rule  was  explicitly  declared  by  the  Master  of 
the  Rolls,  in  Penkym  v.  Hughes*  The  rule  applies  to 
a  tenant  in  dower,  and  by  the  curtesy,  as  well  as  to  any 
other  tenant  for  life,  with  this  qualification,  that  a  dow- 
ress  is  only  bound  to  keep  down  one-third  part  of  the 
accruing  interest,  because  she  takes  only  one-third  part 
of  the  estate ;  and  if  she  redeems  the  whole  mortgage, 
she  would  have  a  claim  on  the  estate  for  two-thirds  of 
the  interest  of  the  mortgage  so  redeemed,  and  the  whole 
of  the  principal." 

But  while  tenants  for  life  are  entitled  to  these  privi- 
leges, the  law  has  discovered  a  similar  solicitude 
for  those  who  *have  an  interest  in  the  inheritance  *76 
in  remainder  or  reversion.  If,  therefore,  the  ten- 
ant for  life,  or  for  years,  as  the  case  may  be,  should,  by 
neglect  or  wantonness,  occasion  any  permanent  waste 
to  the  substance  of  the  estate,  whether  the  waste  be 
voluntary  or  permissive,'  as  by  pulling  down  houses  ; 
suffering  them  to  go  to  decay  from  the  want  of  ordinary 
care  ;  cutting  the  timber  unnecessarily  ?  opening  mines ; 
or  changing  one  species  of  land  into  another ;  he  be- 
comes liable,  in  a  suit  by  the  person  entitled  to  the  im- 
mediate estate  of  inheritance,  to  answer  in  damages,  as 


•  5  Fes.  99. 

k  Vide  supra,  46.     House  t.  House,  10  Paigi,  159. 

•  Neither  M  r.  Hargrove  nor  Mr.  Park,  ware  able  to  find  uny  authority  de- 
claring that  tbe  down™  was  chargeable  with  ptrmitnire  waste  ;  though  both 
of  Ibem  were  of  opinion  that  ahe  was  aniworablo.  Horg.  note  377,  to  Co. 
Liu.  lib.  1.     Pari  on  Dmetr,  357. 

'  Clearing  land  by  the  tenant,  which  is  bad  husbandry,  and  without  pre- 
tence that  it  waa  for  estovers,  is  waste.  7  N.  H.  Rep.  171.  But  the  tenant 
for  life  is  bonnd  to  keep  down  ordinary  oharges  for  tmes  and  repairs,  out  of 
the  rents  and  profile  of  the  estate.  Cairui  a.  Chabert,  3  Ed.  Ch.  Rep.  313. 
Bat  a  tenant  for  lire  cannot  lay  out  moneys  in  building  or  hnproTernent  On 
lbs  estate,  and  charge  it  to  the  inheritance.  The  Court  of  chancery  will  net 
sustain  an  inquiry  whether  the  improvements  were  beneficial.  The  tenant 
makes  them  at  bis  own  haxard.     Caldecott  v.  Brown,  2  Hmrt,  144. 
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well  as  to  have  bis  future  operations  stayed.*  If  the- 
land  be  wholly  wild  and  uncultivated,  it  baa  been  held, 
that  the  tenant  may  clear  part  of  it  for  the  purpose  of 
cultivation  ;  but  he  must  leave  wood  and  timber  suffi- 
cient for  the  permanent  use  of  the  farm.  And  it  is  a 
question  of  fact  for  a  jury,  what  extent  of  wood  may 
be  cut  down,  in  such  cases,  without  exposing  the  party 
to  the  charge  of  waste.0  The  American  doctrine  on  the 
subject  of  waste,  is  somewhet  varied  from  the  English 
law,  and  is  more  enlarged,  and  better  accommodated  to- 
the  circumstances  of  a  new  and  growing  country.  La 
Pennsylvania,  the  law,  as  to  the  tenant  in  dower,  on  the 
subject  of  clearing  wild  lands  assigned  for  dower,  ac- 
cords with  the  rule  in  New-York.*  In  Massachusetts,. 
the  inclination  of  the  Supreme  Court  seemed  to  be  other- 
wise, and  in  favour  of  the  strict  English  rule ;  and  that 
was  one  of  the  reasons  assigned  for  holding  the  widow 
not  dowable  of  such  lands.d  In  Virginia,  it  is  admitted, 
that  the  law  of  waste  is  varied  from  that  in  England  r 
and  the  tenant  in  dower,  in  working  coal  mines  already 

opened,  may  penetrate  into  new  seams,  and  sink 
•77      new  shafts,  without    being    *chargeable  witb 

waste.'  80,  in  North  Carolina,  it  has  been  held 
not  to  be  waste  to  clear  tillable  land  for  the  necessary 
support  of  the  tenant's  family,  though  the  timber  be  de- 


•  Co.  Lilt.  53,  a.  b.  Butter's  note,  132,  to  Co.  Lilt.  lib.  3.  Dans'*  Abr. 
vol-  ffi.  tit.  Wait e,  patiint.  2  Black*.  Com.  381.  Alteration*  in  a  tenement 
became  waste,  as  Ijy  converting  two  chamber*  into  one,  or  pulling  down  a 
home,  and  rebuilding  it  in  n  different  fashion,  even  though  it  be  thereby  mora 
valuable.  Graves'  case,  Co.  Litt.  53,  a.  n.  3.  City  of  London  o.  Gratme, 
Ob.  Joe.  182.     H  Rol.  i*r.  815,  pi.  17,  18. 

k  Jackson  •.  Brow  neon,  7  Joins.  Rep.  227.  Hickman  e.  Irvine,  3  Dana's 
JTm.  Rep.  123. 

•  Heatings  <■.  Crunekleton,  3  Yeatei'  Rep.  361. 

•  Conner  ».  Shepherd,  IS  Mas*.  Rep.  164. 

•  Findly  v.  Smith,  6  Mnnf.  134.  Crouch  v.  Pnryeir,  1  Rtadolph'* 
step- 363. 
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stroyed  in  clearing.1  And  in  Boliendne  v.  Poynerf  it 
was  admitted,  that  the  tenant  in  dower  might  use  timber 
for  making  staves  and  shingles,  when  that  was  the  or- 
dinary use,  and  the  only  use  to  be  made  of  such  lands. 
She  was  only  restricted  from  clearing  lands  for  cultiva- 
tion, when  there  was  already  sufficient  cleared  for  that 
purpose.* 

The  tenants  by  the  curtesy,  and  in  dower,  and  for 
life  or  years,  are  answerable  for  waste  committed  by  a 
stranger ;  and  they  take  their  remedy  over  against  him;* 
and  it  is  a  general  principle,  that  the  tenant,  without 
some  special  agreement  to  the  contrary,  is  responsible 
to  the  reversioner  for  all  injuries  amounting  to  waste, 
done  to  the  premises  during  his  term,  by  whomsoever 
the  injuries  may  have  been  committed,  with  the  excep- 
tion of  the  acts  of  God,  and  public  enemies,  and  the  acts 
of  the  reversioner  himself.  The  tenant  is  like  a  com- 
mon carrier,  and  the  law  in  this  instance  is  founded  on 
the  same  great  principles  of  public  policy.  The  land- 
lord cannot  protect  the  property  against  strangers  ;  and 
the  tenant  is  on  the  spot,  and  presumed  to  be  able  to 
protect  it." 

The  ancient  remedies  for  waste  by  writ  of  atrcpement, 


•  Portia*  r.  Coxe,  9  Hitya.  339.  la  TmWMi  alio,  the  law  concerning 
rote  M  construed  liberally  in  favour  of  the  wide*.  She  may  cut  down  tim- 
ber for  necessary  uses,  proiided  the  estate  be  not  injured,  and  enough  be  left 
for  permanent  use.     Owen  n.  Hyde,  G  Yerger,  334. 

'  3  Hayie.  110. 

•  In  LoomiBB.  Wilbur,  5  Mown,  13,  it  was  adjudged  not  to  be  watte  in  a 
tenant  for  life,  to  cat  down  timber  trees,  in  order  to  make  necessary  repair*, 
and  polling  them  to  procure  board"  for  the  purpose,  if  the  mode  be  economi- 
cal and  for  the  benefit  of  the  estate. 

•  Co.  Lilt.  54,  a.     2  /nit.  145. 303.     Cook  ».  Ch.  T.  Co.,  1  Dtaia,  109. 

•  White  ft  Wagner,  4  Harr.  §  Joint*.  373.  In  Ohio,  every  tenant  eeieed 
of  land*  for  life,  or  having  the  cere  of  land*,  either  *■  guardian  or  executor, 
or  tenant  by  curtesy,  or  in  dower,  or  for  life,  or  in  right  of  hi*  wife,  and  re- 
rnetngor  neglecting  to  pay  the  tax  charged  thereon,  forfeit*  hi*  estate  therein, 
to  the  person  next  entitled  in  reversion  or  remainder.  Chase's  Statut**  af 
Ohio,  to!,  ft.  1368,  1369.     M'Millan  t>.  Robbips,  5  Olio  Rep.  30. 
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and  writ  of  waste  at  common  law,  are  essentially  obso- 
lete ;  and  the  modern  practice,  in  this  country  as  well  as 
in  England,  is  to  resort  to  the  prompt  and  efficacious 
remedy  by  an  injunction  bill,  to  stop  the  commission  of 

waste,  when  the  injury  would  be  irreparable ;  or 
•78       by  *a  special  action  on  the  case  in  the  nature  of 

waste,  to  recover  damages."  The  modem  reme- 
dies are  much  more  convenient,  simple,  and  prompt, 
and  a  judicious  substitute  for  the  dilatory  proceedings 
and  formidable  apparatus  of  the  ancient  law. 

At  common  law,  no  prohibition  against  waste  lay 
against  the  lessee  for  life  or  years,  deriving  his  interest 
from  the  act  of  the  party.  The  remedy  was  confined  to 
those  tenants  who  derived  their  interest  from  the  act  of 
the  law ;  but  the  timber  cut  was,  at  common  law,  the 
property  of  the  owner  of  the  inheritance  ;  and  the  words 
in  the  lease,  without  impeachment  of  waste,  had  the  effect 
of  transferring  to  the  lessee  the  property  of  the  timber.1* 


*  Id  the  case  of  the  Governors  of  Harrow  School  v.  Alderton,  S  Boo.  $ 
Pali.  86,  we  have  the  ancient  action  of  waste,  on  the  statute  of  Gloucester, 
In  which  the  plaintiff  is  entitled  to  recover  the  place  wasted,  and  treble 
damages.  In  Pennsylvania  and  Delaware,  the  ancient  writ  of  catrepement, 
to  prevent  the  commission  of  waste,  is  in  use,  and  it  is  regulated  and  im- 
proved in  the  bill  prepared  by  the  commissioners  on  the  revision  of  the  civil 
code  of  Pennsylvania  in  1635;  and  it  is  also  applied  to  prevent  trespasses 
upon  "unsealed"  lands.  In  Virginia,  the  action  of  waste,  at  law  is  never 
brought.  The  remedy  is  exclusively  in  chancery.  1  Rabinton'f  Practice, 
560.     In  Delaware,  the  action  of  waste  ts  in  use.     3  Harr.  Rtp.9. 

'  At  common  law,  a  tenant  for  life,  without  impeachment  of  aaite,  had 
much  of  the  character  of  a  tenant  in  fee,  except  as  to  the  duration  of  the 
estate.  He  might  cut  down  trees  aud  open  mines,  and  take  the  produce  for 
his  own  benefit  Lewis  Bowie's  case,  1 1  Co.  79,  a.  63,  b.  Co.  Litt.  220,  a. 
But  equity  gives  a  more  limited  construction  to  the  clause,  and  allows  to  the 
tenant  for  life  those  powers  only  which  a  prudent  tenant  in  fee  would  exer- 
cise. He  cannot  pull  down  or  dilapidate  houses,  or  destroy  pleasure  grounds, 
or  prostrate  trees  planted  for  ornament  or  shelter.  Vane  v.  Lord  Barnard,  3 
Kern.  739.  1  Salt.  161.  Roll  •,  Lord  Somerville,  2  Eq.  Cat.  Air.  tit. 
Wailc ,  pi.  8.  Packinglon  a.  Packinglon,  3  Atk.  815.  But  such  a  clause  in 
Jesses  is  not  one  that  is  likely  to  be  palatable  to  lesson,  and  is  not  in  use  in 
this  country. 
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The  modem  remedy  in  chancery,  by  injunction,  is 
broader  than  at  law ;  and  equity  will  interpose  in  many 
cases,  and  stay  waste,  where  there  is  no  remedy  at  law. 
If  there  was  an  intermediate  estate  for  life,  between  the 
lessee  for  life  and  the  remainder-man  or  reversioner  in 
fee,  the  action  of  waste  would  not  lie  at  law ;  for  it  lay 
on  behalf  of  him  who  bad  the  next  immediate  estate  of 
inberitanc 3.*  Chancery  will  interpose  in  that  ease; 
and  also  where  tbe  tenant  affects  the  inheritance  in  an 
unreasonable  and  unconscientious  manner,  even  though 
the  lease  be  granted  without  impeachment  of  waste." 
Tbe  chancery  remedy  is  limited  to  cases  in 
which  'the  title  is  clear  and  undisputed  f  and  *79 
the  remedy  by  an  action  on  the  case  in  the  na- 
ture of  waste,  has  been  heldd  not  to  lie  for  permissive 


Timber  cat  by  ■  stranger  belong!  to 
ud,  if  carried  away,  the  reversioner  Iiba  ■  conjtructive  possession,  sufficient 
to  maintain  trespass  de  bonis  aspartates  against  the  at  ranger.  Bulkley  v. 
Dolbeave,  7  Conn.  Rep.  232.  If  cat  by  the  tenant,  unnecessarily,  he  ac- 
quire* no  title  to  the  timber  cat,  nor  can  he  convey  any  to  a  purchaser. 
Mooera  t>.  Wait,  3  Wendell,  104. 

'  Co.  Lilt.  53,  b.  54,  a. 

*  Porrot  r.  Ferret,  3  Alk.  94.  Aston  v.  Aston,  1  Vet.264.  Vane  v.  Bat- 
eard,3  Vern.  738.  Lord  Tbnrlow,  in  Trnoy  r.  Hereford,  2  Bro.  138.  Kane 
a.  Vanderburgh,  1  Johns.  Ch.  Rep.  11.  The  Nea-York  Recited  Statute; 
vol.  i.  750,  bbc.  8,  have  incorporated  the  doctrine  of  these  chancery  decisions, 
■j  far  as  to  give  to  the  person  seised  in  remainder  or  reversion,  an  action  of 

for  life  or  years.  The  statute  remedy  was  first  introduced,  and  smothered, 
amidst  the  multiplied  temporary  provisions  of  the  Supply  Bill,  in  1811  !  and 
I  presume  it  was  intended  to  meet  the  difficulty  of  some  special  Case.  Lauit 
tf  New-York,  scss.  34,  c.  2-16,  sec.  47.  The  recovery,  in  such  a  case,  most 
be  without  prejudice  to  the  intervening  estate  for  life  or  years;  and  the  courts 
will  still  have  to  supply,  by  construe tio  11  ,^he  want  of  specific  provision  in  the 
statute,  a*  to  tbe  disposition  of  the  place  wasted,  and  the  damages.  In  Mas- 
aacbuetta,  by  etalnte,  the  person  having  the  ueit  intermediate  estate  of  free- 
hold, may  also  bring  an  action  of  waste  against  a  dowress.  Jackson  on 
Pleading*  in  Real  Actions,  329. 

*  Pilliworth  v.  Hopton,  6  Vet.  51.    Storm  p.  Mann,  4  John*.  Ch.  Rep.  21. 

*  Gibson  v.  Weirs,  4  Bo*.  $  Pull  290.  Heme  v.  Bembow,  4  Taunt. 
Mtp.1t*. 
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waste.  If  this  last  doctrine  be  well  founded)  (and  1 
think  it  may  very  reasonably  be  doubted,)*  then  re- 
course must  be  had,  in  certain  cases,  as  where  the  pre- 
mises are  negligently  suffered  to  be  dilapidated,  to  the 
old  and  sore  remedy  of  a  writ  of  waste ;  and  which,  as 
far  aa  it  is  founded  either  upon  the  common  law,  or 
upon  the  statute  of  Gloucester,1*  has  been  generally  re- 
ceived as  law  in  this  country,  and  is  applicable  to  all 
kinds  of  tenants  for  life  and  years.1  It  is  frequently 
said  by  Lord  Coke,  in  his  Commentaries,4  and  it  was 
so  declared  by  the  K.  B.,  in  the  Coumtett  of  Shrewfbnry'* 
case,"  that  waste  would  not  lie,  at  common  law,  against 
the  lessee  for  life  or  years  ;  for  the  lessor  might,  have 
restrained  him  by  covenant  or  condition.  But  Mr- 
Reeve,  who  was  thoroughly  read  in  the  ancient 
•80  English  law,  insists  that  the  common  *law  pro- 
vided a  remedy  against  waste  by  all  tenants  for 
life  and  for  years,  and  that  the  statute  of  Gloucester 
only  made  the  remedy  more  specific  and  certain.' 

The  provision  in  the  statute  of  Gloucester,  giving,  by 
way  of  penalty,  the  forfeiture  of  the  place  wasted,  and 
treble  damages,  was  re^nacted  in  New- York,  New-Jer- 
sey, and  Virginia,*  and  it  is  the  acknowledged  rule  of 
recovery,  in  some  of  the  other  states,  in  the  action 


*  Sea  the  just  and  able  criticism  by  couatol  on  those  docisiom,  in  4  Hmrr. 
j-  John,.  378, 379.  388,  389.  and  the  dictum  of  Johnson,  J.,  ibid.  393. 

*  G  Edw.  L,  c  5. 

*  An  notion  of  waste  will  oat  lie  against  the  tenant  by  elegit.  Co.  Litt. 
54,  a.     Scott  v.  Lenox,  2  Brockntburgh,  57. 

<  3 /mi.  399. 
«  5  Co.  13. 

*  Reeve' i  History  of  tie  English  Lata,  vol.  ii.  73.  184.  By  the  common 
law,  saye  Lord  Coke,  2  lust.  300,  the  punishment  for  waste  against  the  guar- 
dian was  Ilia  forfeiture  of  his  trust,  and  damages  to  the  value  of  the  waste. 
So  the  tenant  in  dower  yielded  the  tike  damages,  and  had  a  keeper  set  onr 
her,  to  guard  against  future  waste. 

■  Laws  ef  Xcw-York,  17B7,  sees  10,  c.  6.  Act  of  Virginia,  1799,  e. 
139.     Act  of  New-Jersey,  1795.     Elmer's  Digest,  593. 
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of  ■waste.'     It   may  be   considered  *as   imported  by 
our  ancestors,  with  the  whole  body  of  the  common 


•  Cnnurm  d>  Nora.  ff.  C.  Rep.  26.  Ch.  J.  Parsons,  In  4  Mat*.  Rep. 
Ml  Johnson,  J.,  inAHarr.  d>  John*.  391.  In  Ohio,  the  teutut  in  dower, 
who  wantonly  commiu  or  saflera  wuta,  fotftiu  the  pine*  wasted,  in  an  action 
of  waste;  bat  the  statute  issilentas  to  tho  treble  damagee.  Chitt's  Sta- 
tute* aff  Ohio,  vol.  ii.  1316.  In  Pennsylvania,  the  provisions  in  the  English 
statute*  wen  always  followed ;  but  the  commissioners,  en  the  revision  of  the 
eml  axle,  reported  a  new  proviaion  in  the  case  of  nennissiee  wuta,  by  di- 
recting the  tenant  to  repair,  and  in  default,  the  Usual  recovery  foUowa  of  the 
place  wanted,  and  treble  damages.  Mr.  Dane,  in  hia  General  Abridgment 
and  Digeet  of  American  lots,  vol.  iii.  c.  78,  art.  11,  sec.  2,  art.  13,  sec.  3, 
4,  5,  art.  14,  aec  3,  aaya,  that  the  atatate  of  Gloucester  wna  adopted  in 
Massachusetts,  an  pert  of  their  common  law,  bb  to  the  remedial  port  only, 
but  not  aa  to  the  forfeiture  of  the  place  waited,  and  treble  damage*.  The 
atatnte  of  1763  gave  the  forfeiture  of  the  place  wasted,  and  single  damages, 
igainat  the  tenant  in  dower.  On  the  other  hand,  Judge  Jackaon,  in  hia 
Trtati**  en  Ik*  Pleadings  and  Practice  m  Real  Actione,  340,  follow"  the 
■pinion  of  Ch.  J.  Paraone,  and  conaiden  the  common  law  of  Massachusetts 
Id  be,  that  the  plaintiff  will  generally,  in  the  action  of  waate,  recover  the 
place  wasted,  and  treble  damage*.  The  weight  of  authority  is  on  that  side  ; 
bat  the  Matt.  Retitad  Statute;  of  1635,  have  Battled  the  question,  by  de- 
claring, that  the  forfeiture  for  waate  by  a  tenant  in  dower,  shall  be  the  place 
wasted,  aaid  the  omonnf  of  damagti  dene  to  the  premieee,  to  be  recovered 
m  an  action  of  waate.  This,  is  also  the  law  of  Michigan.  And,  while  on 
the  subject,  I  take  this  occasion  to  say,  that  I  think  it  must  somewhat  startle 
and  surprise  the  learned  sergeants  at  Westminster  Hall,  if  they  should  per- 
chance look  into  the  above  treatise  of  Judge  Jackson,  or  into  the  work  of 
Prefcttor  St  earn*  on  the  Lam  and  Practice  of  Real  Action*,  to  find  Ameri- 
can lawyers  much  more  accurate  and  familiar,  than,  judging  from  some  of 
the  Into  reports,  they  themselves  appear  to  bo,  with  the  learning  of  the  Year 
Books,  FiUherbert,  Hostel,  and  Coke,  on  the  doctrines  and  pleadings  in 
real  actions.  Until  the  late  work  of  Mr.  Roecoe  on  the  Law  of  Action*  re- 
lating to  Real  Property,  and  which  was  subsequent  to  that  of  Professor 
Stearin,  and  contains  great  legal  learning,  there  waa  no  modern  work  in 
England  on  real  actions,  to  bo  compared  with  those  I  have  mentioned. 
Tbone  abstruse  subjects  are  digested  and  handled  by  Judge  Jackson  with  a 
research,  judgment,  precision,  and  perspicuity,  that  reflect  lustre  on  the  pro- 
fession in  this  country.  The  Supreme  Court  of  Massachusetts  decided,  in 
FadeUnrd  a.  Padelfbrd,  (7  Pick.  Rep.  152,)  the  question  of  the  forfeiture  for 
■anal  on  estates  in  dower,  in  accordance  with  the  opinion  of  Mr.  Dane. 
But  aiterwarda,  in  Sackett  e.  Sackett,  (8  Pick.  Rap.  309.)  the  question  was 
ranch  more  elaborately  discussed  and  considered;  and  the  conclusion  waa, 
that  the  rule  prescribed  by  the  statute  of  Gloucester  waa  brought  over  from 
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and  statute  law  then  existing,  and  applicable  to  our 
local  circumstances.  As  far  as  the  provisions  of  that 
statute  are  received  as  law  in  this  country,  the  recovery 
in  the  action  of  waste,  for  waste  done  or  permitted,  is 
the  place  wasted,  and  treble  damages ;  but  the  writ  of 
waste  has  gone  out  of  use,  and  a  special  action  on  the 
case,  in  the  nature  of  waste,  is  the  substitute ;  and  this 
latter  action  which  has  superseded  the  common  law 
remedy,  relieves  the  tenant  from  the  penal  consequences 
of  waste  under  the  statute  of  Gloucester.  The  plaintiff, 
in  this  action  upon  the  case,  recovers  no  more  than  the 
actual  damages  which  the  premises  have  sustained." 

Under  the  head  of  permissive  waste,  the  tenant  is  an- 
swerable, if  the  house  or  other  buildings  on  the  premises 
be  destroyed  by  fire,  through  bis  carelessness  or  negli- 
gence ;  and  he  must  rebuild,  in  a  convenient  time,  at 
his  own   expense.*    The    statute  of  6   Anne,  c.   31, 

England  by  the  colonists,  when  the y  fint  emigrated,  u  put  of  the  common 
law. 

The  statute  of  Gloucester  ie  not  law  in  the  etata  of  Maine,  and  an  action 
Of  waste  cannot  be  maintained  in  that  Bate  against  a  tenant  in  dower,  bat 
it  ie  suggested  that  an  action  on  the  eaae,  in  the  nature  of  waste,  may  be 
maintained  by  the  nnnuotr,  against  a  tenant  in  dower,  for  actual  waste. 
Smitb  «.  FoUanabee,  13  Maine  Rep.  273. 

'  Parker,  J.,  in  Linton  a.  Wilson,  AWf  JV.  B.  Rep.  239,  340.  By  the 
Next-York  Reviled  Statute*,  vol.  ii.  334—338.  343,  the  writ  of  waete,  aa  a 
real  action,  ia  essentially  aboliahed  ;  bnl  an  action  of  waste  ia  substituted,  in 
which  the  first  process  by  summons  is  given  ;  and  the  judgment  to  be  ren- 
dered ii,  that  the  plaintiff  recover  the  place  waited,  and  treble  damage*.  If 
the  action  be  brought  by  a  joint  tenant,  or  tenant  in  common,  against  hi*  co- 
tenant  ;  the  plaintiff,  if  he  recover,  may,  at  hie  election,  lake  judgment  for 
the  treble  damages,  or  have  partition  of  the  premises,  with  a  deduction  of 
the  damage*  from  the  share  of  the  defendant.  In  Rhode  Island  and  Ohio, 
the  action  of  waete  i*  still  in  nse,  for  the  recovery  of  the  freehold  wasted. 
Loomiso.  Wilbur,  StfssM,  13.  Statutes  of  Ohio,  1631,  352.  This  at,  pro- 
bably, the  general  law  in  this  country.  But  a*  the  statute  of  3  and  4  Wm. 
IV.,  c.  87,  abolished  the  writ  of  waste,  it  is  now  considered  in  England  that 
the  place  wasted  cannot  be  recovered. 

*  Lord  Coke  says,  that  burning  the  house  by  negligence  or  mi/chance  is 
waste  ;  and  Lord  Hardwicke  speak*  generally,  that  the  destruction  of  tkx 
haute  by  fin  it  matte,  and  the  tenant  mrurt  rebuild.     Co.  Litt.  53,  b.     1 

Vss.463. 
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guarded  the  tenant  "from  the  consequences  of  acci- 
dental misfortune  of  that  kind,  by  declaring,  that 
no  suit  should  be  brought  against  any  person  in 
whose  house  or  chamber  any  fire  should  accidentally 
begin,  nor  any  recompense  be  made  by  such  person  for 
any  damage  suffered  or  occasioned  thereby.  Until  this 
statute,  tenants  by  the  curtesy,  and  in  dower,  were  re- 
sponsible, at  common  law,  for  accidental  fire ;  and 
tenants  for  life  and  years,  created  by  the  act  of  the  par- 
ties, were  responsible,  also,  under  the  statute  of  Glou- 
cester, as  for  permissive  waste."  There  does  not  appear 
to  have  been  any  question  raised,  and  judicially  decided, 
in  this  country,  respecting  the  tenant's  responsibility  for 
accidental  fires,  as  coming  under  the  bead  of  this  species 
of  waste.  I  am  not  aware  that  the  statute  of  Anne  has, 
except  in  one  instance,  been  formally  adopted  in  any  of 
the  states.1*  It  was  intimated,  upon  the  argument  in  the 
case  of  White  v.  Wagner'  that  the  question  had  not  been 
decided ;  and  conflicting  suggestions  were  made  by 
counsel.  Perhaps  the  universal  silence  in  our  courts, 
upon  the  subject  of  any  such  responsibility  of  the  tenant 
for  accidental  fires,  is  presumptive  evidence  that  the 
doctrine  of  permissive  waste  has  never  been  introduced, 
and  carried  to  that  extent,  in  the  common  law  jurispru- 
dence of  the  United  States.*1 


■  Harg.  note  377,  to  Co.  lilt.  lib.  1.  A  tenant  from  year  to  year  is  not 
liable  for  permissive  watte,  nor  for  the  wear  and  tear  or  the  promised.  Tor- 
riano  ».  Young.  6  Can:  <$-  Payne,  8. 

■  The  statute  wu  adopted  in  Now-Jemey  in  1795.     Elmt r*»  Digest,  593. 

•  4  Hatr.  d>  Joins.  381— 385. 

*  In  covenants  On  Iho  part  of  tlio  tenant  to  pay  rent,  he  is  bound  to  pay, 
though  the  promises  be  accidentally  destroyed  by  fire.  See  ™pro,  vol.  iii. 
468.  A  tenant  from  year  to  year,  according  to  the  cbjhj  of  lion  o.  Gorton, 
5  Bingham's  N.  ('.  Rep.  501,  is  liable  for  use  and  occupation,  though  tho 
premises  be  destroyed  by  fire. 

A  valuable  Trtatite  on  the  Late  of  Dilapidations  and  Nuisances,  by 
David  Gibbon*,  Esq.,  was  published  in  London,  1838,  in  which  waste  of 
•very  description  by  tenant*  for  life  and  for  yean  ;  by  mortgagor  and  mort- 
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Estates  for  life  ware,  by  the  common  law,  liable  to 
forfeiture,  not  only  for  waste,  but  by  alienation  in  fee. 
Such  an  alienation,  according  to  the  law  of  feuds, 
amounted  to  a  renunciation  of  the  feudal  relation,  and 
worked  a  forfeiture  of  the  vassal's  estate  to  the  person 
entitled  to  the  inheritance  in  reversion  or  remainder." 
Alienation  by  feoffment,  with  livery  of  seisin,  or  by  mat- 
ter of  record,  as  by  fine  or  recovery,  of  a  greater 
"63  estate  than  the  tenant  for  'life  was  entitled  to,  by 
divesting  the  seisin,  and  turning  the  estate  of  the 
rightful  owner  into  a  right  of  entry,  operated  as  a  for- 
feiture of  the  life  estate,  unless  the  person  in  remainder 
or  reversion  was  a  party  to  the  assurance.11     But  an 


figee;  by  joint- ten *uts  ud  tenant*  in  coma 
erf  party-walls,  fences,  highways,  bridges,  ■ 
with  learning  and  accuracy. 

*  Nihil  de  jure  focere  poteet  71111  quad  serial  ad  exharedationtni  Do- 
mini tax  ;  ex  roper  hoc  convicts*  fiteril  fmdutn  de  jure  amittet.  Glaaville, 
lib.  9,  c.  1.     LiU.  see.  415.     2  Black:  Com  274. 

*  Co.  Litt.  351,  b.  353,  s.  356,  «..  3  Intt.  309.  Statute  of  Gloucester,  6 
Edw.  I.,  c  7.  Preeton  on  AMroctt  of  Title,  vol  i.  353—356.  In  Sir  Wil- 
liam Pelham's  cue,  1  Co.  14,  b,  il  wis  adjudged,  that  if  a  tenant  for  life 
omveyed  in  fee,  by  bargain  and  sale,  and  than  suffered  a  common  recovery, 
he  forfeited  hia  life  estate.  But  in  Smith  e.  Clyfford,  1  Term  Rep.  738, 
jt  was  held,  that  the  estate  of  a  tenant  for  lire  waa  not  forfeited  by  suffering 
a  recovery.  Mr.  Preeton  thinks  the  elder  case  the  better  decision  and 
authority,  (1  Preston  on  Convey.  209)  ;  but  Mr.  Ram,  in  his  Outline  of 
the  Lav  of  Tenure  and  Tenancy,  135—140,  has  discussed  this  point,  and 
examined  those  authorities,  with  much  ability;  and  he  holds  the  latter  do- 
canons  to  be  sound,  on  the  ground  that  the  recovery,  being  absolutely  void, 
waa  harmless.  We,  in  this  country,  have  very  little  concern  with  such 
questions ;  but  this  instance  strikingly  illustrates  the  matchleas  character 
of  the  English  jurisprudence  for  stability,  and  the  spirit  which  sustains 
it  Here  were  two  cases,  at  the  distance  of  two  centuries  apart,  on  an 
abstruse  and  technical  point  of  hard  law  ;  and  the  attention  of  two  learned 
lawyer!  is  immediately  attracted  by  the  apparent  contrariety  between 
them.  Tbe  one  justifies  the  latter  case,  by  showing  that  it  went  on 
■tew  ground,  furnished  by  the  statute  of  14  Elii.,  subsequent  to  the  first 
ease ;  whereas,  the  other,  not  being  able  to  reconcile  the  cases  on 
principle,  condemn*  the  latter  decision  with  unceremonious  and  blunt  se- 
verity. 
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alienation  for  the  life  of  the  tenant  himself,  did  not  work 
any  wrong  ;  and,  therefore,  says  Lord  Coke,'  it  was  not 
within  the  statute  of  Gloucester.  So,  a  mere  grant  or  re- 
lease by  the  tenant  for  life,  passed,  at  common  law,  only 
what  be  might  lawfully  grant  In  Massachusetts,  Con- 
necticut, New-York,  Pennsylvania,  and  Kentucky,  this 
feudal  notion  of  forfeiture  is  expressly  renounced,  and 
the  doctrine  placed  upon  just  and  reasonable  grounds. 
Any  conveyance  by  a  tenant  for  life,  or  years,  of  a 
greater  estate  than  he  possessed,  or  could  law- 
fully convey,  passes  *only  the  title  and  estate  *84 
which  the  tenant  could  lawfully  grant."  It  is, 
therefore,  an  innocent  conveyance,  whatever  the  form  of 
the  conveyance  may  be,  and  produces  no  forfeiture  of 
the  particular  estate.  It  does  not,  like  a  feoffment  with 
Uvery  at  common  law,  ransack  the  whole  ettate,  and  ex- 
tinguish every  right  and  power  connected  with  it. 

The  same  conclusion  must  follow  from  the  general 
provision  in  the  statute  of  Virginia,  of  December,  1783, 
and  from  the  forms  of  conveyance  in  use  in  other  states. 
A  conveyance  in  fee  by  a  tenant  for  life,  by  bargain  and 
sale,  or  by  lease  and  release,  does  not  work  a  discon- 
tinuance. Conveyances  under  the  Statute  of  Uses,  are 
innocent  conveyances,  since  they  operate  only  to  the 
extent  of  the  grantor's  right,  and  occasion  no  forfeiture ; 
though,  if  a  general  warranty  be  annexed  to  these  con- 
veyances, it  would,  at  common  law,  work  a  discontinu- 
ance, when  the  warranty  descends  upon  him  who  has 
the  right  to  the  lands. '  We  have  never  adopted,  in  this 
country,  the  common  law  conveyance  by  feoffment  and 
livery,  and  we  rarely  use  that  by  fine,  or  common  re- 


*  S  Jail.  309. 

*  Neo-York  Keviied  Statute;  ml.  i.  739,  m.  143.  145.  Mattmdwjttl* 
Rewind  Statatt;  1635,  put  9,  o.  59,  tec.  G.  M'Km  b.  Plant,  3  DalUt, 
486.     11  Conn.  R.j>.  557.     1  B.  JKnu-M'*  Ken.  Rtp.  94. 

*  Ce.  .Lift.  329,  t     Gilbert  on  Tenure*,  til-  Iheeontmnaiut,  113. 
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covery,  or  any  other  than  the  conveyance  by  lease  and: 
release,  or,  more  commonly,  by  deed  of  bargain  and 
■ale.  In  New-Jersey,  by  an  act,  in  1798,  alienations  by 
me  husband  of  die  wife's  lands  or  of  his  curtesy,  or  by 
a  dowress  having  an  estate  in  dower,  or  other  estate  for 
life,  and  whether  made  with  or  without  warranty,  do  not 
produce  any  prejudice  to  the  persons  entitled  to  the  in- 
heritance, but  the  dowress  forfeits  her  particular  estate. 
If,  however,  there  be,  in  any  state,  a  forfeiture  of  the 
life  estate  by  die  act  of  the  tenant  for  life,  the  party  en- 
titled to  enter  by  reason  of  die  forfeiture,  is  not  bound  to 
enter,  and  may  wait  until  the  natural  termination  of  the 
life  estate.* 


'  Elatr't  Dig.  77.  Dm  e.  Duran,  7  Eaift  Rip.  331.  Weill  «.  Prince, 
9  Matt.  Rip.  508.  Jackson  e .  Mucin*,  9  WendtU,  357.  By  statute*  in 
Kentucky,  in  1798,  no  conveyance  by  the  hatband  of  the  wife's  estate  work*. 
•  discontinuance  thereof;  dot  does  any  alienation  pan  a  greater  estate  than 
might  lawfully  be  conveyed,  or  bar  the  residue  of  the  eatate,  except  that,  if 
the  alienation  be  with  warranty,  the  heiri  will  be  barred  to  the  value  of  th#- 
heriUfB  descended.    3  Dans'*  Km.  Rep.  991,  993. 
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Or  BSTATE8  FOR  TEARS,  AT  WILL,  AMD  AT  6TTFFI  BANCS, 


(I.)   Of  estates  for  y  tart. 

A  lease  for  years  is  a  contract  for  the  possession  and 
profits  of  land,  for  a  determinate  period,  with  the  recom- 
pense of  rent ;  and  it  is  deemed  an  estate  for  years, 
though  the  number  of  years  should  exceed  the  ordinary 
limit  of  human  life.  An  estate  for  life  is  a  higher  and 
greater  estate  than  a  lease  for  years,  notwithstanding 
the  lease,  according  to  Sir  Edward  Coke,*  should  be  for 
a  thousand  years  or  more ;  and  if  the  lease  be  made  for 
a  less  time  than  a  single  year,  the  lessee  is  still  ranked 
among  tenants  for  years.h 

In  the  earlier  periods  of  English  history,  leases  for 
years  were  held  by  a  very  precarious  tenure.  The 
possession  of  the  lessee  was  held  to  be  the  possession  of 
the  owner  of  the  freehold,  and  the  term  was  liable  to  be 
defeated  at  the  pleasure  of  the  tenant  of  the  freehold,  by 
his  suffering  a  common  recovery.1  In  the  reign  of 
Henry  VI.,  it  would  seem,  that  the  law  gave  to  the  lessee, 
who  was  unduly  evicted,  the  right  to  recover,  not  only 
damages  for  the  loss  of  the  possession,  but  the  possession 


■  Ct.  Lift-  4K,  ..    Swnpra.Tol.  U.  p.  343. 

*  Cm.  LUi.  4B,  ■■    l«dVirker,mTh«.b.W««.Daaby,  3  Mnd.Rep.im. 
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itself.'  But  the  interest  of  the  leasee  was  still  in- 
•86      secure,  until  the  statute  of  21  •Hen.  VIII.,  c.  16, 

removed  the  doubts  arising  from  the  conflicting 
authorities,  and  enabled  the  lessee  for  years  to  falsify  a 
recovery  suffered  to  his  prejudice.1'  A  term  was  now  a 
certain  and  permanent  interest,  and  long  terms  became 
common,  when  they  could  be  purchased  and  held  in 
safety.  They  were  converted  to  the  purpose  of  raising 
portions  for  children,  in  family  settlements,  and  by  way 
of  mortgage.' 

It  was  said,  in  the  Duke  of  Norfolk's  cate,i  that  there 
was  nothing  in  the  books,  before  the  reign  of  Elizabeth, 
respecting  terms  attendant  upon  the  inheritance ;  but  that 
in  the  latter  part  of  her  reign,  mortgages  for  long  terms  of 
years  came  into  use ;  and  then  it  was  deemed,  in  chan- 
cery, advisable  to  keep  the  term  outstanding,  to  wait 
upon,  and  protect  the  inheritance.  A  long  lease,  in 
modern  times,  has  been  considered  a  muniment  of  title, 
and  equivalent,  in  some  respects,  to  an  estate  in  fee. 
No  man,  said  Lord  Mansfield,  held  a  lease  for  3000 
years  as  a  lease,  but  as  a  term  to  attend  the  inheritance  ; 
and  half  the  titles  in  the  kingdom  were  so.*  Long  terms, 
as  for  one  hundred,  or  five  hundred,  or  a  thousand  years, 
created  by  way  of  trust,  to  secure  jointures,  and  raise 
portions,  or  money  on  mortgage  for  family  purposes,  and 
made  attendant  upon  the  inheritance,  first  came  into 
extensive  discussion,  in  the  case  of  Freeman  v.  BarneaJ 
They  now  occupy  a  large  space  in  the  English  law ;  and 
the  practice  of  keeping  outstanding  terms  on  foot,  to 


•  F.  N.  B.  198,  cite.  19  Hm.  VI. 

•  See  a  liet  of  the.  authorities,  pro  and  eon,  taken  principally  from  the  Ycmr 
Book*,  cited  in  the  margin  to  Co.  lAtt.  46,  a. 

•  F.  S.  B.  331.    3  Biackt.  Gem.  143.    SiW  Hillary  a/  tit  EnglM 
Imm,  Td.hr.  232, 333. 

•  3  Ck.  Cat.  24. 

•  Deans.  Barnard,  Ctnop.  Rep.  59T 
'1  Fm1.53.B0.     lLm.370,  S.C 
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attend  and  protect  the  inheritance,  after  the  performance 
of  the  trusts  for  which  they  were  raised,  renders  the 
learning  on  this  subject  extremely  interesting  to  convey- 
ancers, and  to  the  profession  at  large  in  the  country 
where  that  practice  prevails.  This  learning  is, 
•fortunately,  not  of  much  use  or  application  in  *87 
the  United  States ;  but  a  cursory  view  of  its 
general  principles  seems  due  to  the  cause  of  legal 
science,  and  it  will  at  least  excite  and  gratify  the  curiosity 
of  the  American  student. 

(1.)  The  advantage  derived  from  attendant  terms,  in 
the  security  which  they  afford  to  purchasers  and  mortga- 
gees. If  the  bona  fide  purchaser  or  mortgagee  should 
happen  to  take  a  defective  conveyance  or  mortgage,  by 
which  be  acquires  a  mere  equitable  title,  he  may,  by 
taking  an  assignment  of  an  outstanding  term  to  a  trus- 
tee for  himself,  cure  the  defect,  so  far  as  to  entitle  him- 
self to  the  legal  estate  during  the  term,  in  preference  to 
any  creditor,  of  whose  encumbrance  be  had  not  notice, 
at  or  before  the  time  of  completing  his  contract  for  the 
purchase  or  mortgage.  He  may  use  the  term  to  protect 
bis  possessions,  or  to  recover  it  when  lost.  This  protec- 
tion extends  generally  as  against  all  estates  and  encum- 
brances created  intermediately  between  the  raising  of 
the  term  and  the  time  of  the  purchase  or  mortgage  ;  and 
the  outstanding  term,  so  assigned  to  a  trustee  for  the  pur- 
chaser or  mortgagee,  will  prevail  over  the  intermediate 
legal  title  to  the  inheritance.  In  the  case  of  Willoughby 
v.  Willoughby,'  Lord  Hardwicke  took  a  full  view  of  the 
doctrine ;  and  he  may  be  considered  as  having  estab- 
lished the  principle  of  applying  old  outstanding  terms  to 
the  protection  of  purchasers  and  encumbrancers.  Mr. 
Buffer  considered  that  case  as  the  magna  charta  of  this 
branch  of  the  law.  It  was  observed,  that  a  term  for 
years  attendant  upon  the  inheritance  was  the  creature  of 

'  1  Term  Jfcp.  763.    1  Colt.  Jurid.  351,  S.  C. 
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a  court  of  equity,  and  invented  to  protect  real  property, 
and  keep  it  in  the  right  channel ;  and  a  distinction  was 
made  between  these  attendant  termt  and  terms  in  grou, 
though,  in  the  consideration  of  the  common  law,  they  are 
the  same.  At  law,  every  term  is  a  term  in  gross.  It  is. 
a  term  in  active  operation,  without  having  the  purpose  of 
its  creation  fulfilled.     Such  terms  are  considered  as 

separate  from  the  inheritance,  and  a  distinct  and 
•88       different  species  "of  property.     The  reversioner 

or  remainder-man  has  no  interest  in  them,  other 
than  a  right  to  redeem,  on  fulfilling  the  purpose  of  their 
creation. 

When  the  legal  ownership  of  the  inheritance  and  the 
term  meet  in  ihe  same  person,  a  legal  coalition  occurs ; 
and,  at  law,  the  term,  which  before  was  personal  pro- 
perty, falls  into  the  inheritance,  and  ceases  to  exist.  But 
in  equity,  another  kind  of  ownership  takes  place,  being 
an  equitable  or  beneficial  ownership,  as  distinguished 
from  the  mere  legal  title.  Where  that  ownership  of  the 
term  and  the  inheritance  meet  in  the  same  person,  un- 
divided by  any  intervening  beneficial  interest  in  another, 
an  equitable  union  exists,  and  the  term,  which  before 
was  personal  property,  becomes  annexed  to  the  inherit- 
ance, and  attendant  upon  it,  as  part  of  the  same  estate, 
unless  the  owner  of  the  property  had  expressed  a  con- 
trary intention,  and  which  would  prevent  the  union  of 
the  term  and  the  inheritance.  The  relation  between  the 
ownership  of  such  a  term  and  the  inheritance,  forms 
their  union  in  equity,  and  gives  the  term  the  capacity  of 
being  considered  as  attendant  upon  the  inheritance, 
where  no  trust  is  declared  for  that  purpose.  But,  though 
equity  considers  the  trust  of  the  term  as  annexed  to  the 
inheritance,  yet  the  legal  estate  of  the  term  is  always 
separate  from  it,  and  existing  in  a  trustee,  otherwise  it 
would  be  merged.  It  is  this  existence  of  the  legal  estate, 
that  enables  a  court  of  equity  to  protect  an  equitable 
owner  of  the  inheritance  against  mesne  conveyances, 
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which  would  cany  the  fee  at  common  law,  and  also  to 
protect  the  person  who  is  both  legal  and  equitable  owner 
of  the  inheritance,  against  such  mesne  encumbrances, 
with  which  he  ought  not  in  conscience  to  be  affected.  It 
was  accordingly  decided  by  Lord  Hardwicke,  that  if  a 
subsequent  purchaser  or  mortgagee  had  notice  of  a 
former  purchase  or  encumbrance,  he  could  not  avail 
himself  of  an  assignment  of  an  old  outstanding  term  prior 
to  both,  in  order  to  gain  a  preference ;  but  that  without 
such  notice  he  could  protect  himself  under  the  old 
term."  'The  same  doctrine  received  the  sanction  *89 
of  Lord  Eldon,  in  MaunireU  v.  Maitndrell  *  and 
he  observed,  that  if  a  term  be  created  for  a  particular 
purpose,  and  that  purpose  has  been  satisfied,  if  the  in- 
strument does  not  provide,  on  the  happening  of  that 
event,  for  the  ceuer  of  the  term,  the  beneficial  interest  in 
it  becomes  a  creature  of  equity,  to  be  disposed  of  and 
moulded  according  to  the  equitable  interests  of  all  per- 
sons having  claims  upon  the  inheritance.  When  the 
purposes  of  the  trust  are  satisfied,  the  ownership  of  the 
term  belongs,  in  equity,  to  the  owner  of  the  inheritance, 
and  will  attend  the  inheritance,  whether  declared  by  the 
original  conveyance  to  attend  it  or  not.  The  trustee  will 
bold  the  term  for  equitable  encumbrancers,  according  to 
priority ;  and  it  is  a  general  rule,  that  in  all  cases  where 
the  term  and  the  freehold  would,  if  legal  estates,  merge 
by  being  vested  in  the  same  person,  the  term  will,  in 
equity,  be  construed  to  be  attendant  on  the  inheritance, 
unless  there  be  evidence  of  an  intention  to  sever  them.' 

Th  ese  attendant  terms  will  not  be  permitted  to  deprive 
creditors  of  any  benefit  they  would  have  of  the  term  for 
payment  of  their  debts ;  nor  will  they  protect  the  inheri- 


•  Sm  the  ■trong  and  lucid  opinion  of  Mr.  Fesrne,  oc  the  subject  at  the** 
ittMdaot  tarn*,  in  1  ColL  Jarid.  279. 

*  IOFm.346. 

■  Chapal  ».  Ginfer,  9  V«.  509. 
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lance  in  fee  from  debts  due  from  the  vendor,  by  spe- 
cialty, to  the  crown."  They  protect  the  purchaser  against 
an  act  of  bankruptcy  in  the  vendor,  if  the  purchaser  had 
not  notice  of  it ;  and  equity  denies  permission  to  the  as- 
signees of  the  bankrupt  to  call,  to  the  prejudice  of  the 
purchaser,  for  an  assignment  of  a  term  standing  out  in 
trustees.1*  They  likewise  protect  against  a  claim  of 
dower,  if  the  purchase  or  mortgage  was  made  previ- 
ous to  the  right  of  dower-  attaching,  and  the  assign- 
ment of  the  term  be  actually  made  before  the  husband's 

death.' 
"90  *The  purchaser  or  mortgagee  may  call  for  the 

assignment  of  all  terms  conferring  a  title  to  the 
legal  estate,  and  of  which  he  can  avail  himself  in  an  ac- 
tion of  ejectment ;  and  that  includes  every  term  which 
is  not  barred,  or  merged,  or  extinguished,  by  a  proviso 
or  cesser,  or  presumed  to  be  surrendered.  The  question 
whether  the  term  be  validly  subsisting  as  an  outstanding 
estate,  has  led)  in  the  English  courts,  to  the  most  pro- 
tracted and  vexatious  discussions  ;  and  it  may  become 
interesting  to  the  American  lawyer,  standing  on  bis 
"  vantage  ground,"  and  happily  exempted  from  the  con- 
trol of  those  subtle  and  perplexing  modifications  of  pro- 
perty, to  trace  the  progress  of  the  discussions,  and  wit- 
ness the  ability  and  searching  inquiry  which  they  have 
displayed.  He  will  find  new  occasion  to  cherish  and 
admire  the  convenience  and  simplicity  of  our  own  sys- 
tems, which,  on  this  subject,  afford  better  security  to 
title,  and  greater  certainty  to  law. 

A  proviso  of  cesser  is  usually  annexed  to  long  terms, 
raised  by  mortgage,  marriage  settlement,  or  annuity, 
whereby  the  term  is  declared  to  be  determinable  on  the 


•  The  King  t>.  Smith,  Sugdcri.   Treatiir.  of  Vendott  and  Ptrekanr*. 
opP.  d.  13.    The  King  v.  St  John,  2  Price,  317. 

•  Wilk™  r.  Bodingtoo,  9  Fern.  599. 

•  Wyiin  «.  Williim,  5  Vet.  130. 
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happening  of  a  certain  event ;  and  until  the  event  pro- 
vided for  in  the  declaration  of  cewer  has  occurred,  the 
term  continues.  And  if  there  be  no  such  proviso,  it  will 
continue  until  expressly  merged,  or  surrendered,  even 
though  the  special  purpose  for  which  it  was  created  be 
answered.  But  the  doctrine  of  a  presumed  surrender 
of  a  term,  is  that  which  has  occupied' the  most  intense 
share  of  professional  attention,  and  given  rise  to  a  series 
of  judicial  decisions,  distinguished  for  a  strong  sense  of 
equity,  as  well  as  for  the  spirit  and  talent  with  which  they 
handle  thb  abstruse  head  of  the  law. 

According  to  the  old  rule  of  practice,  if  the  term  had 
been  once-assigned  to  attend  the  inheritance,  there  could 
be  no  presumption  of  a  surrender,  and  it  would  be 
treated  as  a  subsisting  term ;  for,  a  direct  trust  being 
annexed  to  the  term,  it  followed  the  inheritance  through 
all  its  channels  and  descents  from  ancestor  to  heir.  But 
if  the  term  was  once  satisfied,  and  had  not  been  assign- 
ed, it  was  subject  to  be  barred  by  the  operation 
of  the  statute  of  limitations.  *8o,  if  it  had  been  *91 
assigned,  and  had  lain  dormant  for  forty,  fifty,  or 
sixty  years,  without  any  notice  being  taken  of  it,  in  the 
changes  which  the  title  had  undergone,  a  surrender 
might  be  presumed.  The  current  of  the  decisions  at 
law  has,  for  some  time,  been  setting  strongly  in  favour 
of  a  presumed  surrender  of  the  term,  when  set  up  as  a 
defence  in  ejectment,  provided  there  be  circumstances 
to  induce  the  presumption.  Such  circumstances  exist, 
if  the  term  had  been  passed  over  in  silence,  on  a  change 
of  property,  and  the  parties  had  not  taken  an  actual  as- 
signment of  the  term,  or  a  declaration  from  the  trustee, 
when  they  had  the  means  of  knowing  that  the  term  ex- 
isted. A  declaration,  however,  by  the  trustee,  or  an 
actual  assignment,  or  the  fact  that  the  term  has  not  been 
satisfied,  will  rebut  the  presumption  of  a  surrender- 
Courts  of  law  do  now  take  notice  of  trusts  of  attend- 
ant terms,  and  have  departed  from  the  ancient  rigid 
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role,  of  considering  every  trust  terra  to  be  a  term  in 
gross.  The  two  latest  cases  at  law,  on  the  subject,  are 
those  of  Doe  v.  Wright,  and  Doe  v,  Hilder.*  In  the 
first  of  those  cases,  a  term  for  one  thousand  years  was 
created  by  deed,  and,  eighteen  years  thereafter,  it  was 
assigned,  for  the  purpose  of  securing  an  annuity,  and 
then  to  attend  the  inheritance.  The  estate  remained 
undisturbed  in  the  bands  of  the  owner  of  the  inheritance, 
and  his  devisee,  for  seventy-eight  years,  without  any 
material  notice  having  been  taken  of  the  term  ;  and  it 
was  held,  that  a  surrender  of  the  term  was  to  be  pre- 
sumed, in  favour  of  the  owner  of  the  inheritance.  In 
the  other  case,  a  term  for  years,  created,  in  1762,  by  the 
owner  of  the  fee,  was  assigned  to  a  trustee,  in  1779,  to 
attend  the  inheritance  ;  and,  in  1814,  the  owner  of  the 
inheritance  executed  a  marriage  settlement.  In  1816, 
he  conveyed  his  life  interest,  and  his  reversion  in  the 
estate,  under  the  settlement,  to  a  purchaser,  as  a  secu- 
rity for  a  debt ;  but  no  assignment  of  the  term,  on 
delivery  of  the  deeds  relating  to  it,  took  place ;  and, 
in  1819,  an  actual  assignment  of  the  term  was 
"92  made*  by  the  administrator  of  the  trustee,  to  a 
new  trustee,  for  the  purchaser  in  1816.  It  was 
decided,  that  a  surrender  was  here  to  be  presumed  prior 
to  1819,  and  that  the  term  could  not  be  set  up,  to  pro- 
tect the  purchaser  against  a  prior  encumbrancer.  The 
presumption  of  a  surrender  was  deemed  necessary,  to 
prevent  the  more  unfavourable  inference,  either  of  want 
of  integrity  in  the  purchaser  in  suffering  the  attendant 
term  to  pass  neglected,  or  of  want  of  care  and  caution 
on  the  part  of  tbe  professional  men  engaged  in  the  trans- 
actions. 

This  last  decision  threw  the  English  conveyancers 
into  consternation ;  and  it  was  very  much  condemned,  as 
shaking  the  landmarks  of  real  property,  and  rendering 

•S  Bar™.  $  AW.  710.  783. 

Dpt.cdoyGoogle 


I*c  LVLJ  OF  REAL  PROPERTY.  93 

insecure  the  title  of  every  purchaser,  by  destroying  all 
reliance  upon  attendant  terms.*  Lord  Eldon  was 
strongly  opposed  to  the  modem  facility,  in  courts  of  law, 
•of  sustaining  the  presumption  of  the  surrender  of  a  term.6 
'But  the  Vice-Chancellor,  Sir  John  Leach,  in  Emery  v. 
Orocock,"  supports  the  doctrine  of  the  K.  fi.  in  clear  and 
■decided  language ;  and  this  would  seem  to  be  the  most 
authoritative  conclusion  from  the  review  of  the  cases  on 
the  subject-* 

•As  the  owner  of  the  fee  is  entitled  to  all  the  *93 
benefits  which  he  can  make  of  a  term  attendant 
upon  the  inheritance  during  its  continuance  in  trust,  the 
equitable  interest  in  the  term  will  devolve  in  the  same 
channel,  and  be  governed  by  the  same  rules,  as  the 
inheritance.  The  tenant  in  whose  name  the  term  for 
-years  stands,  is  but  a  trustee  for  the  owner  of  the  in- 
heritance, and  he  cannot  obstruct  him  in  bis  acts  of 
ownership.  The  term  becomes  consolidated  with  the 
inheritance,  and  follows  it  in  its  descent  or  alienation. 
On  the  death  of  the  ancestor,  it  vests,  technically,  in  his 
personal  representatives ;  but  in  equity,  it  goes  to  the 


■  See  Sir  Edaard  8.  Sugdtn't  Letter  to  Charltt  Bulltr,  Esq.,  on  the 
doctrine  of  presuming  a  surrender  of  tonus  asrigned  to  attend  the  inheritance. 

*  The  cases  of  Towmand  v.  Bishop  of  Norwich,  Hayi  ».  Bailey,  and  A»- 
piaaJ  a.  Kempson,  are  referred  to,  in  the  appendix  to  the  liith  edition  of  Sug- 
dtn't  Easy  1  on  Vendor!  and  Purchasers,  lot  Lord  Eldon's  continued  mark* 
of  diaapprobalion  of  the  lecent  doctrine. 

«  6  Madd.  Rep.  54. 

1  The  leading  caaei  on  the  question  have  been  collected,  and  the  doctrine 
of  attendant  terms  clearly  and  neatly  condensed,  by  Mr.  Sutler,  in  Co. 
LitL  390,  b.  note  349,  aec  13  ;  but  the  whole  subject  is  much  more  fully 
examined  by  Mr.  Coventry,  in  his  voluminous  notes  to  3  Powell  on  Mortga- 
ge, 477—512. 

The  English  real  property  commissioners,  in  their  second  common  law  re- 
port, in  1830,  proposed,  ss  an  improvement  of  the  doctrine  of  ouurtsnding 
terms,  tbat  the  plaintiff  be  not  defeated  in  his  recovery  by  proof  of  the  exis- 
tence of  s  term,  unless  it  be  shown  to  be  held  adversely  to  him.  or  unless  the 
defendant,  with  his  plea,  give  notice  of  the  existence  of  the  term,  und  of  bia 
intention  to  set  it  op. 
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heir,  and  is  considered  as  part  of  the  inheritance,  not- 
withstanding it  formally  goes  in  a  course  of  adminis- 
tration, and  not  in  a  course  of  descent.  Being  part  of 
the  inheritance,  it  cannot  be  severed  from  it,  or  made  to 
pass  by  a  will,  not  executed  with  the  solemnities  re- 
quisite to  pass  real  estate.* 

In  this  country,  we  have  instances  of  long  terms  of 
near  one  thousand  years ;  but  they  are  treated  alto- 
gether as  personal  estate,  and  go,  in  a  course  of  admin- 
istration, as  chattel  interests,  without  any  suggestion  of 
their  being  of  the  character  of  attendant  terms. b  Our 
registry  acts,  applicable  to  mortgages  and  conveyances, 
determine  the  rights  and  title  of  bona  fide  purchasers  and 
mortgagees,  by  the  date  and  priority  of  the  record ;  and 
outstanding  terms  can  have  no  operation  when  coming 
in  collision  with  a  registered  deed.  We  appear  to  be 
fortunately  relieved  from  the  necessity  of  introducing 


•Lent  e.Naedham,  3  Fern.  138.  Whitchurch  b.  Whitchurch,  2  P.Wmt. 
336.  Villien.  «.  Villiem,  2  Alk.  71.  Since  the  last  edition  of  these  Com- 
mentaries, the  English  rtatute  of  8  and  9  Vict.,  ch.  112,  relating  to  talinfai 
fernu,  of  the  lit  January,  1846,  put  en  end  to  satisfied  terms  by  not  allow- 
ing them  to  be  any  longer  kept  on  foot,  na  an  attendant  term  by  assignmont. 
The  Revittd  Constitution  of  New- York  of  1846,  hae  demolished  all  long 
leasee,  by  declaring,  that  no  lease  or  grant  of  agricultural  land,  thereafter  to 
be  made,  for  a  longer  period  than  twelve  yean,  in  which  shall  be  reserved 
any  rent  or  service  of  any  kind,  shall  be  valid. 

h  Gay's  case,  5  Man.  Rtp.  419.  Brewster  r.  Hill,  1  K.  H.  Rep.  350. 
Dillingham  a.  Jenkins,  7  Smiths  4-  M.  487.  In  Massachusetts,  by  the  Re- 
tiled  Statuta  of  1835,  it  was  declared,  that  the  leasees  and  assignees  of 
leasees  of  real  estate,  for  the  term  of  one  hundred  years  or  more,  in  eases) 
where  there  is  an  unoipirsd  residue  of  fifty  yeara  or  more  of  the  term. 
should  be  regarded  as  freeholders,  and  the  estate  subject,  like  freehold  es- 
tates, to  descent,  devise,  dowor,  end  execution.  And,  in  Ohio,  by  statute  in 
1831,  lands  held  by  the  tenure  of  permanent  leases,  were  to  be  considered 
real  estate  in  reepect  to  judgments  and  executions.  Ckatt'i  Statute*  of 
Ohio,  vol.  ii.  1185.  A  judgment  in  Ohio,  is  a  lien  on  permanent  leaseholds, 
or  for  instance  on  a  tease  for  the  term  of  ninety-nine  yeara,  renewable  for- 
ever, equally  as  upon  other  real  estate.  And  In  the  purview  of  the  Ohio 
statutes,  leasehold  estates  for  the  most  essential  purposes,  as  judgments,  exe- 
cntione,  descent  and  distribution,  are  regarded  as  freeholds  or  real  estato  The 
Northern  Bank  of  Kentucky  v.  Rocee,  13  Ohio  Rep.  334, 
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the  intricate  machinery  of  attendant  terms,  which  have 
been  devised  in  England  with  so  much  labor  and  skill,  to 
throw  protection  over  estates  of  inheritance.  Titles  are 
more  wisely  guarded,  by  clear  and  certain  rules,  which 
may  be  cheaply  discovered,  and  easily  understood; 
and  it  would  be  deeply  to  be  regretted,  if  we 
*were  obliged  to  adopt  so  complex  and  artificial  a  "94 
system  as  a  branch  of  the  institutes  of  real  pro- 
perty law.  In  New- York,  under  the  recently  revised  sta- 
tute* relative  to  uses  and  trusts,*  these  trust  terms  cannot 
exist  for  the  purposes  contemplated  in  the  English  equity 
system.  All  trusts  except  those  authorized  and  modified 
by  the  statute,  are  abolished ;  and  express  trusts  may  he 
created,  to  "  sell  lands  for  the  benefit  of  creditors,  and  to 
sell,  mortgage,  or  lease  lands,  for  the  benefit  of  legatees, 
or  for  the  purpose  of  satisfying  any  charge  thereon,  and 
to  receive  the  rents  and  profits  of  land,  to  be  applied  to 
the  use  of  any  person ;  and  the  trustees  cannot  sell, 
convey,  or  do  any  other  act  in  contravention  of  the  trust ; 
and  when  the  purposes  for  which  the  express  trust  shall 
have  been  created  have  ceased,  the  state  of  the  trustees 
ceases  also."1*  This  strict  limitation  of  the  power  of 
creating  and  continuing  trusts,  would  in  its  operation, 
have  totally  destroyed  these  attendant  terms,  had  they 
otherwise  existed  in  New-York. 

Leases,  among  the  ancient  Romans,  were  usually  of 
very  short  duration,  as  the  quinquennium,  or  term  for  five 
years ;  and  this  has  been  the  policy  and  practice  of 
several  modern  nations;  as  France,  Switzerland,  and 
China.  But  the  policy  has  been  condemned  by  distin- 
guished writers,  as  discouraging  agricultural  enterprise, 
and  costly  improvements.' 


•  New-York  Rcviicd  Statute*,  to!.  L  727,  738,  729,  730,  we.  45.  49.  55. 
60,  61.  65.  67. 

•  Sm  infra,  p.  310. 

•  Oibbon'i  Hitt.  Tot.  Tiil.  86,  note.     Lord  Karr.it'  Gentleman  Farmer,  407, 

Voi..  rv.  s 
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(9.)  Leases  for  years  may  be  made  to  commence  m 
Jutwo;  for,  being  chattel  interests,  they  rarer  were  re- 
quired to  be  created  by  feoffment  and  livery  of 
•96  seisin.  The  tenant  was  "never  technically  seised, 
and  derived  no  political  importance  from  his 
tenancy.  He  could  not  defend  himself  in  a  real  action. 
Be  held  in  the  name  of  his  lord,  and  was  rather  his 
servant  than  owner  in  his  own  right.  This  was  the 
condition  of  the  tenant  for  years,  in  early  times,  as  de- 
scribed by  Bracton  and  Fleta,  and  other  ancient  au- 
thorities ;'  and  this  distinctive  character  of  ternm  for 
years,  has  left  strong  and  indelible  lines  of  distinction  in 
the  law  between  leases  for  years  and  freehold  estates. 
But  the  statute  of  frauds  of  39  Car.  II.,  c.  3,  sec.  1,  2, 3, 
(and  which  has  been  generally  adopted  in  this  country,) 
rendered  it  necessary  that  these  secondary  interests 
should  be  created  in  writing.  The  statute  declared, 
that  "all  leases,  estates,  or  terms  of  years,  or  any  un- 
certain interests  in  lands,  created  by  livery  only,  or  by 
parol,  and  not  put  in  writing,  and  signed  by  the  party, 
should  have  the  force  and  effect  of  leases,  or  estates  at 
will  only,  except  leases  not  exceeding  the  term  of  three 
years,  whereupon  the  rent  reserved  during  the  term 


cited  in  1  Bio.  Civil  Laa,  198,  note-  Jefferson's  remarks  on  short  leases  in 
France.  Jtfftrtarii  Work',  vol.  ii.  105.  Dr.  Brnicne,  191  — 196,  has  given 
an  interesting  detail  of  the  condition  of  the  Roman  lessee.  In  Scotland 
very  long  leases  arc  considered  as  within  the  prohibition  of  alienation;  and 
Hi.  Bell  says,  that  a  lease  for  nineteen  years  is  alone  to  be  relied  on,  under  a 
general  clause  in  a  dead  of  entail  prohibiting  alienation.  Bell's  Comm.  vol.  i. 
69,  TO.  It  is  stated  in  the  Edinburgh  Renew,  for  July,  1834,  p.  393,  that 
it  is  believed  that  not  more  than  a  third  part  of  England  is  occupied  by  ten- 
ants holding  under  leases.  They  must  then  be  tenants  from  year  la  year, 
and  this  must  be  very  unfavorable  to  agricultural  improvement.  The  fact 
would  seem  to  be  almost  incredible ;  and  yet  see  what  Lord  Mansfield  says 
on  the  subject,  infra,  p.  1 1 1.  See  also,  Edinburgh  Rtviea,  for  April,  1836, 
p.  Ill,  where  it  is  said,  that  a  great  part  of  the  best  cultivated  region  of  Eng- 
land, is  in  the  occupation  of  farmers,  who  hold  from  year  to  year. 

*  Fltta,  lib.  5,  c  5,  sec  18, 19,  30.    DalrympU  on  Feudal  Property,  c  3, 
•eo.  1,  p.  25.    FrttbmamBmtM.va.  i.304,  305,806. 
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:  to  two-thud  parts  of  the  fall  improved 
value  of  the  thing  demised."  "And  that  no  lease  or 
estate,  either  of  freehold  or  term  of  years,  should  be  as- 
signed, granted,  or  surrendered,  unless  in  writing."  The 
general  provisions  of  the  statute  of  frauds  have  been 
adopted,  by  statute  in  New-York,  and  the  statute  de* 
okret,  that  no  estate  or  interest  in  lands,  other  toast 
leases  for  a  term  not  exceeding  one  year,  shall  be 
created,  assigned,  or  declared,  unless  by  a  deed  or  con- 
veyance in  writing,  subscribed  by  the  party  ;  and  every 
contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  lands,  or  any  interest  therein,  is 
declared  void,  unless  in  writing,  and  subscribed  by  the 
party.- 


■  New-York  Rented  BtataUt,  vol.  il.  135,  sec  S.  The  Matt.  Revited 
Staimtes,  p.  408,  declare  all  estatea  and  interest!  in  land,  created  withont 
writing,  to  be  estate*  nt  will  only.  By  the  Statute!  of  Coanectaut,  1838,  p. 
191,  no  IBM—  of  land,  exceeding  a  fear,  are  valid,  except  against  tba  gran. 
Ur,  Sst,  miles*  iu  writing,  Bijfned  and  witnessed.  The  Pennsylvania  statute 
af  177S,  follows  the  English  atatota,  and  allows  pare!  leases  not  exceeding 
three  years,  withont  adding  anjr  thing  ax  to  the  reservation  of  tent.  Par- 
•W*  Dig.  779.  In  ether  state*,  at  New-  Jersey ,  Georgia,  Ate,  the  English 
ttalnta  of  frauds  m  strictly  lolioirod.  Elmer*!  Dig.  213.  Prinee't  Dig. 
91S.  See  tstfra,  p.  115,  and  see  supra,  vol.  ii.  336,  note  a,  as  to  the  character 
af  betterment*.  In  Scotland,  leases  of  land  exceeding  the  term  of  a  year, 
are  not  effectual,  nnleae  in  writing,  and  followed  by  possession.  1  Beltt 
Con*.  SO.  It  was  the  old  rale  that  a  lease  commencing  from  tit  day  af  f  As- 
sists, or  from  lac  dale,  began  to  operate  the  day  alter  the  date.  Co.  Lilt. 
48,  h.  Bat  this  rule  warn  afterward*  shaken,  and  from  toe  date,  or  from  the 
tmy  of  ties  date,  may  be  either  inclusive  or  exclusive  of  that  day,  according 
I*  tba  context  ot  subject-matter,  and  the  courts  will  construe  the  words  so- 
bs to  effectuate  the  doeda  or  parties  and  not  destroy  them.  Piigh  o.  Dnke- 
si  Leeds,  Coop.  Rep.  714.  There  is  no  general  rulo  on  the  subject,  and  in 
CODTpoting;  time  from  act  or  an  event,  the  day  >  to  be  incl naive  or  exclusive, 
aoeordiag  to  the  reason  of  the  thing,  and  the  circumstances  of  the  ease. 
ft.  *.  Stevens,  5  Eatt,  944.  Freabrey  o.  Williams,  15  Man.  Rep.  193. 
Lsater*.  Garland,  15  fee, 34a  The  principle  of  that  latter  case  was,  that 
when  thaw  from  a  particular  period  is  allowed  to  a  party  to  do  an  act,  the  first 
day  isle  be  reckoned  exclusively,  and  that  MM  was  deemed  a  sound  authori- 
ty m  Blayinire  n.  Haley,  6  Mttmn  d>  PP.,  49.  The  tendency  of  the  recent 
BngTsn  decisions  is  to  exclude  the  day  of  the  not,  nnJeaa  some  special  reason 
evaders  il  necessary  ta  raekoa  It  inalasi ve.    Bat  hi  New-Hejsaa*Mre  who*  a, 
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{3.)  If  land  be  let  upon  shares,  for  a  single  crop  only, 
that  does  not  amount  to  a  lease ;  and  the  possession  re- 


computation  in  te  be  inado  from  an  act  done,  or  from  the  time  of  an  act, 
the  day  when  the  not  It  to  be  done  ii  to  be  included  ;  though  in  the  computa- 
tion of  time  from  a  date,  or  from  the  day  of  a  data,  the  day  of  the  date  ii  I* 
bo  excluded.  Blake  b.  Crown inshield,  9  N.  H.  Sep.  304,  It  ni  truly  ob- 
served in  thii  latter  oaae  that  It  would  be  very  difficult  to  deduee  from 
the  caaea  a  general  rule.  In  Illinoii  the  rule  is,  when  an  action  ii  to 
be  performed  within  a  particular  time  from  and  after  a  specified  day, 
to  exclude  the  day  named  and  include  the  day  in  which  the  act  b  to 
be  done.  4  Seamntou,  490.  But  ordinarily,  the  day  of  a  demise  isinclu- 
Bve,  and  to  be  conaidered  in  computing  the  time  of  it*  commencement  and 
termination.  The  reaaon  is  that  thii  construction  is  here  need,  not  by  way 
of  compulation,  but  of  putting  an  initrtei  ;  and  when  there  ia  nothing  elae 
to  guide  the  construction,  that  one  ia  assumed  which  ia  moat  beneficial  to  him 
in  whose  favour  the  instrumental  made,  and  an  immediate  interest  pastes. 
Lytla  e.  Williams,  15  Strg.  tf  Raale,  135.  Danaldaon  v.  Smith,  1 AA.  197. 
In  New- York,  a  lease  from  the  first  day  of  May  to  the  fiiat  day  of  Hay,  hu 
been  auppoaed  to  be  exclusive  of  the  first  day,  though  contrary  to  the  Eng- 
lish role.  But  it  was  admitted  to  be  a  very  unsettled  point,  and  the  usage  in 
Albany,  was  said  to  be  a  reasonable  one,  that  snob,  a  lease  commences  and 
terminate!  at  twelve  at  noon  on  the  first  of  May.  Savage,  Ch.  J.,  in  WOooz 
a.  Wood,  9  Wendell,  346.  See  ante,  vol.  i.  161.  In  the  King  p.  Justices  of 
Cumberland,  4  Neville  <£  Manning,  375,  it  was  held,  that  where  a  certain 
number  of  days'  notice  of  an  intention  to  do  an  act  waa  requisite,  the  day  of 
the  service  of  the  notice  was  excluded  from  the  computation,  and  that  on 
which  the  act  waa  to  be  done  included.  In  Glaasington  e.  Bawlint,  3  £a*f s 
Hep.  407,  the  general  rule  waa  declared  to  be,  that  when  the  computation 
of  time  is  to  be  made  from  an  act  done,  the  day  when  auch  act  iedone  into 
be  included.  See  also,  supra,  vol.  i.  161.  Tbja  rule  was  also  laid  down  in 
Clayton's  caae,  5  Co.  l,a.  BeUaavs.  Heater,  1  Ld.Raym.280.  The  King 
r.  Adderley,  Dang.  Rep.  463.  Castle  c.  Bnrdilt,  3  Term  Rep.  633.  Nottia 
e.  the  Hundred  of  Gautria,  1  Broardcu,  156.  Hob.  139,  S.  C.  Insurance, 
on  goods  to  be  ehipped  between  two  certain  days,  doe*  not  oarer  goods  shipped 
on  either  of  those  days.  Atkins  a.  Boylaton  F.  St.  M.  In*.  Co.,  5  Metcalfe 
Rep.  439.  Though  a  day  in  legal  contemplation  is  punctual  tetnpori*  with- 
out fraction*,  yet,  where  justice  require*  it,  the  exact  lime  in  the  day  in 
which  an  act  wis  performed,  may  be  shown  by  proof.  Brainard  o.  Bushnell, 
11  Conn.  Rep.  17.  It  may  be  well  here  to  observe,  that  a  month  ex  vi  ter- 
mini, in  the  English  law,  mean*  a  lunar  month.  9  Black*.  Com.  141. 
Cateaby**  case,  6  Co.  61,  b.  But  in  mercantile  contracts,  the  usage  or  rule 
is  to  calculate  months  a*  calendar ;  (Jolty  ».  Young,  1  Eip.  N.  P.  Cuts, 
186,)  and  inothercontracts,  the  lunar  is  made  to  yield  to  the  calendar  month, 
if  each  was  the  intention  of  the  contract.  Dyke  a.  Sweeting,  Willee'  Rtp. 
585.    Lang  ..  Gait,  1  Maui.  .f-Sdu.  1)1.    In  thai  country,  the  old  Engutb, 
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mains  in  the  owner."  The  occupant  is  however  a  ten- 
ant in  common  with  the  owner  of  the  growing  crop,  and 
he  continues  so  until  the  tenancy  be  severed  by  a  divi- 
sion.1* But  if  the  contract  be,  that  the  lessee 
possess  "the  land  with  the  usual  privileges  of  ex-  •96 
elusive  enjoyment,  it  is  the  creation  of  a  tenancy 
for  a  year,  though  the  land  be  taken  to  be  cultivated 
upon  shares.' 

A  lessee  for  years  may  assign  or  grant  over  his  whole 
interest,  unless  restrained  by  covenant  not  to  assign 
without  leave  of  the  lessor.  He  may  underlet  for  any 
fewer  or  less  number  of  years  than  he  himself  holds  ; 
and  he  may  encumber  the  land  with  rent,  and  other 
charges.**  If  the  deed  passes  all  the  estate,  or  time  of 
the  termor,  it  is  an  assignment ;  but  if  it  be  for  a  less 
portion  of  time  than  the  whole  term,  it  is  an  underlease, 
and  leaves  a  reversion  in  the  termor.  The  tenant's 
right  to  create  an  undertenancy,  by  the  grant  of  a  less 
estate  than  his  own,  is  a  native  principle  of  the  feudal 
system,  and  a  part  of  the  common  law.     The  lessee  so 


rah  »  conaiderably  impaired,  and  the  term  month  ■  nniatty  computed,  and 
•ipeeially  in  ■tatnte*  and  judicial  proceeding*,  ai  calendar.  Commonwealth 
ft  Chambro,  4  Dallat,  142.  Tilghnm,  Ch.  J.,  in  3  Strg.  d>  Rault,  184. 
Alaton  n.  Alitou,  2  Cent  Rep.  8.  C.  by  Trtodmay,  604.  WiUiamaon  v. 
Farrow,  1830,  S.  C.  Law  Journal,  No.  9,  184.  The  Plea-York  Round 
Statute*,  vol.  i.  G06,  declare,  that  the  term  montiahallbe  conatrnedto  mean 
•alandar  in  ill  atstntee,  deed",  and  contract!  mile**  otherwise  eipreaeed. 
Thai  ia  now  the  statute  law  in  Georgia. 

•  Han  e.  Celey,  Cra.  Eliz.  143.  Brndlih  b.  Schenck,  8  Join*.  Rep.  151. 
Banop  v.  Doty,  1  Vermont  Rep.  37.  Corn  growing  ia  a  chattel  interest,  and 
may  be  aold  by  parol.     Auatin  v.  Sawyer,  9  Cotcen,  39. 

■  Walker  «.  Fitta,  24  Pick.  Rtp.  191. 

•  Jaekfon  v.  Btoirnoll,  1  Join*.  Rep.  967. 

•  The  ralne  of  agricnltnral  lease*,  of  the  duration  of  twenty-one  yean 
and  under,  depend*  ao  much  Upon  the  pewonal  character  of  the  tenant*, 
that  the  rula,  in  Scotland,  ia,  that  they  cannot  be  aaeigned,  or  subletted,  with- 
ootthe  landlord'*  conaent ;  but  the  leaaeof  a  city  tenement  ii  auign&ble,  «■ 
may  be  underlet,  tmleaa  there  be  a  ehnae  of  prohibition.  1  Belli  Com. 
75—77. 
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uaderleasing  may  distrain  for  the  rent  due  aim  on  the 
underlease  j  though,  if  he  assign  over  the  whole  term, 
he  cannot,  because  be  has  no  reversion.  The  under,  or 
derivative  lessee,  is  not  liable  for  the  rent  reserved  in 
the  original  lease,  except  so  far  an  his  goods  and  chat- 
tels, while  on  the  premises,  are  liable  to  a  distress  for 
the  rent  in  arrear  to  the  original  landlord.  There  is  no 
privity  between  him  and  the  original  lessor,  and  be  is 
not  liable  to  an  action  of  covenant  for  such  rent.*  But 
the  assignee  of  the  lessee  is  liable  to  the  assignee  of  me 
lessor,  In  an  action  of  debt,  for  the  time  he  holds ;  far, 

though  there  be  no  privity  of  contract,  there  is  a 
•97      privity  of  estate,  which  creates  a  debt  for  •the 

rent.*  So,  on  the  other  hand,  the  covenantor 
and  his  representatives,  under  a  covenant  to  pay  rent, 
are  liable  for  the  non-payment  of  rent  by  reason  of  the 
privity  of  contract,  after  an  assignment,  and  though 
there  may  be  good  remedy  against  the  assignee."  At 
common  law,  actual  entry  was  requisite,  to  give  the  les- 
see the  rights  and  privileges  of  a  tenant  in  possession  ; 
for  until  then  he  was  not  capable  of  receiving  a  release 
of  the  reversion  by  way  of  enlargement  of  the  estate. 
But  when  the  words,  and  the  consideration  inserted  in 
the  lease,  were  deemed  sufficient  to  raise  a  use,  the  sta- 
tute of  uses  operated  upon  the  lease,  and  annexed  the 
possession  to  the  use,  without  actual  entry.*  Before 
entry  under  the  lease,  as  a  demise  at  common  law,  the 
lessee  had  only  an  executory  interest,  or  intereae  termini, 
and  no  possession."  An  interette  termini  is  a  right  to  the 
possession  of  a  term  at  a  future  time  ;  and,  upon  an  or- 
dinary lease  to  commence  imtanter,  the  lessee,  at  com- 


■  HoUbrt  o.  Hatefc,  Doug.  IBS.    Bacon,  tit  //mi,  I.  8. 

■  Lekenx  v.  Nub,  Sir.  1911.    Holland  ».  Coffin,  9  Pick.  Rtp.  S 

•  OrtfR  v.  Kemrimd,  4  Taunt.  648. 

■  Ikm'i  Abr.tiL  Lent*,  M. 

•  Co.  LttL  S70,  a.    Sktf.  r«a.by  Pntton,  967. 
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mon  law,  and  independent  of  the  statute  of  uses,  has  an 
imteram  termini  only  until  entry.  Its  essential  qualities, 
as  a  mere  interest,  in  contradistinction  to  a  term  in  pos- 
session, seem  to  arise  from  a  want  of  possession'  It  is 
a  right  or  interest  only,  and  not  an  estate,  and  it  has 
the  properties  of  a  right.  It  may  be  extinguished  by  a 
release  to  the  lessor,  and  it  may  be  assigned  or  granted 
away,  but  it  cannot,  technically  considered,  be  surren- 
dered ;  for  mere  is  no  reversion  before  entry,  in  which 
the  interest  may  drown.  Nor  will  a  release  from  the 
lessor  operate  by  way  of  enlargtnent,  for  the  lessee  has 
no  estate  before  entry.1  . 

*(4>)  Leases  may  operate  by  estoppel,  when  *98 
they  axe  not  supplied  from  the  ownership  of  the 
lessor,  but  are  made  by  persons  who  have  no  vested 
interest  at  the  time.  If  an  heir  apparent,  or  a  person 
having  a  contingent  remainder,  or  an  interest  under  aa 
executory  devise,  or  who  has  no  title  whatever  at  the 
tune,  makes  a  valid  lease,  or  duly  conveys,  for  years, 
and  afterwards  an  estate  vests  in  him,  the  lease  or  con- 
veyance will  operate  by  way  of  estoppel,  to  entitle  the 
lessee  to  bold  the  land  for  the  term  specified.1'     But  if 


■Ce.  Xt«.46,  b.  370,  a.  1).  33(i,  a.  Prtiton  on  Convey,  vol.  ii.  311— 317. 
Doen.  Walker,  5  Barme.  £  Crm.  111.  Mr.  Premton  arraigna  Sir  Willi** 
EHacbtoia,  and  even  Littleton  ami  Coke,  for  not  apeaking  with  mJEcionl  pn- 
ciaon  in  reapoot  to  the  difforeuua  between  an  isttrun  termini,  and  a  tarn 
far  jean  in  poajeeeiOQ.  Bat  llie  court  of  K.  B,  in  the  cue  last  cited.  Ml- 
looted  and  atated,  with  gnat  cloarnoae,  upon  the  authorilj  of  Co.  Litt,  all 
tha  leading'  characterietica  of  an  intercut  Itrmini.  There  are  anbtleUa* 
wnon  the  aobjcct  that  betray  eiceaairo  refinement,  sod  lead  to  ueeleaa  nbatrua*- 
■eaa-  Thna,  the  intaraat  "  may  be  rtlta/ed,  but  it  cannot  be  nltrgtd  *g 
rtltat;  it  mar  bo  attigrttd,  but  it  cannot  be  lunmitrtd;  thonjb  it  if  no 
■wpedrmatlt  to  a  tavradtr  or  mcrgtr  af  a  friar  intmrt,  in  *  sure  f*aaa|i 
taUrmt."  9  Prttten  oa  Coxmj.  9IG.  When  the  law  ia  ererran  with  anon 
wramble*,  it  low*  iti  aenas  and  apirit,  and  become*  rnetamorphoead  ;  tnMaa 
rudict  rtUnta  at;  ttipile  crura  teneatur. 

*  Weele  n  Lower,  PolUiftn,  54.  Help*  o.  Hereford,  3  Bona.  *>  Aid. 
249.  Cam.  Dig.  Eilepptl,  E.  10.  Hubbard  b.  Norton,  10  Coaa.  Rtf.  433. 
make  ».  Tncker,  19  Fsnwl  Rtf.  39. 


Dptl.cd  oy  GoOglc 


98  OF  HEAI.  FROFEBTY.  [Part  VL 

the  lease  takes  effect,  by  passing  an  interest,  it  cannot 
operate  by  way  of  estoppel,  even  though  it  cannot  ope- 
rate by  way  of  interest  to  the  full  extent  of  the  intention 
of  the  parties.  If  any  interest,  however  small,  passes 
by  a  deed,  it  creates  no  estoppel.  The  deed  which 
creates  an  estoppel  to  the  party  undertaking  to  convey 
or  demise  real  estate,  when  he  has  nothing  in  the  estate 
at  the  time  of  the  conveyance,  passes  an  interest  or  title- 
to  the  grantee,  or  his  assignee,  by  way  of  estoppel,  from' 
the  moment  the  estate  comes  to  the  grantor,  and  creates 
a  perfect  title  as  against  the  grantor  and  his  heirs.*  The 
estoppel  works  an  interest  in  the  land.  An  ejectment 
is  maintainable  on  a  mere  estoppel.  If  the  conveyance 
be  with  general  warranty,  not  only  the  subsequent  title 
acquired  by  the  grantor  will  enure  by  estoppel  to  the 
benefit  of  the  grantee,  but  a  subsequent  purchaser  from- 
the  grantor,  under  his  after-acquired  title,  is  equally  es- 
topped, and  the  estoppel  runs  with  the  land."  Lord 
Kenyon  was  inclined  to  the  opinion  that  a  subsequent 
purchaser  would  be  equally  estopped,  though 
•99      the   conveyance,  •creating  the    estoppel,  was 


■  Co.  I  Alt.  45,  a.  47,  b.  365, a-  Bacon'*  Abr.  tit-  Leant,  O.  Freetem  <m 
Conwy,  vol.  it.  136.  139.  Brown  v.  M'Comiiok,  6  Wattt,  60.  Logan  at 
Moore,  7  Dana's  flep.  76.  Fletcher  u.  Wilson,  1  Smtdet  $  Marehall,  Mil*. 
Ch.  Rep.  376.  389.  Willi*  u.  Watson,  4  Scammon  Rep.  67.  But  if  the  es- 
tate come*)  to  him  tut  trnitee  to  convey  to  a  ooni  fide  purchaser,  the  ea- 
loppal  does  not  apply.     Borchard  v.  Hubbard,  II  Ohio  Rep.  316. 

k  TTeviran  v.  Lawrence,  1  Salk,  976.  The  learned  editor  baa  annexed  to 
thil  short  case  of  Trevivm  a.  Lawrence,  in  Smith'*  Lending  Cam,  vol.  iL 
an  elaborate  essay  on  the  doctrine  of  estoppels.  Coo  >.  Tolcott,  5  Dsy> 
Rep.  88.  Jackson  v.  Btevetn,  13  Jo  W.  Rep.  316.  M'Wiltiama  e.  NUy,  2 
Strg.  d>Haiek,507.  Somes  v.  Skinner.  3  Pick.  Rep.  53.  White  t>.  Pat- 
ten, 94  Id.  334.  Middlebory  College  a.  Cheney,  1  Vermoni  Rep.  336.  Gard- 
ner v.  Johnston,  1  Peek'*  Tenn  Rep.  94.  Douglass  n.  Scott,  5  HammomTs 
Ohm  Rep.  194.  Lawry  o.  Williams,  13  Maine  Rep.  981.  In  Doawall  n. 
Buchanan,  3  Leigh,  365,  A.  having  only  an  equitable  title,  conveyed  laoda 
by  bargain  and  sale  without  waironfy  to  B.  in  trust  for  C,  and  afterward* 
acquired  the  legal  title,  and  sells  it  to  D.  with  warranty.  It  was  held,  that 
the  legal  estate  subsequently  acquired  by  A.  did  not  enure  to  D.  in  trust. 

fotC. 
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without  warranty;  but  he  was  embarrassed  by  the 
conflicting  authorities,  and  particularly  by  Co.  Litt. 
265."  In  Jackson  v.  Bradford?  it  was  held,  that  though 
a  covenant  of  warranty  would  bar,  by  way  of  estoppel, 
the  heir  and  his  issue,  the  estoppel  would  not  affect  the 
purchaser,  under  a  judgment  entered  against  the  heir, 
in  the  lifetime  of  bis  ancestor,  and  previous  to  the  con- 
veyance creating  the  estoppel. 

(6.)  A  term  for  years  may  be  defeated  by  way  of 
merger,  when  it  meets  another  term  immediately  ex- 
pectant thereon.  The  elder  term  merges  in  the  term  in 
reversion  or  remainder.  A  merger  also  takes  place, 
when  there  is  a  union  of  the  freehold  or  fee  and  the 
term,  in  one  person,  in  the  same  right,  and  at  the  same 
time.  In  this  case,  the  greater  estate  merges  and 
drowns  the  less,  and  the  term  becomes  extinct ;  because 
they  are  inconsistent,  and  it  would  be  absurd  to  allow  a 
person  to  have  two  distinct  estates,  immediately  expect- 
ant on  each  other,  while  one  of  them  includes  the  time 
of  both ;  nemo  potest  esse  domimt  et  tenem.  There  would 
be  an  absolute  incompatibility  in  a  person  filling,  at  the 
same  time,  the  characters  of  tenant  and  reversioner  in 
one  and  the  same  estate ;  and  hence  the  reasonableness, 
and  even  necessity,  of  the  doctrine  of  merger.*  The 
estate  in  which  the  merger  takes  place  is  not  enlarged 
by  the  accession  of  the  preceding  estate ;  and  the  greater 
or  only  subsisting  estate  continues  after  the  merger,  pre- 
cisely of  the  same  quantity  and  extent  of  ownership  as 
it  was  before  the  accession  of  the  estate  which  is  merg- 
ed, and  the  lesser  estate  is  extinguished.*     As  a  general 


*  Geodtitle  b.  Moree,  3  Term  Rtp.  365.  Id  Comstock e. Smith,  13  Pick. 
Itrp.  115,  the  estoppel  wu  held  not  to  apply  to  the  case  of  a  deed  with 
warranty,  whan  the  warranty  wai  restricted  to  the  grantor,  and  thoae  claim - 

»4WM*n,fia. 

•  9  Katie.  Cent.  177.    PrMtM  •■  Ceawy.  to),  iii.  7-  15.  18. 93. 
'HUT. 
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rule,  equal  estates  will  not  drown  in  each  other. 
*109  The  merger  ia  "produced  either  from  the  meeting 
of  an  estate  of  higher  degree  with  an  estate  of 
inferior  degree,  or  from  the  meeting  of  the  particular  es- 
tate and  the  immediate  reversion  in  the  same  person. 
An  estate  for  years  may  merge  in  an  estate  in  fee,  or 
for  life  ;  and  an  estate  powr  autre  me  may  merge  in  an 
estate  for  one's  own  life ;  and  an  estate  for  years  may 
merge  in  another  estate  or  term  for  years,  in  remainder 
or  reversion."  There  is  no  incompatibility,  and,  there* 
fore,  there  is  no  merger,  where  the  two  estates  are  suc- 
cessive, and  not  concurrent.  Thus,  a  lease  may  be 
granted  to  a  tenant  pour  autrt  me,  to  commence  when 
his  life  estate  ceases  ;  and  he  will  never,  in  that  case, 
stand  in  the  character,  which  the  law  of  merger  is  cal- 
culated to  prevent,  of  the  reversioner  to  himself.* 

Merger  bears  a  very  near  resemblance,  in  circum- 
stances and  effect  to  a  surrender ;  but  the  analogy  does 
not  hold  in  all  cases,  though  there  is  not  any  case  in 
which  merger  will  take  place,  unless  the  right  of  making 
and  accepting  a  surrender  resided  in  the  parties  between 
whom  the  merger  takes  place."  To  a  surrender,  it  is 
requisite  that  the  tenant  of  the  particular  estate  should 
rdinqwk  his  estate  in  favour  of  the  tenant  of  the  nest 
vested  estate,  in  remainder  or  reversion.  But  merger  hi 
confined  to  the  cases  in  which  the  tenant  of  the  estate 
in  reversion  or  remainder  grant*  that  estate  to  the  ten- 
ant of  the  particular  estate,  or  in  which  the  particular 
tenant  grants  his  estate  to  him  in  reversion  or  remain* 
der.d    Surrender  is  the  act  of  the  party,  and  merger  it 


■  Prtten  s»  CWcy.  toL  in.  193,  183.  301.  913. 319.  935.  961.     Tos 

ergwapplietif  there  bo  m  unity  of  Main  of  the  land,  »nd  of  a  right  of  way 

or  it,  in  tbc  wme  pereon.    Tiodil,  Ch.  J.,  ill  JautM*.  Pinal.  *  Atklfk.  # 

Uu,  749. 

v  Doe  r.  W»lker.  5  Barn.  $  Cm:  HI. 

•  fnrioa  n  Cmmmj. -oL  HL  93.  lftl. 

-  Aitf.35. 
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tbe  act  of  the  law.  The  latter  consolidates  two  estate*, 
and  sinks  the  lesser  in  the  greater  estate.  Tbe  merger 
is  co-exteuaive  with  the  interest  merged,  as  in  the  can 
of  joint-tenants,  and  tenants  in  common ;  and  it  is  only 
to  the  extent  of  the  part  in  which  the  owner  has 
two  several  estates.  An  "estate  may  merge  for  *10i 
one  part  of  the  land,  and  continue  in  toe  remain- 
ing part  of  it.* 

To  effect  the  operation  of  merger,  the  more  remote 
estate  must  be  tbe  next  vested  estate  in  remainder  or 
reversion,  without  any  intervening  estate,  either  vested 
or  contingent ;  and  the  estate  in  reversion  or  remainder 
moat  be  at  least  as  large  as  the  preceding  estate."  The 
several  estates  must  generally  be  held  in  the  same  legal 
right ;  but  this  rule  is  subject  to  qualification,  and 
merger  may  take  place  even  when  the  two  estates  are 
bold  by  the  same  person  to  different  rights,  as  when  he 
holds  the  freehold  is  his  own  right,  and  the  term  m  •**>» 
droit.  If  they  axe  held  in  different  legal  rights,  there 
will  be  no  merger,  provided  one  of  the  estates  be  an 
accession  to  the  other  merely  by  the  act  of  law,  as  by 
marriage,  by  descent,  by  executorship,  or  intestacy. 
This  exception  is  allowed,  on  the  just  principle,  that  a* 
merger  is  the  annihilation  of  one  estate  in  another  by 
the  conclusion  of  law,  the  law  will  not  allow  it  to  take 
place  to  the  prejudice  of  creditors,  infants,  legatees,  hus- 
bands or  wives.*  But  the  accession  of  one  estate  to 
another,  is  when  the  person  in  whom  the  two  estate* 
meet  is  the  owner  of  one  of  them,  and  tbe  other  after- 
words devolves  upon  him  by  tbe  act  of  the  party,  or  by 
act  of  law,  or  by  descent,  or  in  right  of  his  wife,  or  by 
wilL    If  the  other  estate,  held  in  another's  right,  as  in 


•  Pnttn  on  Cmnf.  »oL  iii.  88, 83. 
>  Oii.  50.  55.  87.  107. 168. 

•  Pn*M*  ™  Cowty.  ni.  iii.  373.  985. 994.    Donathorpi  «.  Palter,  t 
in'tX^.189. 
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right  of  the  wife,  had  been  united  to  the  estate  in  imme- 
diate reversion  or  remainder,  by  act  of  the  party,  as  by 
purchase,  the  merger  would  take  place.*  The  power 
of  alienation  must  extend  to  the  one  estate  as  well  as  to 
the  other,  in  order  to  allow  the  merger,  as  where  the 
husband  has  a  term  for  years  in  right  of  his  wife,  and: 

a  reversion  in  his  own  right  by  purchase.1* 
•102        •Merger  is  not  favoured  in  equity,  and  is  never 

allowed,  unless  for  special  reasons,  and  to  pro- 
mote the  intention  of  the  party.  The  intention  is  con- 
sidered in  merger  at  law,  but  it  is  not  the  governing- 
principle  of  the  rule,  as  it  is  in  equity ;  and  the  rule 
sometimes  takes  place  without  regard  to  the  intention, 
as  in  the  instance  mentioned  by  Lord  Coke."  At  law, 
the  doctrine  of  merger  will  operate,  even  though  one  of 
the  estates  be  held  in  trust,  and  the  other  beneficially, 
by  the  same  person ;  or  both  the  estates  be  held  by  the 
same  person,  on  the  same  or  different  trusts.  But  a 
court  of  equity  will  interpose,  and  support  the  interest 
of  the  cutui  que  trust,  and  not  suffer  the  trust  to  merge 
in  the  legal  estate,  if  the  justice  of  the  case  requires  it.** 
Unless,  however,  there  exists  some  beneficial  interest 
that  requires  to  be  protected,  or  some  just  intention  to 
the  contrary,  and  the  equitable  or  legal  estates  unite  in 
the  same  person,  the  equitable  trust  will  merge  in  the 
legal  title ;  for,  as  a  general  rule,  a  person  cannot  be  a 
trustee  for  himself.  Where  the  legal  and  the  equitable 
interests  descended  through  different  channels,  and 
united  in  the  same  person,  and  were  equal  and  co-ex- 
tensive, it   has  been   held,  that   the   equitable   estate 


*  Prolan  ax  Convey,  vol.  iii.  994,395.  309. 
» /tut.  306, 107. 

•  Co.  Litt.  54,  b.     Pmton  on  Convey,  vol.  iii.  43—49. 

■  1  P.  Wm*.  41.    Atk.  599.    Pititon  on  Corny,  vol.  r 
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merges  in  the  legal,  in  equity,  as  well  as  at  law.*  The 
rule  at  law  is  inflexible ;  but  in  equity  it  depends  upon 
circumstances,  and  is  governed  by  the  intention,  either 
expressed  or  implied,  (if  it  be  a  just  and  fair  intention,) 
of  the  person  in  whom  the  estates  unite,  and  the  pur- 
poses of  justice,  whether  the  equitable  estate  shall 
merge,  or  be  kept  in  existence."  If  the  person  in 
whom  the  estates  unite  be  *not  competent,  as  by  *103 
reason  of  infancy  or  lunacy,  to  make  an  election, 
or  if  it  be  for  his  interest  to  keep  the  equitable  estate  ou 
foot,  the  law  will  not  imply  such  an  intention.* 

It  would  be  inconsistent  with  the  object  of  these  Lec- 
tures, to  pursue  the  learning  of  merger  into  its  more  re- 
fined and  complicated  distinctions ;  and  especially  when 
it  is  considered,  according  to  the  language  of  a  great 
master  in  the  doctrine  of  merger,  that  the  learning 
under  this  bead  is  involved  in  much  intricacy  and  con- 
fusion, and  there  is  difficulty  in  drawing  solid  conclu- 
sions from  cases  that  are  at  variance,  or  totally  irrecon- 
cilable with  each  other .d 

(6.)  Surrender  is  the  yielding  up  of  an  estate,  for  life 


■  Pretlim,  ah.  tap.  314—349.  Douiathorpe  n.  Potter,  3  Eden't  Hep.  169. 
Goodright  r.  Well.,  Doug.  771.      Wads  s.  Paget,  1  Bro.  363.     Salty  a.  A.- 

tm.sv-.ns. 

»  Forbes  v.  Moffat,  18  Vet.  384.  Gardner  v.  Alter,  3  Johns.  Ch,  Sep.  53. 
Starr  e.Ellia,  GJehnt.  Ch.  Rep.  393.  Freeman  e.  Paul.  3  Qreenltaf,  260. 
Gibam  a.  Crahore,  3  Pickering,  475. 

*  Lord  Roaalyn,  in  Compton  v.  Oxenden,  9  Vet.  jr.  361.  Jamaa  t.  John- 
•on,  6  Join*.  Ck-Rrp.  417.     James  a.  Morey,  2  Cainen,  246. 

'  Tha  third  volume  of  Mr.  Prestmii  eitcniive  Treatite  on  Conveyancing, 
*»  Unvoted  exclusively  to  the  law  of  merger.  It  its  the  ablest  and  moat  inter- 
esting discneaioii  in  all  hia  works.  It  is  copious,  dear,  logical,  and  profound  ; 
and  I  am  the  more  ready  to  render  thia  tribute  of  justice  to  its  merits,  nines 
there  ia  great  reason  to  complain  of  the  manner  in  which  hia  other  works  are 
compiled.  He  has  bean  declared,  by  one  of  his  pupil*,  to  have  "  stupendous 
acquirements  ae  a  property  lawyer."  The  evidence  of  his  great  industry  and 
extensive  and  critical  law  learning,  ia  fully  exhibited  ;  but  1  most  be  permitted 
to  aay,  after  having  attentively  read  all  hit  voluminous  works,  that  they  are 
in  general  encumbered  with  much  loose  matter,  and  with  unexampled  and  ia- 
toterebla  tautology  ;  magmluJint  iabormt  tva. 


znofcdoy  Google 


|03  OF  SEAL  PROPERTY.  [Tut  VI. 

er  yean,  to  him  that  hath  the  next  immediate  estate  in 
reversion  or  remainder,  whereby  the  leaser  estate  is 
drowned  by  mutual  agreement.*  The  under-lessee  can-  - 
not  surrender  to  the  original  lessor,  but  he  must  sur- 
render to  his  immediate  lessor  or  his  assignee.0  The 
surrender  may  be  made  expressly,  or  it  may  be  implied 

in  law.     The  latter  ia  when  an  estate,  incom- 
•104    patible  with  the  existing  estate,  is  accepted ;  *or 

the  lessee  takes  a.  new  lease  of  the  same  lands.* 
As  there  is  a  privity  of  estate  between  the  parties,  no 
livery  of  seisin  is  necessary  to  a  perfect  surrender, 
though  (as  we  have  already  seen*)  the  surrender  is  re- 
quired by  the  statute  of  frauds  to  be  in  writing.  It  bas 
accordingly  been  held,  by  Lord  Chief  Baron  Gilbert," 
that  a  lease  for  years  cannot  be  surrendered  by  merely 
cancelling  the  indenture,  without  writing.  The  sur- 
render must  not  be  taken  from  the  cestui  que  trvtt,  bnt 
from  the  legal  tenant ;  and  if  an  old  satisfied  term  has 
lain  dormant  for  a  long  time,  though  sail  outstanding  in 
the  trustee,  the  surrender  of  it  to  the  cestui  que  use  is 
sometimes  presumed,  to  support  the  legal  title  in  him.' 
To  guard  against  the  mischievous  consequence  which 


•  Co.  Lin.  337,  h. 

•  Prelim  on  Abitraeliaf  Title,  »olii.7. 

■  Livingston  B.  Potti,  16  Joint.  Rep.  38.  Ship.  Teach,  by  Proton,  we.  ii- 
300, 301.  Id  (hat  old  and  venerable  work,  under  the  title  Surrender,  the 
whole  law  b  full;  and  clearly  laid  down  ;  but  Mr.  Preiton  mid,  that  in  a  fourth 
volume  tenia  Treatiie  on  Conveyancing,  (and  which  I  have  noteeen,)  the* 
theory  and  practice  uf  tbe  law  of  surrenderi  waa  to  be  examined.  On  a, 
demise  in  writing  of  a  house  to  C,  tbe  key  woi  delivered  to  C.'b  wife,  and  ha 
entered  into  poasenion.  Bat  the  wife  afterward*  delivered  back  the  key  to 
theteaaor  who  accepted  iL  It  m  held,  that  tbe  delivering  bank  the  key, 
onimo  furaun  redden di,  and  the  acceptance  of  it,  amounted  to  a  aorrender  by 
operation  of  law  within  tbe  rtalote  of  fraud*.  Dodd  v.  Acklom,  G  Manning- 
f  Granger,  672. 

■  Supra,  p.  95. 

•  Megennia  u.  M'CuIlough,  Gilb.  Cae.  w  Ee.  236. 

'  Doe  v.  Sybonrn,  7  Term  Rep.  9.  GeodtiUe  a.  Jon**,  ibid.  41.  Doe  ». 
Hi!der,  3  Barm*.  d>  Aid.  7BZ 
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8  result  from  a  surrender,  in  discharging  the  un~ 
derleosee  from  the  payment  of  rent,  and  the  conditions 
and  dependent  covenants  annexed  to  his  lease,  the 
statute  of  4  Geo.  II.,  c.  28,  sec.  6,  provided,  that  if  a  lease 
be  surrendered  to  be  renewed,  and  a  new  lease  given, 
the  privity  and  relation  of  landlord  and  tenant,  between 
the  original  lessee  and  his  nnderlessees,  should  be  re- 
served ;  and  it  placed  the  chief  landlord,  and  his  lessees, 
and  the  underlessees,  in  reference  to  rents,  rights,  and 
remedies,  exactly  in  the  same  situation  as  if  no  surrender 
had  been  made.  This  provision  has  been  incorporated 
in  the  New-York  Revised  Statutes  f  but  in  those  states  in 
which  it  has  not  been  adopted,  the  question  may  arise, 
how  far  the  undertenant  (whose  derivative  estate 
still  continues)  is  discharged  from  •all  the  rents  *10ft 
and  covenants  annexed  to  his  tenancy,  according 
to  the  authority  of  Barton's  case,"  and  of  Webb  v.  Rtusel," 
in  which  that  inequitable  result  is  indicated.  The  same 
rule  is  declared  in  the  text  books  of  the  old  law.* 

(7.)  A  term  for  years  may  be  defeated  by  a  condi- 
tion, or  by  a  priviso  of  cesser  on  the  happening  of  a  spe- 
cified event,  or  by  a  release  to  the  disseisor  of  the  rever- 
sioner.* 

It  is  sometimes  a  question,  whether  the  instrument 
amounts  to  a  lease,  or  is  merely  a  contract  for  a  lease. 
It  is  purely  a  question  of  intention ;  and  the  cases  suffi- 
ciently establish  the  rule  of  construction  to  be,  that 
though  an  agreement  may,  on  one  part  of  it,  purport  to 
be  a  lease,  yet  if,  from  the  whole  instrument,  taken  and 
compared  together,  it  clearly  appears  to  have  been  in- 
tended to  be  a  mere  executory  agreement  for  a  future 


•  Nc»-Yorli  Rrrittd  Statvtt;  vol.  L  744,  m 


•  3  Term  Rip.  401. 

•  c».  lax.  are,  *. 
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lease,  the  intention  shall  prevail.  So,  a  contrary  con- 
clusion is  drawn,  when  the  intention  from  the  instrument 
appears  to  create  a  subsisting  term,  though  it  contem- 
plated a  more  formal  lease  to  be  made."  The  case  of 
Poole  v.  Bentley,h  contains  the  leading  and  the  sound 
doctrine  on  the  subject  Where  agreements  have  been 
adjudged  not  to  operate  by  passing  an  interest,  but  to  rest 
in  contract,  there  has  been,  usually,  either  an  express 
agreement  for  a  further  lease,  or,  the  construing  of  the 
agreement  to  be  a  lease  in  prtesenti,  would  work  a  for- 
feiture, or  the  terms  have  not  been  fully  settled,  and 

something  Anther  was  to  be  done." 
•106        "Leases  for  years  may  be  forfeited,  by  any  act 

of  the  lessee,  which  disaffirms  the  title,  and  de- 
termines the  relation  of  landlord  and  tenant.  If  he  ac- 
knowledges or  affirms,  by  matter  of  record,  the  fee  to 
be  in  a  stranger,  or  claims  a  greater  estate  than  he  is 
entitled  to,  or  aliens  the  estate  in  fee  by  feoffment,  with 
livery,  which  operates  upon  the  possession,  and  effects  a 
disseisin,  or  if  he  breaks  any  of  the  conditions  annexed 
to  the  lease,  be  forfeits  the  same.1  But  these  forfeitures 
are  very  much  reduced,  in  this  country,  by  the  disuse 


•  Chapmen  n.  Trailer,  6  Mceoott  d}  IF.  100.  Brashier  t.  Jackson,  Id.  549. 
Sturgeon  e.  Punter,  ffey,  138.  Foster  v.  Foster,  I  Ln.  55.  Baxter  e. 
Browne,  2  Wm.  Blacks.  Rip.  973.  Goodtitle  o.  Way,  1  Term  Rep.  735. 
Doe  o.  Clan,  3  ibid.  739.  Roe  n.  Anhburner,  5  ibid.  163.  Doe  e.  Smith,  6 
Xatft  Rep.  530.  Poole  r,  Bcntloy,  13  ibid.  168.  Morgan  v.  Bueell,  3 
Taunt.  Rep.  65.  Jackson  n.  Myers,  3  Jahm.  Rep.  388.  Jnckion  c.  Clark, 
ibid.  424.  Thornton  v.  Payne,  5  ibid.  77.  Jackson  v.  Kiseelbrack,  10  ibid. 
336.  Jackson  e.  Delacroix,  2  Wendell,  433.  Bacon  o.  Bowdoin,  22  Pick. 
401.  Prolan  on  Convey,  vol.  u.  177.  Pinero  v.  Judeon,  6  .Ring.  206.  La 
Chipman  e.  Black,  Arnold's  Rep.  vol.  i.  27,  it  was  held,  that  the  intention  of 
the  partien  as  whether  a  lease  was  meant,  or  only  an  agreement  for  a  leaee, 
may  be  gathered,  not  only  from  the  initrument,  bat  from  the  concurrent  or 
subsequent  acta  of  the  partis*.  By  the  acta  of  7  and  8  Vict,  c.  7G,  and  8  and 
9  Vict.,  ch.  106,  any  instrument  not  under  seal,  will  operate  only  aa  an  agree- 
ment for  a  leaae,  though  in  the  terms  of  a  leaee. 

'13B«f**f  B*».168. 

•  Co.  Ltff.  251,  b.    Bacon,  tit.  Leases,  sec  2.    See,  infra. 
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or  abolition  of  fines  and  feoffments,  and  by  the  statute 
provision,  that  no  conveyance,  by  a  tenant  for  Hie  or 
years,  of  a  greater  estate  than  he  could  lawfully  convey, 
should  work  a  forfeiture,  or  be  construed  to  pass  any 
greater  interest."  As  conveyances,  with  us,  are  in  the 
nature  of  grants,  and  as  grants  pass  nothing  but  what 
the  grantor  may  lawfully  grant,"  it  would  follow,  of 
course,  upon  sound  legal  principles,  even  without  any 
statute  provision,  that  conveyances  to  uses  would  not 
work  a  forfeiture  of  the  particular  estate.  * 

(8.)  It  was  a  clear  principle  of  the  common  law,  that 
no  man  could  grant  a  lease  to  continue  beyond  the  pe- 
riod at  which  his  own  estate  was  to  determine  ;  and, 
therefore,  a  tenant  for  life  could  not,  by  virtue  of  his 
ownership,  make  an  estate  to  continue  after  his  death. 
But  a  lease  made  under  a  power  may  continue,  not- 
withstanding the  determination  of  the  estate  by  the 
death  of  the  person  by  whom  the  power  is  exercised." 
The  limitation  and  modifying  of  estates,  by  virtue  of 
powers,  came  from  equity  into  the  common  law 
with  the  statute  of  uses,  and  the  intent  of  'the  *107 
party  who  gave  the  power,  governs  the  construc- 
tion of  it.  Powers  to  make  leases  are  treated  liberally, 
for  the  encouragement  of  agricultural  improvement  and 
enterprise,  which  require  some  permanent  interest.  If 
a  man  hath  a  power  to  lease  for  ten  years,  and  he  leases 
for  twenty  years,  the  lease  is  bad  at  law,  but  good  in 
equity  for  the  ten  years,  because  it  is  a  complete  execu- 
tion of  the  power,  and  it  appears  how  much  it  has  been 
exceeded.''    If  the  power  to  lease  be  uncircumscribed, 


*  Nr.tc- York  RevUed  Statute:  YOl.  i. 739,  sen.  143.  145.     Now.  RevitoJ 
StmtuU;  1635,  pari  9,  tit.  1,  c.  69,  m.  6. 

»  latt.  hc.  608,  609, 610.  618.    Co.  Litt.  330,  b.  333,  ft. 
«  Hale  v.  Green,  2  Roi.  Abr.  261,  pi.  10.     Ran  on  Tenurt  and  Tn- 
mcf,  75. 

*  Lord  Manifold,  Id  1  Burr.  120.    Campbell  s.  Leach,  An*.  740.     Es- 
parto Smyth,  1  Saanit.  Rep.  337.  357.    Hale,  Ch.  B.,  in  Jenkint  v.  Kerni- 

Vol.  IV.  9 
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it  is  liable  to  abuse,  and  to  be  carried,  even  with  upright 
intentions,  to  an  extent  prejudicial  to  the  interest  of  the 
cestui  que  trusts,  or  parties  in  remainder.  Thus,  the  im- 
plied power  in  trustees  to  lease,  was  carried  to  a  great 
extent,  and  received  a  very  large  and  liberal  construc- 
tion, in  the  Court  of  Appeals  in  South  Carolina,  in  the 
case  of  Black  v.  Ltgon.*  The  trustees  of  a  charity 
raised  by  will,  were  under  an  express  prohibition 
against  selling  or  alienating  the  land ;  but  it  was  ad- 
judged, that  a  power  to  lease  was  implied.  A  lease  for 
ninety-nine  years,  without  any  annual  reservation  of 
rent,  and  for  a  very  moderate  gross  sum,  payable  in 
eight  years,  was  confirmed  upon  appeal ;  inasmuch  as 
great  improvements  had  been  made  by  the  purchaser, 
and  ihe  power  had  been  exercised  in  good  faith,  and 
lessees,  and  sub-lessees,  had  a  strong  interest  in  the 
confirmation  of  the  lease.  This  was  pushing  an  implied 
power  to  lease  very  far,  and,  I  apprehend,  it  went  be- 
yond the  established  precedents.  The  final  decision  in 
the  Court  of  Appeals  (and  which  was  contrary  to  the 
opinion  of  the  Chancellor  in  the  court  below)  was  direct- 
ly contrary  to  the  decisions  in  the  House  of  Lords,  in  the 

Queensbury  cases  from  Scotland  ;  where  it  was 
•108    finally  settled,  that  leases  for  ninety-nine  'years, 

though  at  an  adequate  rent,  were  a  breach  of  the 
prohibition  against  alienation.  Even  a  lease  for  fifty- 
seven  years  was  held  to  fall  within  the  probibition.b  It 
has  been  made  a  question,  how  far  equity  could  relieve 
against  a  defective  execution  of  a  power  of  leasing,  as. 
against  the  party  entitled  in  remainder.  But  if  the  les- 
see be  in  the  nature  of  a  purchaser,  and  has  been  at 
expense  in  improvements,  and  there  is  no  fraud  on  the 


■he,  Hard.  395.     Sag-den  en  Power*,  3d  Loud.  edit.  545.    Roe  v.  Pridea<ur 
10  Aif'«Jbp.  15ft 

'  Harpvi>*  Eq.  Rtp.  305. 

k  3  Dow.  90.385.    5  ibid.  293.     1  Bligh,  339.    BtlT*  Com  toI.  i.  69. 
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remainder-man,  or  there  is  merely  a  defect  in  the  exe- 
cution of  the  power,  equity  will  interfere,  and  help  the 
power.* 

(9.)  Covenants  for  renewal  are  frequently  inserted  in 
leases  for  terms  of  years,  and  they  add  much  to  the  sta- 
bility of  the  lessee's  interest,  and  afford  induce- 
ment to  permanent  'improvements.  But  the  *109 
landlord  is  not  bound  to  renew,  without  a  cove- 
nant for  the  purpose  f  and  covenants  by  the  landlord  for 
continual  renewals  are  not  favoured,  for  they  tend  to 
create  a  perpetuity.  When  they  are  explicit,  the  more 
established  weight  of  authority  is  in  favour  of  their  va- 
lidity.'   These  beneficial  covenants  to  renew  the  lease 


•  Campbells.  Leach,  Amb.  740.  Shannon  v.  Bradstreet,  1  ScL  £  Lef. 
50.  Sugden  an  Powers,  364-  -368.  564,  565.  In  c.  10,  of  Mi.  Sugden', 
Trftit  of  Powirrt,  he  considers  extensively  the  law  of  poiceri  CoUett,  and 
to  which  I  mot  relet  the  Mndent  for  a  detailed  view  of  that  doutrine.  In 
the  New-York  Revietd  Statute;  vol  i.  731,  art.  3,  the  subject  of  powers  in 
general  is  aUy  digested,  and  the  doctrine  ii  discharged,  in  a  very  considerable 
degree,  from  the  subtleties  which  have  given  it  so  forbidding  a  character, 
and  it  i*  placed  on  clear  and  rational  grounds.  The  doctrine  will  be  noticed 
hereafter,  in  its  application  to  different  subjects,  and  I  would  now  only  ob- 
anrve,  that  the  Rtcittd  StatuUi  provide,  in  relation  to  the  immediate  enbjent 
before  na,  that  a  special  and  beneficial  power  may  be  granted  to  a  tenant  for 
life,  of  the  lands  embraced  in  the  power,  to  make  lessee  for  not  more  than 
twenty-one  yean,  and  to  commence  in  possession  daring  hie  life  ;  that  inch  a 
power  ia  not  aaignabls  aa  a  separate  interest,  but  ia  annexed  to  the  estate, 
and  will  pass  (unite*  specially  excepted}  by  any  conveyance  of  such  estate  ; 
and  if  specially  excepted  in  the  conveyance,  it  is  extinguished.  So,  it  may 
be  extinguished  by  a  release  of  it  by  the  tenant  to  any  person  entitled  to  an 
expectant  estate  in  the  land*.  The  power  is  not  extinguished  or  suspended 
by  a  mortgage  executed  by  the  tenant  for  life,  having  a  power  to  mate  leases, 
hot  it  ia  bound  by  the  mortgage  in  the  same  manner  aa  the  lands  are  bound  ; 
and  the  mortgagee  ia  entitled,  in  equity,  to  the  execution  of  the  power,  bo  far  . 
aa  the  satisfaction  of  the  debt  may  require.  New-York  Rmttd  Statute*, 
roL  L  732, 733,  sec  73.  87,  88,  89,  90, 91. 

•  Lea  e.  Vernon,  Bto.  P.  C.  vol.  vii.  433,  ed.  17B4.  Robertson  o.  St-  Job™, 
2  Bn.  140. 

•  Fnmival  v.  Crew,  3  Atk.  83.  Cooke  v.  Booth,  Coup.  Rep.  819.  Lord 
EUlon,  iu  Willan  o.  Willan,  16  Vet.  84.  Rutgers  v.  Hunter,  6  John:  Ch. 
Rep.  315.  Lord  Arvanloy,  as  Master  of  the  Rolls,  in  Baynham  r~  Guy's 
Hospital,  3  Vi:  995,  sjicke  strongly  against  covenants  for  a  perpetual  re- 
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at  the  end  of  the  term.,  nu  with  the  land,  and  hind  the- 
grantee  of  the  reversion/ 

(10.)  The  tenant  for  years  is  not  entitled  to  emble- 
ments, provided  the  lease  be  for  a  certain  period,  and 
does  not  depend  upon  any  contingency ;  fo*  it  is  hia  own 
folly  to  bow  when  be  knows  for  a  certainty  that  his  lease 
moat  expire  before  harvest  time.h  If,  however,  the  lease 
for  years  depends  upon  an  uncertain  event,  as  if  a  tenant 
for  life,  or  a  husband  seised  in  right  of  hie  wife,  should 
lease-  the  estate  for  five  years,  and  die  before  the  expi- 
ration of  the  term,  by  reason  whereof  the  lease  is  deter- 
mined, the  lessee  would  be  entitled  to  bis  emblements, 
on  the  same  principle  that  the  representatives  of  a 
tenant  for  life  take  them,  if  there  would  have  been  time 
to  have  reaped  what  had  been  sowed,  provided  the 
lessor  had  lived.'  The  common  law  made  a  distinction 
between  the  right  to  emblements,  and  the  expense  of 
ploughing  and  manuring  the  ground ;  and  the  deter- 
mination by  the  landlord  of  an  estate  at  will 
•110     would  "give  to  the  leasee  bis  emblements,  but  not 


newab  Im  Attorney  General  v.  Brooke,  IB  Vet.  396,  Lord  Etdoa  said,  that 
it  km  impoaeible  to  contend  in  chancery  that  truateai  for  a  charity  could 
make  taaaaa  with  covemmte  for  perpetual  renewal.  It  wonld  be  eqniralent 
to  an  alienation  of  the  inheritance.  A  coTenant  to  renew  lie  feaee,  impfiee 
the.  um«  tana  and  rent,  and  parhapi  the  aame  uouditiuns.  But  a  covenant 
to  renew  upon  nch  terme  aa  might  be  agreed  on  is  roid  for  uncertainty. 
Kntgem  e. Hunter,  eupru.  Whitkmk  v.  Dnffisld,  1  Hojprun'i  Ch.  Rtp.  llfl. 
•  Moore,  158,  pi.  300.  In  covenant!  by  the  tenant  (a  repair,  he  la  to  take 
earn  that  the  tenement!  do  not  eufier  more  than  the  nature]  operation  of 
time  and  nature  wonld  effect.  He  is  not  bound  to  go  farther.  He  ii  only 
bonnd  to  keep  op  en  old  house  aa  an  old  home.  Tindsll,  Ch.  J.,  Hank  r. 
Joaea,  1  She.  d>  Ave.  173.  Gnttridge  *.  Munyard,  ibid.  334.  Stanley  *>. 
Twogood,  3  Bingham't  JIT.  C.  Rep.  A.  Thie  head  of  covenant*  to  repair,  it 
treated  fully,  with  a  review  of  all  the  distinction!,  in  Gibbont  en  Dilapida- 
tion*, P.  63—71. 

v  Liti.  sec.  68-    By  the  reaaonabte  cuetomin  Pennsylvania,  the  tenant  tor 
yean  ii  entitled  to  the  way-going  crop,  which  ii  confined  to  grain  eowed  in 
the  autumn  before  the  expiration  of  the  lease,  and  cut  in  the  summer  alter  it 
ii  determined.    Demi  *.  Bonier,  1  Pea*.  Rep.  984. 
•Ce.Utf.56,  a. 
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any  compensation  for  ploughing  and  manuring  the  land, 
provided  the  lease  was  determined  before  the  crop  was 
actually  in  the  ground.* 

The  doctrine  of  enablements  is  founded  on  principles 
so  very  reasonable,  that,  it  could  sot  have  escaped  The 
wisdom  of  the  Roman  law.  They  must  have  existed* 
«e  at  common  law,  in  tenancies  depending  on  uncer- 
tainty 4  and  we  smd  it  proposed  as  a  'question  by  MaT*- 
eellaia,*  whether  a.  tenant  for  the  terra  of  five  years 
could  reap  the  fruits  of  his  laboirr,  arising  alter  the  e» 
aaguishmem  of  the  lease  (  and  he  was  correctly  of 
opinion  that  the  tenant  was  not  entitled  because  he  must 
have  foreseen  the  termination  of  the  lease.  The  Roman 
law  made  some  compensation  to  the  lessee  for  she 
shortness  of  bis  five  years'  lease,  for  it  gate  him  a  claim 
upon  the  lessor  for  reuubtarseknent  for  his  reasonable 
improvements.  The  landlord  was  bound  to  repair,  and 
the  tenant  was  discharged  from  the  rent,  if  he  was  pre- 
vented from  reaping  and  enjoying  the  crops,  by  an  ex- 
traordinary and  unavoidable  calamity,  as  tempests,  fire, 
or  enemies.'  In  these  respects  the  Roman  lessee  had 
the  advantage  of  the  English  tenant;  for,  if  there  be  no 
agreement  or  statute  applicable  to  the  case,  the  English 
landlord  is  not  bound  to  repair,  or  to  allow  the  tenant 
for  repairs  made  without  his  authority ;  and  the  tenant 
is  bound  to  pay  the  rent,  and  to  repair  at  his  own  ex- 
pense, to  avoid  the  charge  of  permissive  waste.' 


•  Bra.  Abr.  lit.  Emblr.  inetite,  pi.  7,  tit.  Tenant  four  Copt  de  Court  roil,  pi. 
3.     Stewart  v.  Doufhty,  9  Join*.  Rep.  108. 

*  Dig.  19. 3. 9. 

'  Dig.  19.  2.  IS.  1. 2. 

'  Pindar  v.  Aiiudsy,  cited  by  Buller,  J.,  In  1  Term  Rep.  313.  Mnrafonl 
*.  Brown,  6  Cmttn,  475.  The  rule  in  the  French  law  is  the  autae:  the 
landlord  a  not  bennd  to  indemnity  the  tenant  for  hie  melioration*.  Loie  dtr 
Bmtimeiu,  par  he  Page,  torn.  ii.  305.  But  though  a  tenant  for  years  aa  well 
u  a  tenant  for  Kfo  u  anewenble  for  waete,  aa  eee  tttpra,  p.  77.  BO.  63  ;  yet  k 
tenant  from  year  to  year  it  only  bound  to  make  ordinary  tenantable  repain, 
each,  as  to  keep  the  hoaee  wind  end  water  tight,  and  to  repair  windowa  and! 
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(II)   Of  estate*  at  will. 

An  estate  at  will  is  where  one  man  lets  land  to 
•111  another,  *to  hold  at  the  will  of  the  lessor.-  It 
was  determined  very  anciently,  by  the  common 
law,  and  upon  principles  of  justice  and  policy,  that  es- 
tates at  will  were  equally  at  the  will  of  both  parties,  and 
neither  of  them  was  permitted  to  exercise  his  pleasure 
in  a  wanton  manner,  and  contrary  to  equity  or  good 
faith."  The  lessor  could  not  determine  the  estate  after 
the  tenant  had  sowed,  and  before  he  had  reaped,  so  as  to 
prevent  the  necessary  egress  and  regress,  to  take  the  em- 
blements.6 The  possession  of  the  land,  on  which  the 
crop  is  growing,  continues  in  the  tenant,  until  the  time  of 
taking  it  arrives.'  Nor  could  the  tenant,  before  the  period 
of  payment  of  the  rent  arrived,  determine  the  estate,  so 
as  to  cut  off  the  landlord  from  bis  rent.*     The  tenant  at 


doors  broken  by  him,  and  not  to  mike  lusting  repair*  Anworth  t>.  Johnson, 
S  Can.  $  Paynt,  930.  Ferguson's  cue,  9  Sep.  N.  P.  C.  590.  Bat  if  the 
house  be  in  want  of  substantial  repain,  or  be  otuerwwe  unfit  (or  occupation, 
the  tenant  is  not  bound  to  repair,  and  may  quit  without  notice  or  paying  rent- 
Edwardi  e.  Etherington,  7  Term  Rep.  117.  8.  C.  Ryan  4-  Mood,  268. 
Collins  f>.  Barrow,  1  Moo.  ^  Raft.  112.  Cowie  v.  Goodwin,  9  Car.  £  P.  378. 
But  mo  contra,  tup.  vol.  iii.  464. 

■  Litt.  see.  68.  A.  tenancy  at  will  is  determined  iiutanter  by  a  demand  of 
possession,  though  perhaps  the  tenant  might  afterwards  enter,  solely  lor  the 
purpose  of  removing  hia  goods  without  being  a  trespasser.  Doe  v.  M'Kay, 
10  Bannc.  £  Crete.  791. 

b  If  tbe  tenant  at  will  voluntarily  commits  waste,  arid  injuriously  affects 
the  permanent  value  of  tbe  property,  the  owner  of  the  land  may  bring  tres- 
pass qaare  elautum /regit.  Thia  point  waa  examined,  with  thorough  learning 
and  grokt  ability,  by  Ch.  J.  Parker,  in  Starr*.  Jackson,  11  Matt.  Rep.  519. 
Such  a  tenant  ia  liable  for  wilful,  but  not  for  permissive  waste.  Gibson  v. 
Weill,  1  JV.  K.  990.  The  estate  of  a  tenant  at  will  >  too  infirm  to  hold  biro 
bound  to  make  repain,  or  to  be  responsible  for  permissive  waste.  Gibooiw 
on  the  Lam  of  Dilapidation!,  p.  47. 

«  31  Hen.  VI.,  37.  35  Hen.  VI.,  24,  pi.  30.  3  Hen.  VIII,  Keittt.  168,  pi. 
4.  13  Hon.  VIII.,  16,  pi.  1.  Litt.  sec  68.  Co.  Litt.  55,  a.  Yinei'e  Abr. 
vol.  1.  tit.  Eitate,  406,  b.  c.  pt.  5.    Kigbly  ».  Bulkly,  1  Sid.  339. 

*  Boraaton  v.  Green,  16  Eaefs  Rep.  71. 

•  Kighly  d.  Bulkly,  1  Sid.  346.    Leighton  *.  Theed,  9  Salk.  413. 
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will  is  also  entitled  to  his  reasonable  estovers,  as  well  as 
to  the  profits  of  his  crop,  and  he  is  entitled  to  a  reasonable 
time  to  remove  his  family  and  property.* 

Estates  at  will,  in  the  strict  sense,  have  become  almost 
extinguished,  under  the  operation  of  judicial  decisions. 
Lord  Mansfield  observed,"  that  an  infinite  quantity  of 
land  was  hold  en  in  England  without  lease.  They  were 
all,  therefore,  in  a  technical  sense,  estates  at  will ;  but 
such  estates  are  said  to  exist  only  notionally,  and  where 
no  certain  term  is  agreed  on,  they  are  construed  to  be 
tenancies  from  year  to  year,  and  each  party  is 
bound  to  "give  reasonable  notice  of  an  intention  to  *  1 12 
terminate  the  estate.  The  language  of  the  books 
now  is,  that  a  tenancy  at  will  arises  from  grant  or  con- 
tract, and  that  general  tenancies  are  constructively  taken 
to  be  tenancies  from  year  to  year.1  If  the  tenant  holds 
over  by  consent  given,  either  expressly  or  constructively, 
after  the  determination  of  a  lease  for  years,  it  is  held  to 
be  evidence  of  a  new  contract,  without  any  definite 
period,  and  is  construed  to  be  a  tenancy  from  year  to 
year.  The  moment  the  tenant  is  suffered  by  the  landlord 
to  enter  on  the  possession  of  a  new  year,  there  is  a  tacit 
renovation  of  the  contract  for  another  year  subject  to  the 
same  right  of  distress ;  and  half  a  year's  notice  to  quit 
must  be  given,  prior  to  the  end  of  the  term.d  The  tenant 
does  not  know  in  what  year  the  lessor  may  determine 
the  tenancy,  and  in  that  respect  he  has  an  uncertain  in- 


■  fili.  hc.  69.      Co.  Lilt.  55,  b.  56,  a.     Ellin  r.  Foige,  1  Picketing,  43. 
»  3  Butt.  1607. 

•  Praia*  n  Abiliactt  of  Title,  vol.  ii.  95.  Wilmot,  J.,  3  Suit.  1609. 
Clayton  v.  Blakey,  8  Term  Rep.  3.  But  tenancie*  at  will  are  not  to  be  un- 
dentood  by  thia  general  language  aa  not  existing.  A  nimpln  permbnion  to  oc- 
cupy create*  a  tenancy  at  will,  nnleas  tbeta  ate  circumManue*  to  show  an 
intention  to  create  a  tenancy  from  year  to  year.  Doe  ».  Wood,  14  Mieton 
tf  Weltbf,  682. 

*  Bro.Abr.  tit.  Leiut,  pi.  53.  Layton  e.  Field,  3  Sulk.  232.  Jacluoii  ». 
.Salmon,  4  Wendell,  337.     Webber  t..  Shearman,  3  Hill,  547. 
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tereit,  on  which  the  doctrine  of  notice  and  of  emblements 
is  grounded."  The  ancient  rule  of  the  common  law  re- 
quired, in  the  case  of  all  tenancies  from  year  to  year,  six 
months'  notice  on  either  side,  and  ending  at  the  expira- 
tion of  the  year,  to  determine  the  tenancy ;  and  mere 
must  be  a  special  agreement,  or  some  particular  cus- 
tom, to  prevent  the  application  of  the  rule.  This  ten- 
ancy from  year  to  year  succeeded  to  the  old  tenancy 
at  will,  and  it  was  created  under  a  contract  for  a  year, 
implied  by  the  courts.  The  tenancy  cannot  be  deter- 
mined by  either  party  except  at  the  end  of  the 
•113  year.b  The  English  *rule  of  six  months*  notice 
prevails  in  many  of  the  United  States,  in  New- 
York,  Vermont,  Kentucky,  North  Carolina,  and  Ten- 
nessee \c  but  there  is  a  variation  in  the  rule,  or  perhaps 
no  fixed  established  rule  on  the  subject,  in  other  parts  of 
the  United  States.  In  Massachusetts,  it  was  said,  in 
Rising  v.  Stannard*  that  the  English  rule  of  six  months' 
notice  had  not  been  adopted,  but  that  reasonable  notice 
must  be  given  to  a  tenant  at  will.  Afterwards,  in  Coffin 
v.  Lunt*  it  was  left  as  a  point  unsettled,  whether  notice 
to  quit  was  requisite ;  but  the  better  opinion  is  that  no- 
tice is  necessary  in  that  state ;  and  it  was  the  opinion  of 


•  Kinphory  ».  Collins,  4  Bingham,  202. 

b  Laighton  c  Theed,  1  Ld.  Raym.  TOT.  Doe  v.  Snowden,  2  Win.  Black*. 
Rep.  1334.  Dm  o.  Porter,  3  Term  Sip.  13.  Portei «.  Constable,  3  Wilt. 
25.  Right  *.  Darby,  1  Term  Rep.  159.  Rue  D.  Wilkinson,  cited  from  MSS. 
in  Butler' i  note  238,  to  Ce.Litt.  lib.  3.  By  the  Item-York  Renieed  Statute*, 
▼oI.  i.  744,  see.  1,  if  lanbsor  tenements  be  occupied  in  the  city  of  New-York, 
without  say  specified  term  of  duration,  the  occupation  is  deemed  valid  until 
the  first  day  of  Hay  next  after  the  pom—ion  under  the  agreement  com- 
menced ;  and  the  rent  u  deemed  payable  at  the  tuual  quarter  days,  if  there 
be  no  special  agreement  to  the  contrary. 

•  Jackson  B.Bryan,  1  John*.  Rep.  322.  Hanchet  *.  Whitney,  IVermonC 
Rep.  311.  Hoggins  v.  Becraft,  1  Dana's  Ken.  Rep.  30.  Trousdale  n.  Dar- 
nell, 6  Yerger,  431.     Don  «.  Mcintosh,  4  IredeiX,  291. 

'  17  Mat:  Rep.  287. 

•  9  .Pic*.  Hep.  TO. 
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Mr.  Justice  Putnam,  Upon  an  elaborate  and  thorough 
new  of  the  subject,  in  Ellis  v.  Paige,*  that  in  a  tenancy 
at  will,  the  parties  must  give  to  each  other  reasonable 
notice  of  a  determination  of  the  will.11  Justice  and  good 
sense  require  that  the  time  of  notice  should  vary  with 
the  nature  of  the  contract  and  the  character  of  the  es- 
tate. Though  the  tenant  of  a  house  is  equally  under  die 
protection  of  notice  as  the  tenant  of  a  farm,  yet,  if 
lodgings  be  hired,  for  instance,  by  the  month,  the  time 
of  notice  must  be  proportionably  reduced."  In 
•Pennsylvania,  the  common  law  notice  of  six  "114 
months  is  understood  to  be  shortened  to  three 
months,  as  well  in  cases  without,  as  within  the  statute  of 
that  state,  passed  in  the  year  1772.4 

The  reservation  of  an  annual  rent  is  the  leading  cir- 
cumstance that  turns  leases  for  uncertain  terms  into 
leases  from  year  t»  year.*  If  the  tenant  be  placed  on 
the  land>  without  any  terms  prescribed,  or  rent  reserved, 


•8iM.71,aato, 

11  The  opinion  of  Judge  Putnam,  in  the  com  referred  to,  contains  &  fall  and 
braid  view  of  the  wbole  ancient  and  modem  law  on  the  question  ;  and  he 
aataMJnhod,  by  anthoritji  and  illustration,  the  neoesaity  of  reasonable  notice  to 
SjaSt,  in  "11  cam*  of  ancertain  tenancy,  whether  under  the  name  of  tonan- 
ciea  from  year  to  year,  or  tenancies  at  will.  He  ahowed  that  the  doctrine 
vn  grortnded  on  the  immutable  principle*  of  justice  and  the  common  law, 
and  mi  introduced  for  the  advancement  of  agriculture,  and  the  main  ton 
■see  of  jratioe ;  and  to  prevent  tbe  mischievous  effects  of  a  capricious  and 
unreasonable  determination  of  the  estate.  By  the  Mat*.  Reviled  Statute*, 
of  1635,  part  3,  tit.  1,  c  60,  «ec.  36,  all  estates  at  will  may  be  determined 
by  either  party,  by  three  months'  notice  in  writing  ;  and  in  cases  of  neglect 
or  refusal  to  pay  rent  due  on  a  leaae  at  will,  fourteen  days'  notice  in  writing 
t«  trnit  it  anrEcient  If  there  be  no  tenancy,  or  misting  relation  of  landlord 
aoad  tenant,  the  doctrine  of  notice  to  quit  doea  not  apply.  Jackson  *.  Deyo, 
3  Jaiiu.JIeD.417. 

•  Right  b.  Darby,  1  Term  Sep.  159.  Doe  c.  Haxetl,  1  E«p.  JV.  P.  Rep. 
94.  If  the  tenant  holds  from  month  to  month,  a  month*  notice  to  quit  most 
b*  fhnra.    Prindle  r.  Anderaon,  19  Wendell,  3SI. 

•  Gihaoo,  J.,  in  Logan  r.  Herron,  S  Serg-  d-  Raicle,  458. 

•  Da  Gray,  Ch.  J,  in  3  Wm.  Black*.  1173. 
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and  as  a  mere  occupier,  he  is  strictly  a  tenant  at  will  ;* 
and  an  actual  tenant  at  will  has  not  any  assignable  in- 
terest, though  it  is  sufficient  to  admit  of  an  enlargment 
by  released  On  the  other  hand,  estates  which  are  con- 
structively tenancies  for  the  term  of  a  year,  or  from  year 
to  year,  may  be  assigned.0  A  strict  tenant  at  will,  in 
the  primary  sense  of  that  tenancy,  has  been  held  not  to 
be  entitled  to  notice  to  quit  ;d  but  the  later  and  more 
liberal  rule  seems  to  be,  that  tenants  at  will  are  regard- 
ed as  holding  from  year  to  year,  so  far  as  to  be  entitled 
to  notice  to  quit  before  they  can  be  evicted  by  process  of 
law.  Or  even  without  that  assumption,  if  the  party 
came  into  possession  with  the  consent  of  the  owner,  and 
for  an  indefinite  period,  be  is  entitled  to  notice  to  quit.* 
There  is  no  uniform  rule  on  the  subject,  for  it  was  held 
in  Doe  v.  Barker,1  that  where  a  person  takes  possession 
of  land  by  the  license  of  the  owner  for  an  indeterminate 
period,  without  any  rent  reserved,  be  is  not  a  tenant 
from  year  to  year,  but  a  remaining  instance  of  the  old 
strict  common  law  tenancy  at  will,  and  is  not  entitled  to 
notice  to  quit.  It  is  settled,  however,  that  notice  is  not 
requisite  to  a  tenant,  whose  term  is  to  end  at  a  certain 
time ;  for,  in  that  case,  both  parties  are  apprized  of  their 
rights  and  duties.  The  lessor  may  enter  on  the  lessee 
when  the  term  expires,  without  further  notice.'     Except 


■  Jackson  «.  Bradt,  2  Gain*?  Rep.  169. 

b  Lift.  («c.  460.     Co.  Litt.  270,  b. 

'  Preston  on  Abstract*  of  Title,  vol.  ii.  35. 

<■  Jackson  «.  Bradt,  2  Caittts'  Rip.  168. 

•  Parker  ■>.  Constable,  3  Wilt.  Rep.  35.  Eight  v.  Beard,  13  Eaift  Rtp. 
309.  Jackson  b.  Bryan,  1  Johns.  Rep.  323.  Jackson  r.  Langhead,  2  ibid. 
75.  Jackson  •>.  Wheeler,  6  ibid.  372,  Phillip*  v.  Covert,  7  ibid.  1.  4.  Brad- 
ley  e.  Covell,  4  Cowen'e  Rep.  349.     Ellis  b.  Paige,  supra,  p.  1 13. 

'  4  Dm.  N.  C.  Rep.  230. 

s  Messenger  b.  Armstrong,  1  Term  Rep.  54.  Right  o.  Darby,  ibid.  169. 
Jackson  *.  Bradt,  3  Cainee'  Rep.  1G0.  Jackson  t>.  Parkhnrst,  5  Mi.  138. 
Bedford  v.  M'Elhettou,  3  Serg.  $  Rmvle,  49.  Ellis  e.  Paige,  1  Pick.  Rtp. 
43.    Nor  is  >  tenant 
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for  the  purpose  of  notice  to  quit,  tenancies  at  will  seem 
even  still  to  retain  their  original  character  ;■  and  the 
distinction  between  tenants  from  year  to  year,  and  ten- 
ants at  will,  was  strongly  marked  in  the  case  of  Nichols 
v.  WiUiavu.t'  The  New-York  Revised  Statutes"  authorize 
a  summary  proceeding  to  regain  the  possession,  where 
die  tenant  for  one  or  more  years,  or  for  a  part  of  a  year, 
or  at  will,  or  sufferance,  holds  wrongfully  against 
•his  landlord;  but  it  requires  one  month's  notice  "115 
to  be  given  to  a  tenant  at  will,  or  sufferance, 
created  by  holding  over  or  otherwise,  to  remove,  before 
application  be  made  for  process  under  the  act.  It  was 
held,  in  the  case  last  cited,  that  a  tenant  from  year  to 
year  was  not  entitled  to  any  notice,  in  proceedings  un- 
der a  similar  statute  provision,  though  in  the  action  of 
ejectment  he  would  still  be  entitled  to  his  six  months' 
notice  to  quit  There  is  a  summary  mode  of  proceed- 
ing, provided  also  by  statute,  in  Pennsylvania,  Mary- 
land, South  Carolina,  Maine,  and  other  states,  for  such 
cases  ;  and  the  statute  requires,  in  one  state  three 
months,  and  in  others  thirty  days,  or  one  month's  notice 
only ;  and  they  make  no  discrimination  between  differ- 
ent kinds  of  tenants.*1 
The  resolutions  of  the  courts,  turning  the  old  estates 


cnit.  Woodward  c.  Brawn,  13  Peters'  U.  S.  Rep.  1.  When  a  lease  expires 
by  iU  own  limitation,  tho  lam  becomes  a  tenant  at  will  and  the  landlord 
ma;  enter  forthwith  and  diapoaeeea  him  witbont  notice,  using  only  ths  requi- 
site fores.  Duncan  v.  Blachford,  3  Serg.  d-  Ravi;  480.  Overdeer  v.  Lewie, 
1  Watt*  4}  Serg.  Rep.  90.     Clapp  «.  Paine,  IB  Maim  Rep.  264. 

•  7  Join..  Rep.  4.     Nichols  t>.  William.,  8  Cowen',  Rep.  75. 

b  8  Cowen't  Rep.  13. 

'  Vof.i.  745,  sec.  7,8,  9,  and  vol.  ii.  513,  513,  sec.  28.  See  i Infra,  p.  118, 
aad  tmpra,  vol.  iii.  p.  480, 481. 

'  Statute  of  Penntylvaaia,  March,  1773,  and  of  Maryland,  Deo.  1793, 
and  of  S.  Carolina  of  1813,  1817,  and  1839.  The  RtvUtd  Statu***  of 
Manmckuiettt,  1835,  part  3,  lit  3,  c.  104,  provide  a  abort  proceeding  before 
•  justice  of  the  peace,  in  cases  of  tenant*  holding  over  after  the  expiration 
•of  the  term.    Statute  of  Maine,  1834,  is  to  the  same  effect. 
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at  will  into  estates  from  year  to  year,  with  the  right  on 
each  side  of  notice  to  quit,  are  founded  in  equity  and 
sound  policy,  as  they  put  an  end  to  precarious  estates, 
which  are  very  injurious  to  the  cultivation  of  the  soU, 
and  subject  to  the  abuses  of  discretion.  But  they  are  a 
species  of  judicial  legislation,  tempering  the  strict  letter 
of  the  law  by  the  spirit  of  equity.  Estates  at  will,  un- 
der the  salutary  regulation  of  the  reasonable  notice  to 
quit,  have  still  a  strong  foundation  in  the  language  of  the 
statute  of  frauds,"  which  declared,  that  "  all  leases,  es- 
tates, or  uncertain  interests  in  land,  made  by  parol,  and 
not  in  writing,  should  have  the  force  and  effect  of  estates 
at  will  only,  and  should  not,  in  law  or  equity,  be  deemed 
or  taken  to  have  any  other  or  greater  force  or  effect." 
The  statute  of  frauds  made  an  exception  in  favour  of 
leases  not  exceeding  the  term  of  three  years*  and  on 
which  the  rent  reserved  amounted  to  two-third  parts  of 
the  full  improved  value  of  the  land  demised.  But  it 
appears  that  the  English  decisions  have  never  alluded 
to  that  exception.  Tbeyhave  moved  onbroader  ground, 
and  on  general  principles,  so  as  to  have  rendered 
•116  the  exception  •practically  useless.11  The  excep- 
tion is  now  dropped,  in  the  Massachusetts,  Con- 
necticut, New-York,  and  Ohio  statutes  of  frauds." 

The  Roman  law,  like  the  English,  was  disposed,  as 
much  as  possible,  and  upon  the  same  principles  or 
equity,  to  construe  tenancy  at  will  to  be  a  holding  from 
year  to  year  ;  and,  therefore,  if  the  tenant  held  over, 
after  the  term  had  expired,  and  the  lessor  seemed  in  any 
way  to  acquiesce,  his  silence  was  construed  into  a  tacit 
renewal  of  the  lease,  at  least  for  the  following  year,  with 
its  former  conditions  and  consequences  ;  and  the  lessee? 


'  29  Chute  II.,  c.  3. 

'  Putnam,  J.,  in  El!i.  «.  Paige,  3  Pick.  Rep.  71,  note. 
•  Nta-Yurk  RtvuedStatutti,  </oli\A35,Mc.B.     Statute  af  0**0,1831. 
Mate.  Retittd  Statute*,  1835.    Statute*  «f  Connection,  1838. 
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became  tenant  from  year  to  year,  and  could  not  be  dis- 
possessed without  regular  notice."  The  whole  of  the 
title  in  the  Pandects  upon  this  subject,*  contains  the  im- 
pression of  a  very  cultivated  jurisprudence,  under  die 
guidance  of  such  names  as  Papinian,  Ulpian,  Julian, 
and  Gaius.  And  when  the  sages  at  Westminster  were 
called  to  the  examination  of  the  same  doctrines,  and 
with  a  strong,  if  not  equally  enlightened  and  liberal 
sense  of  justice,  they  were  led  to  form  similar  conclu- 
sions, even  though  they  had  Bo  contend,  in  the  earlier 
period  of  the  English  law,  when  the  doctrine  was  first 
introduced,  with  the  overbearing  claims  of  the  feudal 
aristocracy,  and  the  scrupulously  technical  rules  of  the 
common  law. 

(ID.)  Of  estate/  at  tvfferamce. 

A  tenant  at  sufferance  is  one  that  comes  into  me  pos- 
session of  land  by  lawful  title,  but  holdeth  over  by 
wrong,  after  the  determination  of  his  interest.'  He  has 
only  a  naked  possession,  and  no  estate  which  he 
can  transfer  or  "transmit,  or  which  is  capable  of  "1.17 
enlargement  by  release ;  for  he  stands  in  no 
privity  to  his  landlord,  nor  is  he  entitled  to  notice  to 
quit  f  and,  independent  of  statute,  he  is  not  liable  to 
pay  any  rent.'  He  holds  by  the  laches  of  the  landlord, 
who  may  enter,  and  put  an  end  to  the  tenancy,  when  be 
pleases ;  but  before  entry  he  cannot  maintain  an  action 


•  Big.  19.  a.  13.  11.  Ibid.  1.  14.  Pothitr'*  Pandscta,  torn.  ii.  925. 
Brow^i  Civil  Laic,  sol.  I  196.  I  have  amumed  the  eiirteuue  of  the  rulo  in 
the  Roman  lav,  requiring  notice  to  quit,  upon  the  credit  of  Dr.  Brown  ;  bat 
be  rilea  no  authority  for  it,  and  I  have  not  perceived   it  in  the  text  of  the 

Dip* 

k  Lib,  19,  til.  3.    Ltcati  conducli. 
•C*.Liit5J,». 

*  Co.  LiU.  370,  b.  Jaokaon  r.  Parkhnnt,  5  Johnt.  Rip.  138.  Jackson  v. 
H'Leed.lS  ioid.182. 

■  CruUt't  Dig.  lit.  9,  c.  3,  lee.  6. 
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of  trespass  against  the  tenant  by  sufferance.'  There  is- 
a  material  distinction  between  the  cases  of  a  person 
coming  to  an  estate  by  act  of  the  party,  and  afterwards 
holding  over,  and  by  act  of  the  law,  and  then  holding 
over.  In  the  first  case,  he  is  regarded  as  a  tenant  at 
sufferance,  and  in  the  other,  as  an  intruder,  abator,  or 
trespasser."  This  species  of  estate  is  too  hazardous  to 
be  frequent,  and  it  is  not  very  likely  to  occur,  since  the 
statutes  of  4  Geo.  II.,  c.  38,  and  11  Geo.  U.,  c.  19,  de- 
claring, that  if  a  tenant  held  over  after  demand  made, 
and  notice  in  writing  to  deliver  up  the  possession,  or  if 
he  held  over  after  having  himself  given  notice  of  his  in- 
tention to  quit,  he  should  be  liable  to  pay  double  rent,  so 
long  as  he  continued  to  hold  over.  The  provisions  of 
these  statutes  have  been  re-enacted  in  New-York,  though 
they  are  not  generally  adopted  in  this  country.'  There 
is,  likewise,  in  New-York,  a  further  provision  by  statute, 
against  holding  over  without  express  consent,  after  the 
determination  of  their  particular  estates,  by  guardians' 
and  trustees  to  infants,  and  husbands  seised  in  right  of 
their  wives,  or  by  any  other  persons  having  estates  de- 
terminable upon  any  Hie  or  lives.  They  are  declared 
to  be  trespassers,  and  liable  for  the  full  value  of  the  pro- 
fits received  during  the  wrongful  possession.4 
•118  This  last  provision  was  taken  *from  the  statute 
of  6  Anne,  c.  18 ;  and  the  common  law  itself  held 
the  guardian,  in  such  a  case,  to  be  an  abator,  and  it 
gave  an  assize  of  mart  d'ancator  ;  and  so  it  equally  gave 
an  action  of  trespass,  after  entry,  against  the  tenant 
pour  autre  vie,  and  against  the  tenant  for  years  holding 


•2Si.wUCoBi.150. 

«  Co.  Litl.  57,  b.     2/n»(.  134. 

•  New-York  Smiled  Statstee,  vol.  i.  745,  He.  10,  11.  Id  South  Caro- 
lina, ouder  the  act  of  1808,  the  tenant  holding  over,  after  the  expiration  of 
hbleaae,  ii  chargeable  with  double  rent. 

•  New-York  United  Slatutei,  vol.  I  749,  M&  7. 

•  Co.  Liu.  57,  b.    9  Art.  134. 
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Id  the  case  of  (he  tenant  holding  over  after  the  expi- 
ration of  his  term,  the  landlord  may  recover  the  posses- 
sion of  the  premises  by  an  action  of  ejectment ;  and,  in 
New-York,  as  we  have  already  seen,  a  summary  remedy 
is  given  to  the  landlord  by  statute,  under  the  process  of 
a  single  judge.*  Independent  of  any  statute  provision, 
the  landlord  may  re-enter,  upon  the  tenant  holding  over, 
and  remove  him  and  his  goods,  with  such  gentle  force  as 
may  be  requisite  for  the  purpose  ;  and  the  tenant  would 
not  be  entitled  to  resist  or  sue  him.  The  plea  of  liberum 
unementutn  would  be  a  good  justification,  in  an  action  of 
trespass,  by  the  party,  for  the  entry  and  expulsion.* 
Bat  the  landlord  would,  in  the  case  of  an  entry  by  force, 
and  with  strong  band,  be  liable  to  an  indictment  for  a 
forcible  entry,  either  under  the  statutes  of  forcibly  entry. 


•  8m  ante,  vol.  iii.  480, and  New-York  Reoued  Statute,,  »oL  L.  745,  sec. 
7,8,  9.  A  summary  process  to  unit  tenant*  at  sufferacce  is  also  given  to 
the  landlord  by  the  statute  of  1  and  3  Viet.  74.  Id  Randolph  v.  Carlton, 
Althamm  R.  N.  8.  vol.  viii.  606,  it  was  adjudged,  that  although  a  tenant  ai  a- 
gsnsral  rule,  could  not  controvert  the  title  of  hie  landlord,  yet  hi*  tenancy 
or  lease  would  not  estop  him  from  showing  that  hie  landlord'e  title  had  ex- 
pired or  bten  extinguish: d  fry  operation  of  law.  The  court  were  not  unani- 
mous in  this  decision,  and  ita  effect  wee  considered  to  be  dangerous  to  the 
solidity  of  the  general  role. 

•  Taylor  v.  Cole,  3  Term  Rip.  293.  1  H.  Black*.  555,  S.  C.  Taonton  r.. 
Coatar,  7  Tern  Rep.  431.  Argent  t>.  Durraut,  8  ibid.  403.  Turner  o.  Hey 
mott,  3  Bingham,  158.  Jnckson  c.  Fanner,  9  Wendell,  201.  Jones  v.  Mnl- 
drow,  1  JaW*  8.  C.  Rep.  64.  In  Richardson  e.  Anthony,  13  Vermont  Rep. 
373,  and  Chambers  v.  Bedell,  3  Watt*  £  Serg.  235,  it  was  held  that  the 
owner  of  cattle  or  other  chattels  found  on  another**  laud  may  outer  peacea- 
bly and  take  them  away,  though  placed  there  wrongfully  by  or  with  the  as- 
■eat  of  the  owner  or  the  laud.  Chapman  v.  Thumb]  ethorp,  Cm.  E.  339,  S. 
P.  In  Sampson  v.  Henry,  11  Pick.  Rep.  379,  the  court  would  not  sustain  a 
pis*  of  justification  in  an  action  of  trespass  and  assault  and  battery,  and1 
which  was  that  the  possession  of  the  land  was  unlawfully  withheld,  and  that 
the  defendant  need  no  more  force  than  waa  requisite  to  enable  him  to  enter 
nd  hold  possession.  The  English  cases  justify  the  doctrine  in  the  text.  But 
Mice,  the  above  decisions  the  language  of  the  English  judges  has  changed, 
aad  it  is  now  held  that  the  landlord  is  not  justified  in  entering  and  expelling 
by  force  the  tenant  at  sufferance.  Newton  o.  Holland,  1  Manning  $■ 
Grsw/rer,  635.    This  last  is  the  most  sound  and  salutary  doctrine. 
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or  at  common  law ;  and  in  the  cases  which  justify  the 
Tailiy  as  against  the  tenant,  it  is  admitted  that  the  land- 
lord would  be  indictable  for  the  force.' 

It  may  be  further  observed,  in  respect  to  the  rights  of 
landlords,  that,  by  the  English  statute  of  11  Geo.  IL, 
they  were  entitled  to  be  admitted  to  defend,  in  ejectment, 
suits  brought  against  the  tenant  of  the  premises.  This 
provision,  probably,  has  been  universally  adopted  or 
practised  upon  in  this  country.  It  is  just  and  reason- 
able, and  supplies  the  place  of  the  process  of 
•119  voucher  and  aid-prayer  in  "the  real  actions. 
The  New-York  Ranted  Statute^  have  retained 
the  provision  ;  and  the  privilege  applies  to  any  person 
having  any  privity  of  estate  or  interest  with  the  tenant 
or  the  landlord  in  the  premises  in  question.  There  has 
been  some  difficulty  in  this  country,  as  to  the  right  of 
the  landlord  to  bring  trespass  for  an  injury  to  the  land, 
while  there  was  a  tenant  lawfully  in  possession.  In 
Campbell  v.  Arnold,  and,  again,  in  Tobeu  v.  Wehiterf  it 
was  held,  that  he  could  not,  in  such  case,  bring  an  ac- 
tion of  trespass  for  waste  committed  upon  the  estate  by 
a  third  person,  though  he  might  be  entitled  to  a  special 
action  on  the  case,  in  the  nature  of  waste.  In  Starr  v. 
Jackton,A  this  rule  was  held  not  to  apply,  if  the  tenant 
in  possession  was  one  at  will  merely  ;  whereas,  in  Cat- 
lin  v,  Haydea,*  it  was  adjudged  to  apply,  provided  the 
tenant  was  one  holding  from  year  to  year.     The  qoes- 


■  In  lbs  state  of  Maine,  prooeae  under  the  statute  of  forcible  entry  and 
detainer,  may  be  maintained  againrt  a  tenant  at  will,  at  the  expiration  of 
thirty  daye  from  the  time  of  notice  in  writing,  given  to  suit,  tor  the  notice 
Haelf  terminate!  tin  tenancy.  Davie  e.  Thoinpaon,  13  Maine  Rep.  209.  A 
summary  procea  ia  given  in  Connecticut  to  obtain  poaaeaaion  on  the  eipira- 
tionof  a  leaae  in  writing- or  by  parol.    Statute!  of  Connecticut,  lB38,p.  399. 

>•  Vol.  ii.  341,  (tec.  IT. 

■  UoAiM.  .Kep.511.     3  ibid.  46B. 
'  11  Mail   Rep.  519. 

•  1  FcrniiMt  Rep.  375. 
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tion  as  to  the  competency  of  the  landlord  to  bring  tres- 
pass for  an  injury  to  the  freehold,  while  a  tenant  at  will 
was  in  possession,  was  ably  discussed  in  Little  v.  Pal- 
mer.1 There  was  no  decision,  however,  on  the  various 
views  afforded  by  the  cases  ;  inasmuch  as  the  trespass 
complained  of  in  that  instance,  affected  exclusively  the 
rights  of  the  tenant  at  will,  and  not  any  permanent 
rights  of  the  landlord.  The  decisions  in  New- York  arose 
in  cases  in  which  the  tenancy  was  not  one  strictly  at 
will ;  and  perhaps  the  cases  which  have  been  mention- 
ed may  be  reconciled,  on  the  distinction  between  tenan- 
cies at  will  and  tenancies  for  years,  or  from  year  to 
year.  The  suit  is  in  case  for  trespass  to  the  injury  of 
the  reversion,  unless  the  lessee  in  possession  be  at  will 
only,  and  then  trespass  will  lie  by  the  reversioner.11  A 
disseisee,  without  re-entry,  may  have  trespass  for  the 
disseisin  itself;  and,  after  re-entry,  he  may  have  tres- 
pass for  any  immediate  injury  10  the  freehold,  because 
be  is  restored  to  his  possession  ah  initio."  In  the 
English  court  of  K.  B.,  *in  the  time  of  Lord  *I20 
Mansfield,  it  was  decided,  that  the  landlord  of  a 
tenant  from  year  to  year,  though  there  was  no  reserva- 
tion of  the  timber  on  the  premises,  might  bring  trespass 
against  a  third  person  for  carrying  it  away,  after  it  had 
been  cut  down.*  The  general  rule  is,  that,  to  maintain 
trespass  qvare  claitsum,  there  must  have  been  an  actual 
possession  in  the  plaintiff  when  the  trespass  was  com- 
mitted, or  a  constructive  possession  in  respect  of  the 
right  being  actually  vested  in  him.  The  ground  of  the 
action  of  trespass  is  the  injury  to  the  possession.* 


■  3  QrttnUaf,  6. 

*  Lienor  v.  Ritchie,  8  Pick.  335. 

'  Co.  Litt.  357,  a.    Tobey  n.  Webster,  3  John.  Rep.  468. 

'  Ward  v.  Andrews,  3  Chilly's  K.  B.  Rep.  636. 

•3  Btacki.  Com.  310.  Aahhurat,  J.,  in  1  Term  Rep.  480.  Cooke  e. 
TbotDloD,  5  Randolph,  8.  3  Wooddttaa,  193.  Campbell  0.  Arnold,  1  John- 
mvtlKtp.  511,  a  P.     3  Gretnltafi  Rep.  6.     The  reTeriioner  cannot  me  a 

Vol.  TV.  10 
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itranjjer  for  acts  of  trwpasi  on  the  land,  unless  they  be  attended  with  some 
tangible  injury  to  the  rovereion.  Baxter  v.  Taylor,  1  Neville  d>  Manning, 
11.  4  Barnse.  d>  Adotph,  7S,  S.  C.  Bo  the  property  real  or  personal,  the 
plaintiff  to  maintain  trefpuj,  moat  ahow  possession,  or  a  right  of  taking  poe- 
■ession,  at  the  time.  Lnnt  r.  Brown,  13  Maitu  Rip.  236.  Rowland  r.  Row- 
land, 8  Ohio  Rep.  40.  Anderaon  e.  Neamith,  7  JV.  H.  Rep.  167.  A  party 
into  whoae  lands  agiiled  cattle  escape  and  do  damage,  may  at  common  law 
have  an  action  of  traipses  at  hii  election,  either  against  the  general  owner 
of  the  cattle,  or  the  agister.    Sheridan  e.  Bean,  8  Metcalf,  284. 
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OF    ESTATES  UPON    CONDITION. 

Estates  upon  condition  are  such  as  have  a  qualifi- 
cation annexed  to  them,  hy  which  they  may,  upon  the 
happening  of  a  particular  event,  be  created,  or  enlarged, 
or  destroyed."  They  are  divided  by  Litdetonb  into  es- 
tates upon  condition  implied  or  in  law,  and  estates  upon 
condition  express  or  in  deed. 

(1.)    Of  conditions  in  law. 

Estates  upon  condition  in  law  are  such  as  have  a 
condition  impliedly  annexed  to  them,  without  any  con- 
dition being  specified  in  the  deed  or  will.'  If  the  tenant 
for  life  or  years  aliened  his  land  by  feoffment,  this  act 
was,  at  common  law,  as  we  have  already  seen,  an  im- 
plied forfeiture  of  the  estate,  being  a  fraudulent  attempt 
to  create  a  greater  estate  than  the  tenant  was  entitled  to  j 
and  the  reversioner  might  have  entered,  as  for  a  breach 
of  the  condition  in  law.d  Those  estates  were  likewise 
subject  to  forfeiture,  not  only  for  waste,  but  for  any  other 
act  which,  in  the  eye  of  the  law,  tended  to  defeat  or  di- 
vest the  estate  in  reversion,  or  pluck  the  seignory 
out  of  the  hands  of  the  lord.'    It  was  a  tacit  *con-    •  122 


■  Ca.Uit.901,*. 

•  Lilt.  »r.  335. 

•  Lift.  -x.  378.  3B0.     Co.  Lilt.  915,  b.  233,  b.  234,  b. 
'Co.  Litt.  S15,»-251,b. 

•  Olrai.  lib.  9,  c  1.     FUta,  lib.  3,  c.  16.     Wi  ight  on  Tenurti,  303. 
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dition  annexed  to  every  tenancy,  that  the  tenant  should 
not  do  any  act  to  the  prejudice  of  the  reversion. 

The  doctrine  of  estates  upon  condition,  in  law,  is  of 
feudal  extraction,  and  resulted  from  the  obligations 
arising  out  of  the  feudal  relation.  The  rents  and  ser- 
vices of  the  feudatory  were  considered  as  conditions  an- 
nexed to  his  fief,  and  strictly  construed.  If  the  vassal 
was  in  default,  by  the  non-payment  of  rent  or  non- 
performance of  any  feudal  duty  or  service,  the  lord 
might  resume  the  fief,  and  the  rents  and  services 
were  implied  conditions  inseparable  from  the  estate. 
The  remedy  for  breach  of  the  condition  was  con- 
fined to  the  resumption  of  the  estate  by  the  donor  and 
his  heirs ;  and  that  resumption  was  required,  by  the  just 
interposition  of  the  law,  to  be  by  judicial  process."  The 
obligation  of  fidelity,  resulting  from  the  feudal  solemnity 
of  homage,  was  mutual ;  and  if  the  lord  neglected  to 
protect  his  feudatory  according  to  his  estate,  he  was 
liable  to  be  condemned  to  lose  bis  seignory,  as  well  as 
the  tenant,  for  default  on  his  part,  to  forfeit  his  freehold.* 
At  common  law,  a  condition  annexed  to  real  estate  could 
not  be  reserved  to  any  one  except  the  grantor  and  his 
heirs  ;  (and  the  heir  might  enter  for  a  condition  broken, 
though  not  expressly  named  j)°  and  no  other  person 
could  take  advantage  of  a  condition  that  required  a  re- 
entry to  revest  the  estate.  The  grantor  had  no  devisa- 
ble interest  by  means  of  the  condition,  until  he  had  re- 
stored his  estate  by  entry,  or  by  action ;  though  he  might 
extinguish  his  right  by  feoffment  or  fine  to  a  stranger,  or 
by  a  release  to  the  person  wbo  had  the  e3tate  subject  to 
the  condition.11  The  assignee  of  the  reversion  could  not 
enter  for  a  condition  broken,  for  at  common  law  a  cove- 


•  Wright  on  Ttnur/s,  196—199.     Butler' t  note,  84,  to  Co.  Lift.  lib.  3. 
»  FUta.  lib.  3,  c.  16,  mc.  9. 16.  25. 

•  This  sncienl  rule  i>  noticed  in  the  modern  cue  of  Jackscu  *.  Topping, 
1  WtndtU,  968. 

J  Liti.  sec.  347,  348-     Co.  Lilt.  215,  ». 
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nant  did  not  pass  by  the  assignment  of  the  revesion,  and 
for  this  purpose  he  was  considered  a  mere  stranger. 
The  statute  32  Hen.  V1H.,  c.  34,  altered  the 
common  law  in  "this  respect,  so  for  as  to  enable  *183 
assignees  of  reversions  of  particular  estates,  to 
which  conditions  and  covenants  were  annexed,  to  take 
advantage  of  the  same ;  and  it  gave  to  the  tenant  the  like 
remedies  against  the  assignee,  that  he  would  have  had 
against  the  assignor.  This  statute  has  been  formally  re- 
enacted  in  some  of  the  United  States ;  and  though  the 
statute  was  made  for  the  special  purpose  of  relieving 
the  king  and  his  grantees,  under  the  numerous  forfeitures 
end  grant  of  estates  that  had  belonged  to  monasteries 
and  other  religious  houses,  yet  the  provision  is  so  rea- 
sonable and  just,  that  it  has  doubtless  been  generally 
assumed  and  adopted  as  part  of  our  American  law.* 
Is  die  exposition  of  the  statute  it  has  been  held,  that  the 
grantee  of  part  of  the  reversion  could  not  take  advantage 
of  the  condition,  and  it  is  destroyed  by  such  a  grant. 
The  provision  is  confined  to  such  conditions  as  are  in- 
cident to  the  reversion,  or  for  the  benefit  of  the  estate.1" 
It  only  created  a  priority  of  contract  between  those 
who  had  priority  of  estate,  as  between  the  grantees 
of  the  reversion  and  the  lessees  and  their  assigns,  and 
did  not  extend  to  covenants  between  grantors  and  gran- 
tees in  fee.' 

(1L)  Of  condition*  in  deed. 

These  conditions  are  expressly  mentioned  in  the  con- 
tract between  the  parties,  and  the  object  of  them  is 
either  to  avoid,  or  defeat  an  estate  ;  as  if  a  man  (to  use 


•  Law  ef  Nta-Ymk,  seas.  II,  e.  7,  and  New-York  Rtvited  Statute, 
vol.  i.  747,  hc.  33,34,  and  Act  of  Virginia,  Nov.  99,  1793.  Territorial 
Act  vf  Mit/iigiin,  Much  13, 1S37.    1  iV.  Carolina  Reviled  Statute,,  359. 

•  Cs.Zttt.315,  »,b. 

•  Lowii  r.  Ridge,  Cra.  E.  663. 
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the  case  put  by  Littleton1)  enfeoffs  another  in  Fee,  re- 
serving to  himself  and  his  heirs  a  yearly  rent,  with  an 
express  condition  annexed,  that  if  the  rent  be  unpaid, 
the  feoffor  and  his  heirs  may  enter,  and  hold  the  lands 
free  of  the  feoffment.  So,  if  a  grant  be  to  A.  in  fee, 
with  a  proviso,  that  if  he  did  not  pay  twenty  pounds  by 
such  a  day,  the  estate  should  be  void.  It  is  usual,  in 
the  grant,  to  reserve  in  express  terms,  to  the  grantor 
and  his  heirs,  a  right  of  entry  for  the  breach  of  the  con- 
dition ;  but  the  grantor  or  his  heirs  may  enter,  and  take 

advantage  of  the  breach,  by  ejectment,  though 
•124     there  be  no  clause  of  entry .b     *A  condition  in 

deed  is  either  general,  or  special.  The  former 
puts  an  end  altogether  to  the  tenancy,  on  entry  for  the 
breach  of  the  condition  ;  but  the  latter  only  authorizes 
the  reversioner  to  enter  on  the  land,  and  take  the  profits 
to  his  own  use,  and  hold  the  land  by  way  of  pledge  until 
the  condition  be  fulfilled.*  The  stipulations  in  the  form 
of  a  condition  are  various,  and  may  be  of  any  kind  con- 
sistent with  the  general  rules  of  law,  as  that  the  tenant 
pay  a  rent  yearly  or  quarterly,  or  enfeoff  B.,  or  do  a 
specified  service  for  A.,  or  sow  the  land  with  some  par- 
ticular grain,  or  do  not  assign  or  underlet  without  li- 
cense, or  do  not  marry  a  particular  person.d  A  cove- 
nant in  a  lease,  that  if  lessee,  or  his  assigns,  sells,  the 
lessor  shall  have  the  right  of  pre-emption,  and  one-tenth 
of  the  purchase  money,  is  a  valid  covenant ;  and  the 
estate  is  forfeited  if  that  be   made  a  condition  of  the 


•  Litt.  lec.  335. 

*  Lord  Hardwicke,  in  Wigg  c.  Wigg.  1  Atk.  383.     Doe  «.  Watt,  1  Mann. 

4Rt,i.m. 

'  Litt.  sec.  335. 327.     Co.  Liu.  303,  i.     Skip.  Tom/,.  157. 

d  Co.  LiU.  206,  207.  Shep.  Touch,  by  Preston,  vol.  i.  128— 130.  Jiuikiwn 
v.  Silvernail,  IS  John*.  Rep.  3TB.  Perrin  v.  Lyon,  9  East'*  Rtp.  170.  A 
conveyance  on  condition  that  the  grantee  shall  keep  a  m  and  grist  mill  on 
(be  land,  doing  buninene,  in  a  valid  condition,  and  a  failure  of  performance  for- 
feit* the  eetate.    L*aue  of  Sparry  v.  Pond,  5  Hammond's  Ohio  Rtp.  389. 
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breach  of  it.*  The  covenant  not  to  assign  without  li- 
cense, is  understood  to  apply  only  to  voluntary  sales,  by 
the  act  of  the  lessee.  It  does  not  apply  to  sales  by  act 
of  law,  or  proceedings  in  invitum  ;  and  creditors  may 
seize  and  appropriate  the  value  of  the  leases,  as  in  cases 
of  insolvency  or  bankruptcy,  or  on  judgment  and  exe- 
cution ;  unless  the  judgment  be  confessed  with  a  view 
to  evade  the  covenant,  or  unless  it  be  a  part  of  the  ex- 
press agreement,  that  the  lease  shad  not  so  pass  by 
operation  of  law.b 

These  conditions  are  also  either  precedent  or  subse- 
quent; and  as  there  are  no  technical  words  to  distin- 
guish them,  it  follows,  that  whether  they  be  the  one  or 
the  other,  is  matter  of  construction,  and  depends 
upon  the  intention  of  the  'party  creating  the  es-  *I25 
tate.'  A  precedent  condition  is  one  which  must 
take  place  before  the  estate  can  vest,  or  be  enlarged  ; 


•  Jackson  v.  Schnlx,  18  Jahat.  Rtp.  174.  Jackaon  a.  Groat,  7  Cowen't 
Rep.  285.  la  the  case  of  Livingston  o.  Stickle*,  8  Paige  Rep.  398,  the 
chancellor  held  that  a  condition  and  covenant,  in  a  leaae  in  perpetuity,  that 
-opon  every  tale  of  the  premises,  the  leasee  or  his  asaigos,  mint  obtain  the 
conaant  in  writing  of  the  owner  of  the  tent  and  reversion,  and  ahonld  offer 
him  Ihs  right  of  pre-emption,  and  if  sold  after  iuch  offer,  one-tenth  of 
the  porchaae  money  waa  to  be  paid  to  the  lessor,  was  in  natraint  of,  and  in 
the  nature  of  a  fine  upon  alienation,  and  inconaietent  with  the  apirit  of  onr 
inatitntiona-  That  the  remedy,  if  any,  waa  at  law,, and  not  in  equity,  and 
that  if  the  landlord  had  not  secured  to  himself  a  remedy  at  law,  the  court 
of  chancery  would  not  interfere  to  help  him. 

•  Doe  •>.  Carter,  8  ITarm  Rtp.  57.  300.  Doe  «.  Sevan,  3  JsTnuie  d-  Selw. 
358.  WUkineon  v.  Wilkinson,  Cooper1*  Eq.  Rtp.  559.  Jackaon  t>.  Corks,  7 
Jokne,  Rep.  531.  Where  a  leaae  contained  a  condition  that  the  leasee  or 
their  assigns  ahonld  not  alien  without  license,  a  license  given  to  one  of  three 
la— en,  diapeneed  with  the  condition  aa  to  all,  on  the  ground  that  the  con- 
dition being  entire,  could  be  divided  or  apportioned.  Dumpor's  esse,  4  Co. 
119,  b.  This  hard  rale  is  considered  as  unshaken  law,  down  to  this  day.  4 
TnMem,  735.  14  Vtuy,  173.  Dak  in  u.  Williams,  17  Wendell,  447.  Boo 
also,  *»(■  a,  to  Dumpor's  case,  in  Thomas  &.  Fraser's  eicellent  edition  of 
Lord  Cols'*  Reports,  and  also  in  the  note*  to  that  case  in  Smith't  Leading 
Came,  Law  Library,  N.  S.  vol.  37. 

•  Aahhnrst,  J.,  in  1  Term  Rep.  645.  Lord  Eldon,  in  3  But.  $  Putt.  995. 
Heath,  J.,  ibid.  397.    Fintay  *.  King,  3  PeterS  U.  S.  Rep.  348. 
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as  if  a  lease  be  made  to  B.  for  a  year,  to  commence 
from  the  first  day  of  May  thereafter,  upon  condition  tint 
B.  pay  a  certain  sum  of  money  within  the  time  ;  or  if 
an  estate  for  life  be  limited  to  A.  upon  his  marriage  with 
B. ;  here  the  payment  of  the  money  in  the  one  case,  and 
the  marriage  in  the  other,  are  precedent  conditions,  and 
until  the  condition  be  performed,  the  estate  cannot  be 
claimed,  or  vest."  Precedent  conditions  must  be  lite- 
rally performed,  and  even  a  court  of  chancery  will  never 
vest  an  estate,  when,  by  reason  of  a  condition  prece- 
dent, it  will  not  vest  in  law.  It  cannot  relieve  from  the 
consequences  of  a  condition  precedent  unperformed.11 

Subsequent  conditions  are  those  which  operate  upon 
estates  already  created  and  vested,  and  render  them 
liable  to  be  defeated.  Of  this  kind  are  moat  of  the  es- 
tates upon  condition  in  law,  and  which  are  liable  to  be 
defeated  on  breach  of  the  condition,  as  on  failure  of 
payment  of  the  rent,  or  performance  of  other  services 
annexed  to  the  estate.  So  long  as  these  estates  upon 
subsequent  condition  continue  unbroken,  they  remain  in 
the  same  situation  as  if  no  such  qualification  had  been 
annexed.  The  persons  who  have  an  estate  of  freehold 
subject  to  a  condition,  are  seised,  and  may  convey  or 
devise  the  same,  or  transmit  the  inheritance  to  their 
heirs,  though  the  estate  will  continue  defeasible  until  the 
condition  be  performed,  or  destroyed,  or  released,  or 
barred  by  the  statute  of  limitations,  or  by  estoppel.'     A 


'2  Blacks.  Com.  154. 

*  Fophsm  b.  Bompfielil,  1  Vtrn.  83.  Harvey  p.  Anton,  1  Atk.  361.  Watt 
Sep.  350,  S.  C.  Reyniah  v.  Martin,  3  Atk.  330.  Scott  e.  Tyler,  3  Are.  C. 
C.  431.  Hargrave'i  argument  in  thit  latter  cue  ■  distinguished  lor  Us  lean- 
ing- and  ikill,  and  ho  has  republished  it  separately  in  the  volume  of  his  Judi- 
cial Argument*.  Stackpole  t.  Beaumont,  3  Vi sty,  89-  Weill  *.  Smith,  3 
Edward*'  V.  C.  Rep.  75.  Bat  ■»  City  Bank  c.  Smith,  3  QUI  £  John:  265, 
where  it  is  «aid  that  equity  will  relieve  against  penalties  and  forfeiture!,  when 
the  matter  admits  or  compensation,  whether  the  condition  on  which  they  de- 
pend be  precedent  or  subsequent 

*  2  Block:  Com.  156.     Frettonon  Ahttroettof  Title,  vol.  it.  1B5. 
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devise  of  lands  to  a  town  for  a  school-house,  provided  it 
be  built  within  one  hundred  rodi  of  the  place  where  the  meet- 
ing-housc  stands,  was  held  to  be  valid  as  a  condition 
subsequent ;  and  the  vested  estate  would  be 
•forfeited,  and  go  over  to  the  residuary  devisee  *126 
hs  a  contingent  interest,  on  non-compliance,  in  a 
reasonable  time,  with  the  condition.*  So,  if  land  be 
given,  on  condition  that  the  public  buildings  of  the  pa- 
rish be  erected  thereon,  it  has  been  held  to  revert  to  the 
donor,  if  the  seat  of  justice  of  the  parish  be  removed, 
under  the  sanction  of  an  act  of  the  legislature,  passed 
subsequent  to  the  grant"  Though  an  estate  be  con- 
veyed, it  passes  to  the  grantee  subject  to  the  condition, 
and  laches  are  chargeable  upon  the  grantee,  even  though 
such  grantee,  or  his  assignee,  be  an  infant  or  feme  covert, 
for  non-performance  of  a  condition  annexed  to  the  es- 
tate.' It  is  a  general  principle  of  law,  that  he  who  en- 
ters for  a  condition  broken,  becomes  seised  of  his  first 
estate  ;  and  he  avoids,  of  course,  all  intermediate 
charges  and  encumbrances .d 

If  the  condition  subsequent  be  followed  by  a  limita- 
tion over  to  a  third  person,  in  case  the  condition  be  not 
fulfilled,  or  there  be  a  breach  of  it,  that  is  termed  a  con- 
ditional limitation.'  Words  of  limitation  mark  the  period 
which  is  to  determine  the  estate ;  but  words  of  condition 
render  the  estate  liable  to  be  defeated  in  the  intermediate 
time,  if  the  event  expressed  in  the  condition  arises  be- 
fore the  determination  of  the  estate,  or  completion  of  the 
period  described  by  the  limitation.  The  one  specifies 
the  utmost  time  of  continuance,  and  the  other  marks 


*  HaydaD  v.  Stooghton,  5  Pick.  Rep.  538. 

*  Police  Jury  ei.  Reave*,  18  Marlin'e  Louie.  Rep.  231. 

*  Co.  Liff.246,  b. 

'  Perkins,  eee.  840.     S/.ep.  Touch,  by  PreHvn,  vet  i.  121.  155. 

■  Palle  «.  Brown,  S  Cro.  591.  Holt,  Cb.  J.,  Page  «.  forward,  11  Mod. 
Rep.  61.  Lord  Hajdwicko,  in  Wigg  b.  Wigg,  1  Art.  363.  9  Black*.  Cam. 
155.    Doe  a.  Hawk,  S  Eon's  Rep.  468. 
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some  event,  which,  if  it  takes  place  in  the  course  of  that 
time,  will  defeat  the  estate.'  The  material  distinction 
between  a  condition  and  a  limitation  consists  in  this, 

that  a  condition  does  not  defeat  the  estate,  al- 
•127     though  it  be  broken,  until  entry  by  the  'grantor 

or  his  heirs  ;  and  when  the  grantor  enters,  he  is 
in  as  of  his  former  estate.  His  entry  defeats  the  livery 
made  on  the  creation  of  the  original  estate,  and,  conse- 
quently, all  subsequent  estates  or  remainders  dependant 
thereon.  Conditions  can  only  be  reserved  for  the  bene- 
fit of  the  grantor,  and  his  heirs.  A  stranger  cannot  take 
advantage  of  the  breach  of  them.  There  must  be  an 
actual  entry  for  the  breach  of  the  condition,  or  there 
must  be,  in  tbe  case  of  non-payment  of  rent,  an  action 
of  ejectment,  brought  as  a  substitute,  provided  by  the 
statute  of  4  Geo.  IX,  c.  2,  for  the  formal  re-entry  at 
common  law,  and  which  provision  on  this  point  is  adopt- 
ed in  New-York,b  and  in  several  of  the  other  states  which 
have  followed  the  English  system.  But  it  is  in  the  na- 
ture of  a  limitation  to  determine  the  estate  when  the 
period  of  the  limitation  arrives,  without  entry  or  claim ; 
and  no  act  is  requisite  to  vest  the  right  in  him  who  has 
the  next  expectant  interest.  Were  it  otherwise,  the  heir 
might  defeat  the  limitation  over,  by  refusing  to  enter  for 
breach  of  the  condition.'  To  get  rid  of  the  difficulty 
under  the  old  rule  of  law,  that  an  estate  could  not  be 
limited  to  a  stranger  upon  an  event  which  went  to 
abridge  or  determine  the  previously  limited  estate,  a 
distinction  was  introduced,  in  the  case  of  wills,  between 


•  Skip.  Touch,  by  Pmton,  vol.  i.  117.  Proton  on  Ettatel,  vol.  i.  45. 49- 
138, 199. 

b  Nea-Yotk  Rented  StataUt,  vol.  u.  505,  sac  30. 

•  Co.LUt.SU,  b.  218,  «.  10  Co.  40,  fa.  3  BlmdtM.  Ctm.  155.  PretUm 
on  Eitatsi,  vol.  i.  46 — 48.  Shep.  Touch,  by  Freiton,  vol.  i.  121.  Don  o. 
Hun,  6  Halted,  244.  Mr.  Justice  Wilde,  in  Filly  Associates  r.  Howlsiid, 
Supreme  Court  Massachusetts,  July  1846,  (N.  Y.  Ltgal  Obmrvtr  for 
August,  1846.)  rays  that  Blackstoue  correctly  lsys  down  the  distinction  be- 
tween words  of  condition  or  condit 
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a  condition  and  a  conditional  limitation,  and  which  has 
been  supposed  to  partake  more  of  refinement  and  sub- 
tlety than  of  solidity.  A  conditional  limitation  is  of  a 
mixed  nature,  and  partakes  of  a  condition,  and  of  a 
limitation  :  as  if  an  estate  be  limited  to  A.  for  life,  pro- 
vided that  when  C.  returns  from  Rome,  it  shall  thence- 
forth remain  to  the  use  of  B.  in  fee  ;  it  partakes  of  the 
nature  of  a  condition,  inasmuch  as  it  defeats  the  estate 
previously  limited  ;  and  is  so  far  a  limitation,  and  to  be 
distinguished  from  a  condition,  that  upon  the  con- 
tingency taking  place  the  estate  passes  to  the 
•stranger  without  entry,  contrary  to  the  maxim  *1S8 
of  law,  that  a  stranger  cannot  take  advantage 
of  a  condition  broken.*  These  conditional  limitations, 
though  not  valid  in  the  old  conveyances  at  common  law, 
yet,  within  certain  limits,  they  are  good  in  wills  and 
conveyances  to  uses.b 


■  Butler;  note,  99,  to  Co.  Lilt.  lib.  3.  Steam!  ».  Godfrey,  16  Maine  Ref. 
158.  Douglas*,  in  a  note  to  Doug.  Rep.  755,  thinks  the  distinction  between 
*  conditional  limitation,  and  a  remainder,  merely  verbs! ;  but  Fearne  {Feanu 
a*  Remainders,  10 — 18,)  vindicate*  tbe  distinction,  and  relies  on  the  authority 
of  tbe  cue  of  Cogan  v.  Cogan,  Cm.  Eli*.  360.  Conditional  limitation* 
"which  are  contingent  remainders,  are  limited  to  commence  ahen  the  firat  es- 
tate ie,  by  ita  original  limitation,  to  determine ;  but  conditional  limitation*, 
which  are  not  remainder!,  are  ao  limited  as  to  be  independent  of  the  extent 
and  measnre  given  to  tbe  first  estate,  and  are  to  take  effect  upon  an  event 
which  may  happen  before  the  regular  determination  of  the  first  estate,  and  so 
rescind  it.  This  is  Mr.  Feame's  distinction  ;  bat  he  is  not  clear  and  fortunate 
■when  he  comes  to  illustrate  it  by  examples  ;  and  they  appear  to  be  quits  re- 
fined, and  essentially  verbal. 

'  Fearne  on  Remainder*,  10.  391—393.  409,  410.  In  Lady  Ann  Fry's 
eaae,  1  Vent  199,  Sir  Matthew  Hale  said,  the  point  was  too  clear  for  argu- 
ment ;  and  that  though  the  word  condition  be  used,  yet,  limiting  a  remainder 
over  made  it  a  limitation.  If  there  be  no  limitation  over  of  the  estate  upon 
a>  breach  of  the  condition  annexed,  it  is  nets  conditional  limitation,  but  an  es- 
tate upon  a  condition  subsequent  at  the  common  law,  and  the  heir  must  enter 
for  a  breach  of  the  condition.  The  Jveio-Yort  Rented  Statute;  vol.  i. 
735,  sec.  37,  declare,  that  a  remainder  may  be  limited  on  a  contingency, 
which,  in  case  it  should  happen,  will  operate  to  abridge  or  determine  the  pre* 
eodont  estate ;  and  every  snob  remainder  ahalt  be  construed  a  conditional 
Jiiiiitatiou,  and  shall  have  the  same  effect  as  such  a  limitation  would  have  by 
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There  is  this  further  distinction  to  be  noticed  between 
a  condition  annexed  to  an  estate  for  years,  and  one  an- 
nexed to  an  estate  of  freehold,  that  in  the  former  case 
the  estate  ipso  facto  ceases  as  soon  as  the  condition  is 
broken ;  whereas,  in  the  latter  case,  the  breach  of  the 
condition  does  not  cause  the  cesser  of  the  estate,  without 
an  entry  or  claim  for  that  purpose.  It  was  a  rule  of  the 
common  law,  that  where  an  estate  commenced  by 
livery,  it  could  not  be  determined  before  entry.  When 
the  estate  has,  ipso  facto,  ceased,  by  the  operation  of 
the  condition,  it  cannot  be  revived  without  a  new  grant ; 
but  a  voidable  estate  may  be  confirmed,  and  the  con- 
dition dispensed  with.* 
•129  *A  collateral  limitation  is  another  refinement  be- 
longing to  this  abstruse  subject  of  limited  and  con- 
ditional estates.  It  gives  an  interest  for  a  specified  period, 


law.  Ad  able  writer  in  the  Amtrictm  Jurist,  voL  li.  61,  say*,  that  thnse- 
words  wera  merely  declaratory  of  the  common  law,  which  in,  that  a  remain- 
der, whether  termed  «uch,or  a  contingent  limitation,  or  improperly,  an  in  ttwr 
statute,  a  conditional  limitation ,  takes  affect  on  the  happening  of  a  contingent 
Brent  which  puts  an  end  to  the  precedent  estate. 

•  Co.  Lilt.  315,  a.  Pennant's  cam,  3  Co.  64.  Preston  as  AhttraeU  */ 
Tills,  vol.  iii.  397.  Thii  distinction  between  leases  for  years  and  tor  life,  mo 
longer  prevails.  In  relation  to  leases  tor  yean  as  well  as  for  life,  the  causa 
nf  forfeiture  only  renders  the  leaae  void  as  to  the  Imh,  audit  may  be  affirmed 
by  the  lessor,  and  toe  rights  and  obligation!  of  both  parties  will  in  that  osss 
continue.  The  courts  will  not  so  construe  the  contract  as  to  enable  the 
lessee  to  pnt  an  end  to  it  at  pleasure,  by  bis  own  improper  conduct.  Clark  s. 
Jonas,  1  Dtnio,  516.  Mr.  Preston  sbjb,  that  every  limitation  which  is  to  Test. 
an  interest  on  a  contingency,  or  upon  an  event  which  may,  or  may  not  hap- 
pen, is  a  co 7i dit in nai  limitation  A  contingent  remainder  is  a  conditional 
limitation ;  and  estates  which  have  their  operation  by  resulting  or  springing 
use,  or  by  executory  devise,  and  are  to  commence  on  an  event,  an  all  rawed 
by  conditional  limitations.  It  in  the  uncertainty  of  the  happening  of  the 
event,  that  distinguishes  an  absolute  limitation  from  a  conditional  limitation, 
or  a  limitation  upon  contingency.  Though  all  contingent  interests  are  exe- 
cutory, yet  all  eiecutory  interests  are  not  contingent.  Preston  on  Eitatc*r 
vol.  i.  40,  41.  63.  Mr.  Preston  here  confounds  conditional  and  contingent 
limitations  ;  but  Lord  Mansfield,  in  Buck  worth  c.  Thirkell,  3  Bo*.  4>  Pull 
347,  note,  S.  C.  1  Col.  J  arid.  347,  marked  the  distinction,  and  said  there 
might  be  a  limitation  depending  on  a  contingency,  without  any  condition  in  it. 
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bat  makes  the  right  of  enjoyment  to  depend  on  some 
collateral  event,  as  a  limitation  of  an  estate  to  a  man  and 
his  heira,  tenants  of  the  manor  of  Dale,  or  to  a  woman 
(hiring  widowhood,  or  to  C.  till  the  return  of  B.  from 
Rome,  or  until  B.  shall  have  paid  him  twenty  pounds. 
The  event  marked  for  the  determination  of  the  estate  is 
collateral  to  the  time  of  continuance.  These  superadded 
clauses  of  qualification  give  to  the  estate  a  determinable 
quality ;  and,  as  we  have  already  seen  in  a  former  lec- 
ture," if  the  estate  be  one  of  inheritance,  it  is  distin- 
guished as  a  qualified,  base,  or  determinable  fee.  The 
estate  will  determine  as  soon  as  the  event  arises,  and  it 
never  can  be  revived.* 

Conditions  subsequent  are  not  favoured  in  law,  and 
are  construed  stricdy,  because  they  tend  to  destroy  es- 
tates ;  and  the  rigorous  exaction  of  them  is  a  species  of 
swmuMjvs,  and  in  many  cases  hardly  reconcila- 
ble with  conscience."  "If  the  condition  subse-  *130 
quent  be  possible  at  die  time  of  making  it,  and 
becomes  afterwards  impossible  to  be  complied  with, 
either  by  the  act  of  God,  or  of  the  law,  or  of  the  grantor ; 
or  if  it  be  impossible  at  the  time  of  making  it,  or  against 
law,  the  estate  of  the  grantee,  being  once  vested,  is  not 
thereby  divested,  but  becomes  absolute.11  So,  if  the 
condition  be  personal,  as  that  the  lessee  shall  not  sell 
without  leave,  the  executors  of  the  lessee,  not  being 
named,  may  sell  without  incurring  a  breach."  A  court 
of  equity  will  never  lend  its  aid  to  divest  an  estate  for 
the  breach  of  a  condition  subsequent.     The  cases,  on 


■  L>et  Liv. 

*  Pools  r.  Nedham,  Yehi.  149.  Baldwin  and  Cock's  ease,  1  Leon.  74. 
Frettoa  on  Etlatet,  vol  i.  43,  44.  49,  SO. 

•  Co.  Litt.  305,  b.  319,  b.    8  Co.  90,  b. 

<  Co.  Litt.  306,  a  308,  b.  3  Blacks.  Com.  156.  Parker,  Oh.  J.,  in  Milchel 
«.  Reynolds,  1  P.  Win..  189.  Loid Ch.  J.  Treby,  in  Cary  t>.  Bertie,  2  Vet*. 
339. 

"  Dj«r,  66,  a.  pi.  8.     Moore,  11,  pi  40. 
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the  contrary,  axe  full  of  discussions,  bow  far  chancery 
can  relieve  against  subsequent  conditions.  The  general 
rule  formally  was,  that  the  court  would  interfere,  and 
relieve  against  the  breach  of  a  condition  subsequent,  pro- 
vided it  was  a  case  admitting  of  compensation  in 
damages.*  But  the  relief,  according  to  the  modern 
English  doctrine  in  equity,  is  confined  to  cases  where 
the  forfeiture  has  been  the  effect  of  inevitable  accident, 
and  the  injury  is  capable  of  a  certain  compensation  in 
damages."  In  the  case  of  Hill  v.  Barclay,'  Lord  F.ldon 
said,  relief  might  be  granted  against  the  breach  of  a 
condition  to  pay  money,  but  not  where  any  thing  else 
was  to  be  done ;  and  he  insisted,  that  where  the  breach  of 
the  condition  consisted  of  acts  of  commission,  directly  in 
the  face  of  it,  as  by  assigning  a  lease  without  license, 
and  the  law  had  ascertained  the  contract,  and  the  rights 
of  the  parties,  a  court  of  equity  could  not  inter- 
•131  fere.  *A  court  of  equity  cannot  control  the  lawful 
contracts  of  parties,  or  the  law  of  the  land. 
Conditions  are  not  sustained  when  they  are  repugnant 
to  the  nature  of  the  estate  granted,  or  infringe  upon  the 
essential  enjoyment  and  independent  rights  of  property r 
and  tend  manifestly  to  public  inconvenience.  A  condi- 
tion annexed  to  a  conveyance  in  fee,  or  by  devise,  that 
the  purchaser  or  devisee  should  not  alien,  is  unlawful  and 
void.  The  restraint  is  admitted  in  leases  for  life  or 
years,  but  it  is  incompatible  with  the  absolute  right  ap- 
pertaining to  an  estate  in  tail  or  in  fee."1    If  the  grant  be 


>  PopJwn  d.  Barnpfield,  1  Vcrn-  83. 

B  Holfe  t.  Kama,  2  Price'*  Exch.  Rip.  207,  note.  Braeebridge  v.  Back- 
ley,  ibid.  900.  City  Bank  v.  Smith,  3  Gill  <$■  JoAn».265.  Jeremy' a  Eq.Jur. 
475.    Schermerhorn  v.  Negro,  1  Dtnio,  450. 

•  18  Fm.  56, 

'  In  a  bequest  to  a  daughter,  with  a  proviso,  that  if  she  attempted  to  aell 
oi  dnpoaa  of  it,  it  should  be  void,  the  restriction  waa  bald  to  be  void.  Newton 
c.  Reid,  4  Simon'*  Rap.  141  ■  A  reatraint  upon  alienation  in  cant  of  ttatt* 
in  perpetuity,  with  a  reservation  of  rent,  and  with  covenant*  and  condition* 
annexed,  is  tolerated  and  held  valid  in  law.      Vide  tupra,  p.  124. 
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upon  condition  that  the  grantee  shall  not  commit  waste, 
or  not  take  the  profits,  or  his  wife  not  have  her  dower,  or 
the  husband  his  curtesy,  the  condition  is  repugnant  and 
void,  for  these  rights  are  inseparable  from  the  estate  in 
fee.*  Nor  could  a  tenant  in  tail,  though  his  estate  was 
originally  intended  as  a  perpetuity,  be  restrained,  by 
any  proviso  in  the  deed  creating  the  estate,  from  suffer- 
ing a  common  recovery.6  Such  restraints  were  held  by 
Lord  Coke  to  be  absurd,  and  repugnant  to  reason  and 
to  "  the  freedom  and  liberty  of  freemen."  The  maxim 
which  he  cites,  contains  a  just  and  enlightened  principle, 
worthy  of  the  spirit  of  the  English  law  in  the  best  ages  of 
English  freedom ;  inujuvm  est  ingenuis  kominibus  non  esse 
liberam  reram  tuarum  alienationem.'  If,  however,  a  re- 
straint upon  alienation  be  confined  to  an  individual 
named,  to  whom  the  grant  is  not  to  be  made,  it  is  said  by 
very  high  authority*  to  be  a  valid  condition.  But  this 
case  falls  within  the  general  principle,  and  it  may  be 
very  questionable  whether  such  a  condition  would  be 
good  at  this  day.  In  Newkirk  v.  Newkirk,*  the 
•court  looked  with  a  hostile  eye  upon  all  re-  *I32 
straints  upon  the  free  exercise  of  the  inherent 
right  of  alienation  belonging  to  estates  in  fee ;  and  a 
devise  of  lands  to  the  testator's  children,  in  case  they  con- 
tinued to  inhabit  the  town  of  Hurley,  otherwise  not,  was 
considered  to  be  unreasonable,  and  repugnant  to  the 
nature  of  the  estate. 

If  it  be  doubtful  whether  a  clause  in  a  deed  be  a  cove- 
nant or  a  condition,  the  courts  will  incline  against  the 
latter  construction  ;  for  a  covenant  is  far  preferable  to 
the  tenant.    If  a  condition  be  broken,  the  landlord  may 


•  Mildwa^i  cue,  E  Co.  40.    Lilt.  mac.  360.     Co.  Lilt.  206,  b.  333,  a- 
Stuleley  r.  Bnller,  Hob.  168.     Lord  Kenyon,  8  Term  Rep.  61. 

•  Mwy  PortingtOD'a  mm,  10  Co.  43,  a. 

•  Co.  Lilt.  223, !.. 
JJUK.nc.3Gl.    Ce.Litt.S03. 
■  3  Cam*/  Rep.  345. 
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indulge  his  caprice,  and  even  malice,  against  the  tenant, 
without  any  certain  relief;  but  equity  will  not  enforce  a 
covenant  embracing  a  hard  bargain  ;  and,  at  law,  there 
can  be  no  damages  without  an  injury.*  Whether  die 
words  amount  to  a  condition,  or  a  limitation,  or  a  cove- 
nant,  may  be  matter  of  construction,  depending  on  the 
contract.  The  intention  of  the  party  to  the  instrument, 
when  clearly  ascertained,  is  of  controlling  efficacy ; 
though  conditions  and  limitations  are  not  readily  to  be 
raised  by  mere  inference  and  argument.1*  The  distinc- 
tions on  this  subject  are  extremely  subtle  and  artificial ; 
and  the  construction  of  a  deed,  as  to  its  operation  and 
effect,  will,  after  all,  depend  less  upon  artificial  rules, 
than  upon  the  application  of  good  sense  and 
•133  "sound  equity  to  the  object  and  spirit  of  the  con- 
tract in  the  given  case.  A  tender  of  performance 
at  the  day  will  save  a  condition  ;  and  if  the  tender  be 
refused,  the  land  may  be  discharged,  as  in  the  case  of  a 
mortgage,  while  the  debt  r 


■  Bent,  Ch.  J.,  in  Doe  c.  Phillips,  9  Moore's  Rep.  46.  If  words,  both  of 
covenant  Bind  condition,  be  used  in  the  same  instrument,  both  are  allowed  to 
operate.     Bayley,  J.,  in  Doe  v.  Watt,  8  Borate,  j-  Crest.  308. 

>  Pembroke  v.  Berkley,  Moore,  706.  Cro.  Elix.  384.  Argument  of  Pol- 
lexfen,  in  Carpenter  e.  Smith,  PoUax.  Rep.  70.  The  words  usually  em- 
ployed in  creating  a  condition  are,  upon  condition ;  andtbii,  says  Lord  Coke, 
is  the  most  appropriate  expression  ;  or  the  words  rosy  be.  so  that;  provided; 
if  it  thnll  happen,  to.  Tbe  apt  words  of  limitation  are,  untie  ;  so  long  at ; 
until ;  during,  Sec.  The  words,  provided  always,  may,  under  tbe  cirenm- 
•tances,  be  taken  as  a  condition,  or  as  a  limitation,  and  sometimes  as  a  cove- 
nant. Litt.  sec.  335—330.  Co.  Litt.  303,  a.  b.  Mary  Partington's  case, 
10  Co.  41,  b.  43,  a.  Lord  Cromwell's  esse,  3  Co.  69.  Bacon's  Abr.  tit. 
Condition*,  H. 

*  Lilt.  sec.  338.  Co.  Litt.  309,  b.  Jackson  e.  Crafts,  13  Johns.  Rep.  110. 
Sweat  e.  Horn,  1  Adams'  N.  H.  Rep.  39. 
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LECTURE  LVHI. 

ON     THE    LAW   OF     MORTGAGE. 

A  mortgage  is  the  conveyance  of  an  estate,  by  way 
of  pledge  for  the  security  of  debt;  and  to  become  void 
on  payment  of  it.  The  legal  ownership  is  vested  in  the 
creditor ;  but,  in  equity,  the  mortgagor  remains  the  ac- 
tual owner,  until  he  is  debarred  by  his  own  default,  or  by 
judicial  decree. 

There  is  no  branch  of  the  law  of  real  property,  which 
embraces  a  greater  variety  of  important  interests,  or 
which  is  of  more  practical  application.  The  different, 
and  even  conflicting  views,  which  were  taken  of  the 
subject,  by  the  courts  of  law  and  of  equity,  have  given 
an  abstruse  and  shifting  character  to  the  doctrine  of 
mortgages.  But  the  liberal  minds  and  enlarged  policy 
of  such  judges  as  Hardwicke  and  Mansfield,  gave  ex- 
pansion to  principles,  tested  their  soundness,  dispersed 
anomalies,  and  assimilated  the  law  of  the  different  tri- 
bunals on  this  as  well  as  on  other  heads  of  jurispru- 
dence. The  law  of  mortgage,  under  the  process  of  fo- 
rensic reasonings,  has  now  become  firmly  established 
on  the  most  rational  foundations. 

In  the  examination  of  so  extensive  a  title,  I  shall  en- 
deavor to  take  a  just  and  accurate,  though  it  must  ne- 
cessarily be  only  a  very  general  view  of  the  subject, 
under  the  following  beads : 

I.  Of  the  general  nature  of  mortgages  : 

II.  Of  the  mortgagor's  estate  and  equity  of  re- 
demption : 

III.  Of  the  estate  and  rights  of  the  mortgagee : 

IV.  Of  foreclosure. 

Vol.  IV.  11 
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I.  Of  the  general  nature  of  mortgages. 

(1.)  Different  kinds  of  mortgages. 

The  English  law  of  mortgages  appears  to  have  been 
borrowed,  in  a  great  degree,  from  the  civil  law ;  and 
the  Roman  hypotheca  corresponds  very  closely  with  the 
description  of  a  mortgage  in  our  law.  The  land  was 
retained  by  the  debtor,  and  the  creditor  was  entitled  to 
his  actio  hypothecaria,  to  obtain  possession  of  the  pledge, 
when  the  debtor  was  in  default ;  and  the  debtor  had  his 
action  to  regain  possession,  when  the  debt  was  paid,  or 
satisfied  out  of  the  profits,  and  he  might  redeem  at  any 
time  before  a  sale.*  The  use  of  mortgages  is  founded 
on  the  wants  and  convenience  of  mankind,  and  would 
naturally  follow  the  progress  of  order,  civilization,  and 
commerce.  In  the  time  of  Glanville,  the  mortgage  of 
lands,  as  security  for  a  loan,  was  in  use,  though,  during 


*  Mr.  Butler  ia  of  opinion  that  mortgage*  were  introduced  lew  upon  Uio 

model  of  the  Roman  pignut,  or  hypotheca,  tlian  upon  the  common  law  doc- 
trine of  condition*.  Bnt,  upon  a  view  of  the  Roman  hypotheca,  it  it  imposi- 
siblo  lo  withhold  our  belief,  that  the  English  law  of  mortgagee,  taken  in  iia 
moat  comprehensive  sonse,  waa  essentially  borrowed  from  (he  civil  law. 
Thus,  in  (he  Soman  law.  the  mortgage  could  be  held  aa  a  security  for  far- 
ther advances  ;  [Code,  8.  27. 1,)  and  a  covenant,  that  the  mortgage  should  bo 
forfeited  absolutely  on  a  default,  waa  void.  Code,  B.  35.  3.  So,  a  mortgagor 
waa  entitled  to  due  notice  and  opportunity  to  redeem,  before  hi*  right  waa 
extinguished  ;  and  the  pledge  could  not  beaold,  without  a  protracted  notice, 
or  a  judicial  decree.  Code,  8.  28.  4.  Ibid.  34. 3,  tec.  1.  The  mortgagee 
was  allowed  to  tack  subsequent  debts,  in  the  case  of  the  mortgagor  seeking 
redemption,  though  thit  was  not  permitted  lo  (he  extent  of  impairing  the 
rigbtH  of  intermediate  encumbrancers.  Dig.  20.  4.  3.  Ibid.  20.  4.  31).  Code, 
8.  27.  1.  See  Story'*  Com.  on  Eq.  Jurisprudence,  vol.  ii.  276,  note.  The 
analogy  might  be  (raced  iu  other  important  particulars.  See  Pot  bier's  Pan- 
decla  Juetinianea,  lib.  27,  and  Did.  du  Digett,  par  Theoenot-DemuUt, 
tit.  Hypotheque,  paeeim.  In  Dr.  Broun'*  Vieio  of  the  Civil  Low,  vol.  i. 
300—210,  the  general  features  of  similitude  between  the  Roman  hypotheca 
and  the  English  mortgage,  are  strongly  delineated.  In  Burgas'  Comm.  on 
Colonial  and  Foreign  Laws,  vol.  ii.  164—246,  there  ia  a  fnll  and  instructive 
view  of  the  law  or  mortgages,  under  the  Roman  civil  law,  and  the  law  of 
those  modern  nation*  which  have  adopted  the  civil  law;  and  such  a  view 
give*  n*  a  profound  impression  of  the  wisdom,  refinement,  and  justice  of  the 
property  regulations  of  the  Roman  law. 
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the  feudal  ages,  it  was  doubtless  under  the  same  check 
as  the  more  absolute  alienation  of  the  fee ;  and  both 
the  alienation  and  mortgage  of  land  were  per- 
mitted only  with  the  concurrence  *of  the  lord.'  #137 
The  English  books  distinguish  between  a  vadium 
vivum  and  vadium  mortuum.  The  first  is  when  the  cre- 
ditor takes  the  estate  to  hold  and  enjoy  it,  without  any 
limited  time  for  redemption,  and  until  he  repays  himself 
out  of  the  rents  and  profits.  In  that  case,  the  land  sur- 
vive* the  debt ;  and,  when  the  debt  is  discharged,  the 
land,  by  right  of  reverter,  returns  to  the  original  owner. 
In  the  other  kind  of  mortgage  the  fee  passed  to  the  cre- 
ditor, subject  to  the  condition  of  being  defeated,  and  the 
tWe  of  the  debtor  to  be  resumed,  on  his  discharging  the 
debt  at  the  day  limited  for  the  payment ;  and  if  he  did 
not,  then  the  land  was  lost,  and  became  dead  to  him  for 
ever.b  This  latter  kind  of  mortgage  is  the  one  which  is 
generally  in  use  in  this  country.  The  Welsh  mortgages, 
which  are  very  frequently  mentioned  in  the  English 
books,  though  ihey  have  now  entirely  gone  out  of  use, 
resembled  the  vivum  vadium  of  Coke,  or  the  mortuum  va- 
dium of  Glanville ;  for  though  in  them  the  rents  and  profits 
were  a  substitute  for  the  interest,  and  the  land  was  to  be 
held  until  the  mortgagor  refunded  the  principal ;  yet,  if 
the  value  of  the  rents  and  profits  was  excessive,  equity 
would,  notwithstanding  any  agreement  to  the  contrary, 
decree  an  account.' 


■  Glanville,  lib.  10,  0.  6.  Nulli  liicat  feudum  vt ndtre  ce I  pignorare  line 
permiaiime  Mint  domini.     Feud.  lib.  2,  tit  55. 

k  Co.  Lilt.  305,  a.    2  Black*.  Com.  157. 

1  Fnltheipo  ».  Farter,  1  Vera.  476.  The  Welsh  mortgage,  under  its  strict 
contract,  without  any  mitigation  of  iti  severity  in  equity,  was  analogous  to 
the  contract  termed  aatithreiis  in  the  Roman  law.  Dig.  90. 1. 11.  1.  It 
was  likewise  analogous  to  the  mortgage  of  lands  iu  the  age  of  Glanville  ;  and 
he  give*  to  a  mortgage,  by  which  the  creditor  was  to  receive  the  rants  and 
profit*  during  the  detention  of  the  debt,  without  account,  and  without  apply- 
ing tbnm  to  reduce  it,  the  name  of  mortuum  vadium.  It  waa  a  hard  and  un- 
conscientious, but  a  lawful  contract ;  and  Glanville,  with  primeval  frankness 
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(8.)   Of  the  pledge  and  mortgage  of  chattele. 

There  is  a  material  distinction  also  to  be  noticed  be- 
tween a  pledge  and  a  mortgage.  A  pledge,  or  pawn,  is 
a  deposit  of  goods  redeemable  on  certain  terms,  and 
eimerwithorwithontaniedperiodforredemption.  De- 
livery accompanies  a  pledge,  and  is  essential  to  its  va- 
lidity. The  general  property  [does  not  pass,  as  in  the 
case  of  a  mortgage,  and  the  pawnee  has  only  a  special 
property.*  If  no  time  of  redemption  be  filed  by  the 
contract,  the  pawnor  may  redeem  at  any  time;  and 
though  a  day  of  payment  be  filed,  he  may  redeem  after 
the  day.  He  has  his  whole  lifetime  to  redeem,  provided 
the  pawnee  does  not  call  upon  him  to  redeem,  as  he  has 
a  right  to  do  at  any  time,  in  his  discretion,  if  no  time  for 
redemption  be  filed  i  and  if  no  such  call  be  made,  the 
representatives  of  the  pawnor  may  redeem  after  hts 


„d  .implicit,,  do™  »«  "™pi.  >°  »■*■■  "  -  "T"-  w"°  '"  """.*? 

h mm ■,  •*—  "•«•—»  «- ,lk  10' » «■ 8-  V'JTZ  . 

CM,  No.  M8S.  t-  .dopUd  '»•  ""»"  "**"*  ""h  "••  »'"«••«-■ 

i.™  Uk.n  t»m  th.  U  ,».p.l»on,  On"  ■"  ••"  "»*  *  P",G*™'  •" 
«wn  who.  »  mo™»bl.,i.  pron  «  »  purity,  nod  tb.  flnl«A««.  wh.n  th. 

S"»»~  tb.  «<>  t.k.tb.™».»t|-«u.r.b.i....  „d  t. 
edit  undlr,  «..  «»•  » <"•  »""".  ",d  "■  """-  "  •"  p™""  ** 
O,.  d.bt,  ..d  1.  bonnd  to  k..p  tb.  -U»  in  npm,  .ud  to  p.j  ih.  Un 
Upon  UkU  open  tb.  p«t  •'  *•  **".  ""  "*"» .  fTf  ?' 
d,C,,  .nd  *U"  -  4~~  «.  -Ui. j  tb.  l..d  pMpa.   «  Cod.,  «t 

HZ,  ..  M'to.o.,  1  M.  *  D„.  *,.  C„.  if.  C.  377.  ^b  ,.  «.d,jb.bt 

Lt~:t,  up.,  which  tb.  potion  ...  to  .hup  ,n,n,.d,.U,^nn.-  ,t 
„  ,b.  ,T..t  fHndin,  bmpb.  0»t  «dd  b.  dtm.  ««b  .  «»t»~d  «... 

"^litTtaL^MTlb.  piiT««.  pl«l!..  •'!-«■  —"".fpWt" 
M       in  th.  common  law,  nnd  poweMion  WM  requisite.     But  th. 

nupru,  »ol.  ii.  577. 
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death."  As  early  as  the  time  of  Glanville,  these  just 
and  plain  principles  of  the  law  of  pledges  were  essen- 
tially recognised ;  and  it  was  declared,  that  if  the  pledge 
was  not  redeemed  by  the  rime  appointed,  the  creditor 
might  have  recourse  to  the  law,  and  compel  the  pawnor 
to  redeem  by  a  given  day,  or  be  forever  foreclosed  and 
barred  of  his  right  And  if  no  time  of  redemption  was 
fixed,  the  creditor  might  call  upon  the  debtor  at  any 
time,  by  legal  process,  to  redeem  or  lose  his  pledge. b 
The  distinction  between  a  pawn  and  mortgage  of  chat- 
tels is  equally  well  settled  m  the  English  and  in  the 
American  law ;  and  a  mortgage  of  goods  differs  from  a 
pledge  or  pawn  in  this,  that  the  former  is  a  conveyance 
of  die  tide  upon  condition,  and  it  becomes  an  absolute 
interest  at  law,  if  not  redeemed  by  a  given  time,  and  it 
may  be  valid  in  certain  cases  without  actual  de- 
livery." According  to  the  civil  law,  *a  pledge  *139 
could  not  be  sold  without  judicial  sanction,  un- 
less there  was  a  special  agreement  to  this  effect  ; 
and  this  is,  doubtless,  the  law  at  (his  day  in  most  parts 
of  Europe.  The  French  Civil  Code  has  adopted  the  law 
of  Constantino,  by  which  even  an  agreement  at  the  time 
of  the  original  contract  of  loan,  that  if  the  debtor  did 
not  pay  at  the  day,  the  pledge  should  be  absolutely  for- 
feited, and  become  the  property  of  the  debtor,  was  de- 


■  Bra.  Abr.tH.  Pledge*,  pi.  SO,  tit.  TrtsptHt,  pi.  271.  Burnet,  X,  in  Hyall 
a.  Rowley,  3  Vet.  358,  359.  Mom  v.  Gorham,  Oven'*  Sep.  133.  RatclifT 
a.  Da™,  1  Bulwt.  89.  O™.  Jae.  844.  Ytla.  178,  S.  C.  Com.  Dig.  tit. 
Mortgage  Aj  Pledge  of  Good*,  b.  Dcmaudray  t>.  Hetcilf,  Prec.  in  Ch.  419. 
Vanderxeee.  Willi*.  3  Bra.  31.    Perry  t>.  Cmig,3  MU*viiri  Rep.  516. 

k  Glamille^h.  10,  c.6.  8. 

•  The  Maater  at  the  Rolls,  in  Jdqm  *.  Smith,  3  Vt*.  jr.  378.  Powell  em 
Maiigaget,  3.  Barrow  p.  Puton,  5  John*.  Rep.  358.  Brown  e.  Dement,  8 
ibid.  96.  M'Lean  r.  Walker,  10  ibid.  471.  Gariick  v.  Jam**,  18  ibid.  14E. 
Wilde,  J.,  in  3  Pick.  610.  Haven  o.  Law,  3  N.  U.  Rip.  13.  -  Da  Liolo  r. 
Friaatman,  1  Brews'*  Fern.  Rep.  176.  Langdon  n.  Buel,  9  Wendell,  80. 
GU&fd  «.  Ford,  5  F*mwnl  Rep.  538. 
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clared  to  be  void.*  While  on  this  subject  of  pledges,  it 
may  be  proper  further  to  observe,  that  the  pawnee,  by 
bill  in  chancery,  may  bar  the  debtor's  right  of  redemp- 
tion, and  have  the  chattel  sold.  This  has  frequently 
been  done  in  the  case  of  stock,  bonds,  plate,  or  other 
personal  property  pledged  for  the  payment  of  debt.b 
But  without  any  bill  to  redeem,  the  creditor,  on  a  pledge 
or  mortgage  of  chattels,  may  sell  at  auction,  on  giving 
reasonable  opportunity  to  the  debtor  to  redeem,  and 
apprizing  him  of  the  time  and  place  of  sale  ;  and  this 
is  the  more  convenient  and  usual  practice.0  While  the 
debtor's  right  in  the  pledge  remains  unextinguished,  his 
interest  is  liable  to  be  sold  on  execution ;  and  the  pur- 
chaser, like  any  other  purchaser  or  assignee  of  the  inte- 
rest of  the  pawnor,  succeeds  to  all  his  rights,  and  be- 
comes entitled  to  redeem.d 
•140  #The  law  of  pledges  shows  an  accurate  and 
refined  sense  of  justice  ;  and  the  wisdom  of  the 
provisions  by  which  the  interests  of  the  debtor  and  cre- 
ditor are  equally  guarded,  is  to  be  traced  to  the  Roman 
law,  and  shines  with  almost  equal  advantage,  and  with 
the  most  attractive  simplicity,  in  the  pages  of  Glanville. 
It  forms  a  striking  contrast  to  the  common  law  mort- 
gage of  the  freehold,  which  was  a  feoffment  upon  con- 
dition, or  the  creation  of  a  base  or  determinable  fee, 


•  Imt.  lib.  3,  tit.  8,  mc.  1.  Vinii  Com.  h.  I.  Code  8. 35.  3.  Perttiut  on 
the  Code,  vol.  ii.  62,  lit.  34,  sec.  4,  5,  p.  63,  «ec.  8.  BtlVt  Con.  on  the  Lata 
of  Scotland,  vol  ii.  33,  5th  od.  Merlin'*  Repertoire,  art  Gage.  Code  Civil, 
art.  2078.  Inetitutei  of  the  Laao of  Holland,  by  J.  Vandtr  Linden,  tram- 
laled  by  J.  Henry,  Esq.,  180. 

»  Kemp  n.  Woibrook,  1  Fm.378.  Demandiay  t>.  Metcalf,  Free,  in  Ck. 
419.    Vaudenee  .:.  Willi*,  3  Bro.  31. 

•  Tucker  v.  Wilaon,  1  P.  Wme.  361.  1  Bro.  P.  C.  494,  edit.  1764.  Look- 
wood  v.  Ewer,  3  Atk.  303.  Hart  c.  Ten  Eyck,  3  John*.  Ch.  Rep.  100. 
Jofamon  t.  Varaon,  1  Bailey'*  S.  C.Rep.  537.  Perry  v.  Graig,  3  Mitoonri 
Rip.  51G.     See  supra,  vol.  ii.  583. 

■  Kemp  v.  Weplbrook,  1  Ft*.  378.  Nta-York  Reviled  Statute;  vol.  ii. 
366,Hc.aO.     See  tupra,  vu!.  ii.  577— MS,  on  the  doctrine  of  pledging. 
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with  a  right  of  reverter  attached  to  it.  The  legal  estate 
vested  immediately  in  the  feoffee,  and  a  mere  right  of 
re-entry,  upon  performance  of  the  condition,  by  pay- 
ment of  the  debt  strictly  at  the  day,  remained  with  the 
mortgagor  and  bis  heirs,  and  which  right  of  entry  was 
neither  alienable  nor  devisable.  If  the  mortgagor  was 
in  default,  the  condition  was  forfeited,  and  the  estate  be- 
came absolute  in  the  mortgagee,  without  the  right  or  the 
hope  of  redemption.*  So  rigorous  a  doctrine,  and  pro- 
ductive of  such  forbidding,  and,  as  it  eventually  proved, 
of  such  intolerable  injustice,  naturally  led  to  exact  and 
scrupulous  regulations  concerning  the  time,  mode,  and 
manner  of  performing  the  condition,  and  they  became 
all  important  to  the  mortgagor.  The  tender  o(  the  debt 
was  required  to  be  at  the  time  and  place  prescribed  ; 
and  if  there  was  no  place  mentioned  in  the  contract,  the 
mortgagor  was  bound  to  seek  the  mortgagee,  and  a  ten- 
der upon  the  land  was  not  sufficient.11  If  there  was  no 
time  of  payment  mentioned,  the  mortgagor  had  his 
whole  lifetime  to  pay,  unless  he  was  quickened  by  a 
demand  ;  but  if  he  died  before  the  payment,  the  heir 
could  not  tender,  and  save  the  forfeiture,  because  the 
time  was  past."  If,  however,  the  money  was  declared 
to  be  payable  by  the  mortgagor,  or  kit  heiri,  then  the 
tender  might  be  made  by  them  at  any  time  indefinitely 
after  the  mortgagor's  death,  unless  the  performance 
was  hastened  by  request ;  and  if  a  time  for  payment 
was  fixed,  and  the  mortgagor  died  in  the  mean  time,  his 
heir  might  redeem,  though  he  was  not  mention- 
ed, for  he  had  an  interest  in  the  condition.*  'If  "141 
the  representatives  of  the  mortgagee  were  men- 
tioned in  the  feoffment,  whether  they  were  heirs,  execu- 


■JUft.wa.SI3. 

»  Co.  Litt.  210,  b. 

*  LM.mc.331. 

*  The  Lord  Cromwell'*  case,  2  Co.  79.    Lilt.  mc.  334.     Co.  JAtt.m,  b. 
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tors,  or  assignees,  the  payment  could  rightfully  be  made 
to  either  of  them.' 

(3.)    Tke  defeasance. 

The  condition,  upon  which  the  land  is  conveyed,  is 
usually  inserted  in  the  deed  of  conveyance,  but  the  de- 
feasance may  be  contained  in  a  separate  instrument ; 
and  if  the  deed  be  absolute  in  the  first  instance,  and  the 
defeasance  be  executed  subsequently,  it  will  relate  back 
to  the  date  of  the  principal  deed,  and  connect  itself  with 
it,  so  as  to  render  it  a  security  in  the  nature  of  a  mort- 
gage. The  essence  of  the  defeasance  is  that  it  defeats 
the  principal  deed,  and  makes  it  void  if  the  condition  be 
performed.  In  order,  however,  to  render  the  deed  a 
security  against  subsequent  purchasers  and  mortgagees, 
it  is  necessary  that  the  deed  and  defeasance  should  be 
recorded  together.  An  omission  to  have  the  defeasance 
registered,  would  operate  to  make  the  estate,  which, 
was  conditional  between  the  parties  absolute  against 
every  person  but  the  original  parties  and  their  heirs.1" 


■GoodoU'scnee,  5  Co.  95.  Co.  LitL  210.  This  ca»  of  Goodell,  and 
Wade's  hsso,  5  Co.  114,  are  samples  of  the  djscufsrioDi  on  whit  win,  in  the 
time  of  Lord  Coke.  ■  very  momentous  question,  whether  the  nbsolute  forfei- 
ture of  the  estate  had  or  hail  not  been  incurred  by  reason  of  non-payment  at 
the  day.  Suoh  a  question,  which  would  now  be  only  material  as  to  the  costs, 
was  in  one  of  those  oases  decided,  on  error  from  the  E.  B.,  after  argument 
and  debate  by  all  the  judges  of  England. 

*  Day  T.  Dunham,  3  Johns.  Ch.  Rep.  183.  Nem-York  Reviled  Statute*,. 
vol.  i.  756.  Harrison  ».  the  Trustees  of  Phillips'  Academy,  13  Mate.  Rap. 
456.  Blaney  r.  Bearoe,  3  Gnenltaf,  133.  Wright  e.  Batea,  13  Vermont 
Rep.  341.  The  words  of  the  New-York  statute  are,  that  if  a  deed  appeals, 
by  a  separate  instrument,  to  have  been  intended  as  a  mortgage,  it  shall  be 
deemed  a  mortgage ;  and  the  grantee  shall  not  derive  any  advantage  from 
the  recording  of  it,  unless)  the  defeasance  be  aleo  recorded,  and  at  the  earn* 
time.  In  Pennsylvania,  npon  a  similar  point,  it  has  been  decided,  that  if  the 
separate  defeasance  be  not  recorded,  the  absolute  deed  is  to  be  considered  ne 
an  unrecorded  mortgage,  and  postponed,  according  to  the  rule  in  that  state 
in  such  cases,  to  a  subsequent  judgment  creditor.  Fried  ley  v.  Hamilton,  17 
Serf.  $  Saute,  70. 
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The  practice  of  placing  the  conveyance  in  fee 
and  *the  condition  or  defeasance  which  is  to  *142 
qualify  it,  in  separate  instruments,  is  liable  to  ac- 
cidents and  abuse,  and  may  be  productive  of  injury  to 
the  mortgagor;  and  the  court  of  chancery  has  fre- 
quently, and  very  properly,  discouraged  such  transac- 
tions.1 This  must  more  especially  be  productive  of 
hazard  to  the  rights  of  the  mortgagor,  in  those  states 
where  the  powers  of  a  court  of  equity  are  very  spa- 
ringly conferred,  and  where  the  character  of  an  instru- 
ment of  defeasance  is  to  be  determined  upon  the  strict 
technical  principles  of  the  common  law,  and  must  take 
effect  concurrently  with  the  deed,  as  part  of  the  one  and 
the  same  transaction.11 

In  equity,  the  character  of  the  conveyance  is  deter- 
mined by  the  clear  and  certain  intention  of  the  parties  ; 
and  any  agreement  in  the  deed,  or  in  a  separate  instru- 
ment, showing  that  the  parties  intended  that  the  convey- 
ance should  operate  as  a  security  for  the  repayment  of 
money,  will  make  it  such,  and  give  to  the  mortgagor  the 
right  of  redemption.'     A  deed,  absolute  on  the  face  of 


■  Lord  Talbot,  in  Cotterall  o.  Purchase,  Com*  temp.  Tatbat,  89.  Baker  n. 
Wind,  1  Vet.  160.  In  Now-Hampshiro  this  eril  is  guarded  against  by  sta- 
tute of  July  3d,  1839,  which  declared  that  no  estate  in  fee  should  be  defeated 
or  encumbered  by  any  agreement  or  writing  of  defeasance,  unless  the  same 
be  ionetted  in  tbe  conveyance  m  part  thereof.  Bat  though  such  en  absolute 
dead  accompanied  with  a  bond  to  reoonvey  on  payment  of  a  loan,  be  void  as 
against  the  creditor*  of  tbe  grantor,  yet  the  agreement  constitutes  a  secret 
treat,  which  might  perhaps  be  enforced  in  equity  as  between  tbe  parties. 
TOR  a.  Walker,  10  N.  H.  Rep.  ISO. 

»  Lor-d„.  Lnnd,  1  JV.ff.  Rep.  39.  Bickford  v.  Daniek,  2  ibid.  71.  Run- 
let e.  Otis,  ibid.  167.  Erskinen.  Towneend,  2  Mass.  Rep.  493.  Kellursu  0. 
Brown,  4  ibid.  443.  Stocking  v.  Fail-child,  5  Pick.  Rep.  181.  Newha.ll  v. 
But,  7  Pink.  157. 

•  Taylor  a.  Weld,  5  Mat*.  Rip.  109.  Cary  v.  Raweon,  8  ibid.  159. 
Wharf  >.  Howell,  5  Binney,  499.  Monode  «.  Delaire,  3  Dcnau:  564. 
Heed  d.  Landale,  Hardin,  6.  James  r.  Morey,  9  Cornell's  Rep.  346.  Anon. 
9  Hfw.  36.  Dabney  v.  Green,  4  Jfsa.  d>  Hun/.  101.  Thompson  e.  Da- 
venport, 1  (Pes*.  Rep.  195.      Hughes  o.  Edwards,  9   Wheat.  Rep.  489- 
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if,  and  though  registered  as  a  deed,  wilt  be  valid  and 
effectual  as  a  mortgage,  as  between  the  parties,  if  it 
■was  intended  by  them  to  be  merely  a  security  for  a 
debt,  and  this  would  be  the  case  though  the  defeasance 
was  by  an  agreement  resting  in  parol }  for  parol  evi- 
dence is  admissible  in  equity  to  show  that  an  absolute 

deed  was  intended  as  a  mortgage,  and  that  the 
•143    defeasance  has  been  *omitted  or  destroyed  by 

fraud,  surprise  or  mistake.1  When  it  is  once  as- 
certained that  the  conveyance  is  to  be  considered  and 
treated  as  a  mortgage,  then  all  the  consequences  apper- 
taining in  equity  to  a  mortgage  are  strictly  observed, 
and  the  right  of  redemption  is  regarded  as  an  insepa- 
rable incident"  An  agreement,  at  the  time  of  the  loan, 
to  purchase  for  a  given  price,  in  case  of  default,  is  not 
permitted  to  interfere  with  the  right  of  redemption  ;= 


Hicks  0.  Hick.,  5  Gill  $  Joins.  75.  Kelly  ».  Thompson,  7  Watt;  401. 
Holmaa  t.  Grant,  8  Paige  Rep.%43. 

•  Mniwell  v.  Monntacute,  Prtc.  in  Ch.  596.  Lord  Hardwicka,  in  ttixon 
e.  P.rkor,  2  Vet.  225.  Mirks  «.  Foil,  1  Joins.  CL  Rep.  594.  Washburne 
v.  Merrills,  1  Say,  139.  Strong  n.  Stewart,  4  Johm.  Ch.  Rep.  167.  James 
«.  Johnson,  6  ibid.  417.  Clark  v.  Homy,  2  Coat n't  Rtp.  334.  Murphy  v. 
Tripp,  1  Monroe*  Rep.  73.  Sloe  «.  Manhattan  Company,  1  Paige,  48. 
Hoot  *.  Admn.  of  Roumanian,  1  P«(er»'  U.  S.  Rip.  1.  Story,  J.,  In  Tay- 
lor v.  Luther,  2  Sumner,  333,  and  in  Flagg  v.  Mann,  ibid.  538.  Mclutyra 
t>.  Humphrey*,  1  Hoffman's  Ch-  Rtp.  31.  Brainerd  v.  Brainerd,  IS  Com. 
Rep.  575.     Jenkins  s>.  Eldredge ,  3  Story' «  Rep.  399,  993. 

It  wm  adjudged  in  the  court  of  errors  in  Nov- York,  in  Webb  e.  Rioe,  6 
Hill  Rep.  919,  that  parol  evidence  was  not  admissible  in  a  court  of  law,  to 
show  that  a  deed  absolute  on  its  lace,  was  intended  a*  a  mortgage. 

It  is  often  a  perplexed  question,  whether  a  conveyance  was  intended  to  bo 
absolute  or  as  a  security  merely :  the  cases  were  extensively  reviewed  by  the 
Ass.  V.  Ch.  of  New-York,  in  Brown  b.  Dewey,  1  Sandford't  Ch.  Rtp.  57, 
and  it  Wat  considered  that  the  absence  of  the  personal  liability  of  the  grantor 
to  repay  tho  money  was  not  a  conclusive  tost. 

fc  Jaquei  ».  Weeks,  7  Watt;  961.  Wright  «.  Bates,  13  Vtrmtmt  Rep. 
341,  a  P. 

■  Bowen  *.  Edwards,  1  Rep.  in  Ch.  117.  Willett  e.  Winnell,  1  Fern. 
488.  Bnt  if  the  agreement  be  subsequent  and  independent,  that  the  grantee 
will  reaonvey  upon  repayment  of  the  purchase  money,  it  does  not  convert  the 
first  dead  into  a  mortgage.    Kelly  *.  Thompson,  7  Watt;  401. 
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though  an  agreement  to  give  the  mortgagee  the  right 
ot  pre-emption,  in  case  of  a  sale,  has  been  assumed 
to  be  valid.'  But,  at  our  public  sales,  which  always 
take  place  when  the  equity  of  redemption  is  foreclosed, 
either  by  judicial  decree,  or  under  the  operation  of  a 
power  to  sell,  no  such  agreement  could  have  applica- 
tion ;  and  it  may  be  questioned  whether  it  does  not  come 
within  the  equity  and  policy  of  the  general  principle, 
which  does  not  permit  agreements  at  the  time  of  the  loan, 
for  a  purchase,  in  case  of  default,  to  be  valid. 

The  mortgagee  may  contract  subsequently  to  the 
mortgage,  for  the  purchase  or  release  of  the  equity  of 
redemption  upon  fair  terms ;  and  yet  no  agreement  for 
a  beneficial  interest  out  of  the  mortgaged  premises,  while 
the  mortgage  continues,  is  permitted  to  stand,  if  im- 
peached in  a  reasonable  time.  The  reason  is,  that  the 
mortgagee,  from  his  situation,  wields  a  very  influential 
motive,  and  he  has  great  advantage  over  the  mortgagor 
in  such  a  transaction.1*  He  may  become  the  pur- 
chaser at  the  sale  of  the  'mortgaged  premises  by  *144 
the  master  under  a  decree  ;8  and,  in  New-York, 
he  is  permitted,  by  statute,  to  purchase  at  the  sale  under 
a  power  though  he  be  the  person  who  sells,  provided  he 
acts  fairly,  and  in  good  faith ;  and  in  that  case  no  deed 
is  requisite  to  make  his  title  perfect ;  but  the  affidavit  of 
the  sale,  when  recorded,  is  sufficient  evidence  of  the 
foreclosure.'1  Without  such  a  statute  provision,  the  pur- 
chase would  be  subject  to  the  scrutiny  of  a  court  of 
equity,  and  liable  to  be  impeached,  though  the  purchase 
is  defeasible  only  by  the  cestui  que  trust,  and  not  ipso 
facto  void.' 


•  Orby  «.  Trigg,  3  Ea.  Cat.  Abr.  599,  pi.  84.    9  Mad.  Rep.  2, 8.  C. 
bWriion  v.  Colter,   1  Ridgicay,  295.     Aurtin  e.    Bradley,  3   Day,  466. 

Lord  KtdfwWo,  LnHkltso.Coflk,  4  Daic,  16. 

•  E*  puts  Mwab,  1  Madd.  Ck.  Rep.  148. 

*  New-York  Rinittd  Statnlc;  vol.  ii.  546,  nc.  7,  14. 

*  Monroe  v.  Allaire,  oiled  in  1  Cainet'  Cue*  in  Error,  19.     IJiroue  v. 
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(4)  Of  conditional  sola  and  covenants  to  pay. 

The  case  of  sale,  with  an  agreement  for  a  repurchase 
within  a  given  time,  is  totally  distinct,  and  not  applica- 
ble to  mortgages.  Such  conditional  sales  or  defeasible 
purchases,  though  narrowly  watched,  are  valid,  and  to- 
be  taken  strictly  as  independent  dealings  between 
strangers ;  and  the  time  limited  for  the  repurchase  must 
be  precisely  observed,  or  the  vendor's  right  to  reclaim 
his  property  will  he  lost.* 

Property  of  every  kind,  real  and  personal,  which  is 
capable  of  sale,  may  become  the  subject  of  a  mortgage; 
quod  emptionem,  venditioncmque  recipit,  etiam  pignora- 
tionem  recipere  potest.  It  will,  consequently,  include 
rights  in  reversion,  and  remainder,  possibilities  coupled 
with  an  interest,  rents  and  franchises ;  but  a  mere  ex- 
pectancy  as  heir  is  a  naked  possibility,  and  not  an  in- 
terest capable  of  being  made  the  subject  of  contract.11 

If  a  leasehold  estate  be  mortgaged,  it  is  usual  to  take 
the  mortgage  by  way  of  underlease,  reserving  a  few 
days  of  the  original  term ;  and  this  is  done  that  the 


Fuming,  2  John*.  Ck.  Rep.  353.    Downs.  t>.  Graxebrook,  3  fin  ionic,  300- 
SlM  v.  Manhattan  Company,  1  Paige,  48. 

•  Barrel!  v.  Sabine,  1  Vern.  268.  Endsworth  v.  Griffith,  15  Vintr,  468. 
pl.  8.  Louguet  a.  Scaweu,  1  Vet.  405.  1  Peaellon  Mortgagee,  138,  Dots 
T.  If  it  bo  doubtful  whether  the  parties  intended  a  mortgage,  or  a  condi- 
tional sale,  courts  of  equity  incline  to  consider  the  transaction  a  mortgage,. 
u  more  benign  in  its  operation.  Poiodoiter  d.  M'Cannon,  1  Dec.  Equity 
Coses,  373.  The  teat  of  the  distinction  it  this  ;  if  the  relation  of  debtor  and 
creditor  remains,  and  a  debt  still  subnets,  it  is  a  mortgage  ;  but  if  the  debt 
be  extinguished  by  the  agreement  of  the  parties,  or  tbe  money  advanced  is 
not  by  way  of  loan,  and  the  grantor  has  the  privilege  of  refunding,  if  he 
pleases,  by  a  given  time,  end  thereby  entitle  himself  to  a  reconveyance,  it 
is  a  conditional  sale.  Sloe  o.  Manhattan  Company,  1  Paige  Ch.  Rip.  56. 
Goodman  c  Griereon,  3  Bait  $  B.  374.  Marshall,  Ch.  J.,  in  Conway  u. 
Alexander,  7  Crunch,  337.  Robinson  p.  Cropeoy,  3  Edwards'  V.  C.  Rep. 
138.  Flagg  t>.  Mann,  14  Pick.  467.  3  Sumner,  534.  Holme*  r.  Grant,  8 
Paige  Rtp.  243.  The  court  of  equity  never  relieves  the  grantor  wbo  neg- 
lects to  perform  the  condition  on  which  the  privilege  of  repurchasing  de- 
pended.   Davis  *.  Thomas,  1  Ruts.  £  M.  506. 

*  Lord  Eldon,  in  Carleton  t>.  Leighton,  3  MerinaU,  667. 
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mortgagee  may  avoid  being  liable  for  the  rents 
■and  covenants  which  run  with  the  land.  'It  is  *145 
.now  settled,  that  the  mortgagee  of  the  whole 
term  is  liable  on  these  covenants  even  before  entry ; 
and  the  case  of  Eaton  v.  Jaquttf  which  had  declared  a 
contrary  doctrine,  after  being  repeatedly  attacked,  was 
at  last  entirely  destroyed  as  an  authority .*  A  mortgage 
is  usually  accompanied  with  a  bond  lor  the  debt  intend- 
ed to  be  secured  by  it ;  but  a  covenant  for  the  payment 
-of  the  money,  inserted  in  the  mortgage,  will  be  sufficient 
and  equally  effectual,  with  us ;  though  in  England,  upon 
a  very  narrow  construction  of  the  statute  of  3W.  &  M., 
the  remedy  by  an  action  of  covenant  does  not  lie  against 
a  devisee.'  The  covenant  must  be  an  express  one,  for 
no  action  of  covenant  will  he  on  the  proviso  or  condition 
in  the  mortgage  ;  and  the  remedy  of  the  mortgagee  for 
non-payment  of  the  money  according  to  the  proviso^ 
would  seem  to  be  confined  to  the  land,  where  the  mort- 
gage is  without  any  express  covenant  or  separate  instru- 
ment. The  absence  of  any  bond  or  covenant  to  pay 
the  money,  will  not  make  the  instrument  less  effectual 
as  a  mortgage." 


•  Ihug.  Rep.  455. 

h  William*  *■  Boeanquel,  1  Rrod.  <(-  Bing.  938.  It  ii,  however,  said  to  be 
better  for  the  mortgagee  to  take  en  assign  in  out  of  the  whole  time,  than  an 
underlease  by  way  of  mortgage ;  for  then  the  right  of  renewal  of  the  lease 
will  be  in  him.  1  Powell  on  Mart.  197,  n.  I.  By  the  New-York  Revited 
SCatulet,  vol.  i.  739,  lands  held  adversely  may  be  mortgaged,  though  they 
cannot  be  the  subject  of  grant. 

•  Wilson  r   Kimbley,  7  Eatl't  Rep.  198. 

1  Floyer  c.  Lavington,  1  P.  Wmt.  268.  Briscoe  v.  King,  Cro.  Jan.  381. 
Yelv.  306.  Lord  Hardwicke,  in  Lawley  «.  Hooper,  8  Atk.  278.  Drum- 
raond  o.  Richards,  2  Munf.  337.  Scott  t.  Fields,  7  Watt*,  360.  This  doc- 
trine ha*  been  made  a  statute  provision  in  the  Nea-York  Revited  Statute*, 
vol  i.  738,  sec.  139,  where  it  is  declared,  that  no  mortgage  ahull  be  construed 
as  implying  a  covenant  for  the  payment  of  the  money ;  and  if  there  be  no 
express  covenant  for  such  payment  in  the  mortgage,  and  do  bond  or  other 
separate  instrument  to  secure  payment,  the  mortgagee's  remedy  is  confined 
to  the  land  mortgaged..     In  Ancatter  o.  Hayes,  1  Bra.  C.  C.  464,  Lord 
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(6.)  Of  the  power  to  sell.* 

It  is  usual  to  add  to  the  mortgage  a  power  of  sale 
in  case  of  default,  which  enables  the  mortgagee  to 
obtain  relief  in  a  prompt  and  easy  manner,  without  the 
expense,  trouble,  formality,  and  delay  of  foreclosure  by 
a  bill  in  equity.  The  vexatious  delay  which  accrues 
upon  foreclosure,  arises,  not  only  from  the  difficulty  of 
making  all  proper  persons  parties,  but  chiefly  from  the 
power  that  chancery  assumes  to  enlarge  the  time  for 
redemption  on  a  bill  to  foreclose.  There  are  cases  in 
which  the  time  has  been  enlarged,  and  the  sale  post- 
poned, again  and  again,  from  six  months  to  six  months, 
to  the  great  annoyance  of  the  mortgagee."  These  pow- 
ers are  found,  in  England,  to  be  so  convenient,  that  they 
are  gaining  ground  very  fast  upon  the  mode  of  foreclo- 
sure by  process  in  chancery.  Lord  Eldon  considered 
it  to  he  an  extraordinary  power,  of  a  dangerous  nature, 
and  one  which  was  unknown  in  his  early  practice."  He 
was  of  opinion,  that  the  power  ought,  for  greater  safety, 
to  be  placed  in  a  third  person,  as  trustee  for  both  par- 
ties ;  and  this  appears  to  be  still  a  practice,'  though  it 


Thurlow,  however,  intimated  very  strongly,  that  though  the  mortgage  wu 
unaccompanied  with  either  bond  or  covenant,  yet  that  (he  mortgagee  wonld 
hate  the  rights  of  a  contract  creditor,  for  there  waa '  still  a  debt ;  but  the 
statute  in  New-York  baa  disregarded  the  suggestion,  and  it  is  in  opposition 
to  the  current  of  authority  and  the  reason  of  tbe  thing. 

>  In  Edwards  r.  Cunliffe,  1  Madd.  CL  Rep.  160,  the  usual  order  on  fore- 
closure  was,  that  the  mortgagor  pay  in  aii  months,  or  stand  foreclosed.  This 
was  afterwords  enlarged  to  six  months  more,  (hen  to  five,  then  to  three,  and 
to  three  again. 

b  Roberts  e.  Bozon,  February,  1935.  The  power  to  sell  inserted  in  a 
mortgage,  though  unknown  to  Lord  Eldon  in  his  early  practice,  is  of  a  more 
ancient  date  than  even  the  life  of  Lord  Eldon  ;  for  we  find  an  instance  of 
it  in  Croft  e.  Powell,  Cemya's  Rtp.  603.  It  waa  there  insisted  to  be  a  valid 
power  ;  and  the  court  without  questioning  its  operation,  decided  the  cause 
on  the  ground  that  the  mortgagee  had  not  convoyed  an  absolute  estate  under 
the  power-  Lord  Eldon's  aversion  to  innovation  has  grown  with  his  growth, 
and  breaks  out  on  every  occasion  ;  but  who  doee  not  revere,  even  in  his, 
errors,  the  jwium  et  teaactm  proputiti  eirum  ? 

'  Anon.,  6  Madd.  Ck.  Rep.  15. 
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is  considered  as  rather  unnecessary  and  cum- 
bersome. The  mortgagee  •himself,  under  such  "147 
a  power,  becomes  a  trustee  for  the  surplus ;  and 
if  due  notice  of  the  sale  under  the  power  be  not  given, 
the  sale  may  be  impeached  by  bill  in  chancery."  The 
title  under  the  power  from  the  mortgagee  himself  is  suf- 
ficient in  law,  and  the  mortgagor  will  not  be  compelled 
to  join  in  the  conveyance.1* 

A.  power  given  to  the  mortgagee  to  sell  on  default, 
may  be  given  by  any  person  otherwise  competent  to 
mortgage,  of  the  age  of  twenty-one  years,  though  form- 
erly in  New-York  he  was  required  to  be  of  the  age  of 
twenty-five  ;  and' the  power  before  any  proceedings  are 
had  under  it,  must  be  duly  registered  or  recorded.' 
These  powers  fall  under  the  class  of  powers  appendant 
or  annexed  to  the  estate,  and  they  are  powers  coupled 
with  an  interest,  and  are  irrevocable,  and  are  deemed 
part  of  the  mortgage  security,  and  vest  in  any  person, 
who,  by  assignment  or  otherwise,  becomes  entitled  to 
the  money  secured  to  be  paid.d  But  the  power  is  not 
divisible,  and  an  assignment  by  the  mortgagee  of  a  part 
of  his  interest  in  the  mortgage  debt  and  estate  will  not 
carry  with  it  a  corresponding  portion  of  the  power.' 
There  may  be  difficult  questions  arising,  as  to  the  com- 


'  Anon.,  6  Maid.  Ch.  Rep.  15. 

*  (.'order  t>.  Morgan,  16  Vti.  394.  After  a  sale  under  a  power,  the  mort- 
rtgor'a  interest  ia  divested,  und  be  become*  &  tenant  at  la&erance.  Kinsley 
r.  Amee,  S  Metcalfe  Rep.  29. 

*  NtiB-York  Reviled  Statute*,  vol.  ii.  545,  sec.  1,  3.  A  notice  of  sale  . 
under  the  power,  mult  be  published,  at  least  once  in  each  week,  for  twenty - 
Sxu  weeks  ancceeriToly,  in  a  county  newspaper,  and  by  affixing  the  notice, 
(or  the  wme  period,  on  the  court-boote  door.  Ibid.  nc.  3.  In  Maine,  the 
poblicaiion  it  to  be  three  woeka,  either  in  a  county  newspaper,  or  by  notice 
on  the  parly,  and  having  it  recorded.     Act  of  Maine,  1638,  ch.  333. 

*  Bergen  v.  Sennet,  1  CaineS  Cote*  in  Error,  1.  Wilnon  v.  Troop,  2 
Crawn'f  Rtp.  195.  New-York  Reviled  Statute*,  vol.  i.  735,  sec.  106. 
Hid.  737,  tec.  133. 

'  Wiltuu  ».  Troup,  ub.  tup. 
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petency  of  persons  to  mortgage,  who  have  only  qualified 
interests  in  the  estate,  or  are  invested  with  beneficial  or 
trust  powers.  But  a  power  to  mortgage  includes  in  it 
a  power  to  execute  a  mortgage,  with  a  power  to  sell  f 
and  the  better  opinion  would  seem  to  be,  that  a  power 
to  sell  for  the  purpose  of  raising  money,  will  imply  a 
power  to  mortgage,  which  is  a  conditional  sale,  and 
within  the  object  of  the  power."  Such  powers  are  con- 
strued liberally,  in  furtherance  of  the  beneficial 
*148  "object.  A  power  to  appoint  land  has  been  held 
to  be  well  executed,  by  creating  a  charge  upon 
it ;  and  a  power  to  charge  will  include  a  power  to  sell.' 
The  case  falls  within  the  reason  and  policy  of  the  doc- 
trine that  a  trust  to  raise  money  out  of  the  profits  of 
land,  will  include  a  power  to  sell  or  mortgage ;  and 
such  a  construction  of  the  power  has  been  long  an  es- 
tablished principle  in  the  courts  of  equity .*  But  if  the 
execution  of  a.  power  be  prescribed  by  a  particular 
method,  it  implies,  that  the  mode  proposed  is  to  be  fol- 
lowed, and  it  contains  a  negative  upon  every  other 
mode.8  This  rule  more  strongly  applies  to  extended 
than  to  restricted  executions  of  powers,  for  omne  majus 
in  se  minus  continet,  and,  generally,  the  execution  of  a 
power  will  be  good,  though  it  falls  short  of  the  full  ex- 
tent of  the  authority.'  In  respect,  however,  to  the  exe- 
cution of  a  power  to  sell  contained  in  a  mortgage,  the 
specific  directions  usually  contained  in  the  mortgage, 
and  particularly  when  they  are  the  subject  of  a  statute 


■  WitaoD  o.  Troup,  7  JohnM.  Ch.  Rtp.  25. 

b  1  Powell  on  Mortgages,  61,  a.  ed.  Boston,  1SJ8. 

•  Roberts  d.  Di.all,  3  Eq.  Cat.  Air.  668,  pi.  19.     Kcnworthy  c.  Hale,  6 
Ytt.  793. 

3  Liugon  c.   Foley,  2  Ch.  Cat.  305.     Sheldon  r.   Dormer,  2  Vera.  310. 
TraSbrd  v.  Aihtoa,  I  P.Wm*.  415.    Allan  v.  Backhouse,  2  Vet.  d>  Be  am,  65. 

•  Jo;  u.  Gilbert,  S  P.  Wmt.  13.    Mills  «.  Baoki,  3  ibid.  I. 

'   Iiherwood  o.  Oldkuow,  3  MauU  £  St  la.  383.     Sug  den  on  Powert, 
447.  449.  3d  London  ed. 
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provision,  will  preclude  all  departure  from  those  direc- 
tions, and  consequently  the  power  in  the  mortgage 
to  sell  would  not  include  a  power  to  lease.  It  is  de- 
clared by  statute,  in  New-York,  that  where  any  formali- 
ties are  directed  by  the  grantor  of  a  power,  to  be  ob- 
served in  the  execution  of  the  power,  the  observance  of 
diem  is  necessary;  and  the  intentions  of  the  grantor  as 
to  the  mode,  time,  and  conditions  of  its  execution,  unless 
-those  conditions  are  merely  nominal,  are  to  be  observed. " 

(6.)  Mortgage  of  reoernonary  term*. 

A  very  vexatious  question  has  been  agitated,  and  has 
-distressed  the  English  courts,  from  the  early  case 
"of  Gravei  v.  Mattison,"  down  to  the  recent  deci-  "149 
aion  in  Winter  v.  Bold'  as  to  the  time  at  which 
money  provided  for  children's  portions,  may  be  raised 
by  sale,  or  mortgage  of  a  reversionary  term.  The  his- 
tory of  the  question  is  worthy  of  a  moment's  attention, 
as  a  legal  cariosity,  and  a  sample  of  the  perplexity  and 
uncertainty  which  complicated  settlements  "  rolled  in 
tangles,"  and  subtle  disputation,  and  eternal  doubts, 
will  insensibly  encumber  and  oppress  a  free  and  civi- 
lized system  of  jurisprudence.  If  nothing  appears  to 
gainsay  it,  the  period  at  which  they  are  to  be  raised  is 
presumed  to  have  been  intended  to  be  that  which  would 


•  New- York  Rt*i*ed Statute*, vol.  i. 736,  m.  119, 130, 191.  A poworof 
ml*  contained  in  a  mortgage  ii  held  valid  in  Mianori,  and  a  eale  by  the  mort- 
gagee under  the  power  convey*  a  valid  title  to  the  purchaaer.  Canon*' 
Kakey,  6  MUtouri  Rap.  B73.  Such  a  power  is  aaid  to  be  invalid  in  Vir- 
ginia. A  power  or  aale  in  a  mortgage  ia  valid  and  the  proceeding!  regulated 
by  atatute  in  New-York.  N.  Y.  R.  S.  vol  il  545,  and  by  atatula  in  1343, 
oil.  377,  4  9,  every  aale  duly  made  under  a  power  ia  equivalent  to  a  fbroelo- 
■oro  in  equity ,  »  far  ai  to  bo  a  bar  to  the  mortgagor  and  hi*  representative*. 
and  all  pemona  claiming  nnder  htm  by  any  tills  nibaoqnent  to  the  mortgage, 
or  halving  any  lien  by  or  nnder  any  judgment  or  decree  anbeeqoenl  to  the 
mortgage. 

•  Sir  T.Jonei,  201. 

•  1  Simon  4>  Stuart,  507. 

Voi-  IV.  12 
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be  most  beneficial  to  those  for  whom  the  portions  were 
provided.  If  the  term  for  providing  portions  ceases  to 
be  contingent,  and  becomes  a  vested  remainder  in  trus- 
tees, to  raise  portions  out  of  the  rents  and  profits  after 
the  death  of  the  parents,  and  payable  to  the  daughters 
coming  of  age,  or  marriage,  a  court  of  equity  has  allow- 
ed a  portion  to  he  raised  by  sale  or  mortgage  m  the  life- 
time of  the  parents,  subject,  nevertheless,  to  the  life  estate. 
The  parents'  death  ia  anticipated,  in  order  to  make  pro- 
vision for  the  children.  The  result  of  the  very  protract- 
ed series  of  these  discussions  for  one  hundred  and  fifty 
years  is,  that  if  an  estate  be  settled  to  the  use  of  the 
father  for  life,  remainder  to  the  mother  for  life,  remain- 
der to  the  sons  of  the  marriage  in  strict  settlement,  and, 
in  default  of  such  issue,  with  remainder  to  trustees  to 
raise  portions,  and  the  mother  dies  without  male  issue, 
and  leaves  issue  female,  the  term  is  vested  in  remainder 
m  trustees,  and  they  may  sell  or  mortgage  such  a  rever- 
sionary term,  in  the  lifetime  of  the  surviving  parent,  for 
die  purpose  of  raising  the  portions,  unless  the  contin- 
gencies on  which  the  portions  were  to  become  vested 
had  not  happened,  or  there  was  a  manifest  intent  that 
the  term  should  not  be  sold  or  mortgaged  in  the  lifetime  . 

of  the  parents,  nor  until  it  had  become  vested  in 
"150     the  trustees  in  'possession."     The  inclination  of 

the  court  of  chancery  has  been  against  raising 
portions  out  of  reversionary  terms,  by  sale  or  mortgage, 
in  the  lifetime  of  the  parent,  as  leading  to  a  sacrifice  of 
the  interest  of  the  person  in  reversion  or  remainder ; 
and  modern  settlements  usually  contain  a  prohibitory 
clause  against  it.b 


•  Sir  Jonph  Jolty  11,  in  Evelyu  t>.  Evelyn,  9  P.  Wwu.  661.     14  Vincr,  340. 
pLll. 

*  See   Coote's   Ttealitt  en    the  Law  ef  Mortgages,    147—163,   and  1 

Powellan  Mortgagrs,~4—  100,  Boitcm  edit  1838,  where  numemni  case*  on 
(hit  quoslion  mre  collected  ;  and  the  review  uf  them  beeetnea  a  nutter  of  as- 
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(7.)  Ofdcpotit  of  title  deeds. 

A  mortgage  may  arise  in  equity,  out  of  the  transac- 
tions of  the  parties,  without  any  deed  or  express  con- 
tact for  that  special  purpose.  It  is  now  well  settled  in 
the  English  law,  that  if  the  debtor  deposits  his  title 
deeds  with  a  creditor,  it  is  evidence  of  a  valid  agree- 
ment for  a  mortgage,  and  amounts  to  an  equitable  mort- 
gage, which  is  not  within  the  operation  of  the  statute  of 
fraud*.  The  earliest  leading  decision  in  support  of  the 
doctrine  of  equitable  mortgages,  by  the  deposit  of  the 
muniments  of  title,  was  that  of  Russell  v.  Russell,  in 
1783.*  It  was  followed  by  the  decision  in  Birck  v. 
EUames,h  and  the  principle  declared  is,  that  the  deposit 
is  evidence  of  an  agreement  to  make  a  mortgage, 
which  will  be  carried  into  execution  by  a  court 
•of  equity,  against  the  mortgagor  and  all  who  "161 
claim  under  bun,  with  notice,  either  actual  or 
constructive,  of  snch  deposit  having  been  made.  Lord 
Eldon,  and  Sir  William  Grant,  considered  the  doctrine 
as  pernicious,  and  they  generally  expressed  a  strong 
disapprobation  of  it,  as  breaking  in  upon  the  statute  of 
frauds,  and  calling  upon  the  court  to  decide,  upon  parol 
evidence,  what  is  the  meaning  of  the  deposit.'  Bat  the 
decision  in  Russell  v.  Russell  has  withstood  all  the  sub- 
sequent assaults  upon  it,  and  the  principle  is  now  deem- 


taaahnient,  when  we  consider  the  ceaseless  litigation  which  hu  vexed1  the 
eonrls  on  neb  a  point.  Moat  of  the  gnat  names  which  hare  adorned  the 
English  chancery,  from  the  reign  of  Chariei  II.,  when  the  Gnt  adjudication 
wae  made,  down  to  the  preaent  day,  have  expressed  an  opinion,  either  for  or 
against  the  expediency  and  solidity  of  the  rule.  Such  a  contingent  limita- 
tion to  IroBtefla,  aa  the  one  in  the  instance  stated,  would  be  too  remote,  and 
void,  under  the  Ntw-Yarl  Ranted  StatuttM,  vol.  1,  723,  eec.  14—17  ;  but 
the  great  point  touching  the  power  to  sell  or  mortgage  the  remainder  to  rasa 
portions,  may  arise  in  New -York,  as  null  aa  elsewhere. 

•  1  AW  963. 

•  f  Awf.48T. 

•  Ex  parte)  Half*,  11  Vm.  403.     Norris  b.  Wilkinson,  12  ibid.  192.     Ex 
•arte  Hooper,  19  ibid.  477. 
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ed  established  in  the  English  law,  that  a  mere  deposit 
■of  title  deeds  upon  an  advance  of  money,  without  a 
word  passing,  gives  an  equitable  lien.*  The  decisions 
on  this  subject  have,  however,  shown  a  determined  dis- 
position to  keep  within  the  letter  of  the  precedents,  and 
not  to  give  the  doctrine  further  extension ;  and  it  is  very 
■clear,  that  a  mere  parol  agreement  to  make  a  mortgage, 
or  to  deposit  a  deed  for  that  purpose,  will  not  give  any 
title  in  equity.  There  must  be  an  actual  and  bona  fide 
deposit  of  all  the  title  deeds  with  the  mortgagee  himself, 
in  order  to  create  the  lien.*  Nor  will  such  an  equitable 
mortgage  be  of  any  avail  against  a  subsequent  mort- 
gage, duly  registered  without  notice  of  the  deposit ;  and 
if  there  be  no  registry,  it  is  the  settled  English  doc- 
trine, that  the  mere  circumstance  of  leaving  the  title 
deeds  with  the  mortgagor,  is  not,  of  itself,  in  a  case  free 
from  fraud,  sufficient  to  postpone  the  first  mortgagee  to 
a  second,  who  takes  the  title  deeds  with  his  mortgage, 
and  without  notice  of  the  first  mortgage.' 

{8.)  Equitable  lien  of  vendor. 

The  vendor  of  real  estate  has  a  lien,  under  certain 

circumstances,  on   the  estate   sold,   for  the   purchase 

money.     The  vendee  becomes  a  trustee  to  the 

•162     vendor  for  the  purchase  "money  or  so  much  as 


•  Ex  puts  Whitbread,  19  Ve».  909.  El  parte  Langton,  IT  Vettf,  230. 
Lard  Ellenborough,  in  Doe  e.  Hawke,2  Boot'*  Rep.  486.  Ei  parte  Ken- 
sington, 2  Feaey  4- Biame,  79.  Factor  t>.  Philrwt,  13  Price,  597.  Rock- 
well a.  Hobby,  2  Sandfm  iCe  Ck.  Rep.  9.  la  the  case  or  an  equitable  mort- 
gage giren  by  the  deposit  of  deed*,  the  mortgagee  is  entitled  to  enforce  it  by 
bill  and  a  decree  for  a  eale  of  the  estate ;  and  the  mortgagor  u  allowed  nx 
month*  to  redeem  tbe  deposited  deedi,  and  pay  the  debt,  whether  the  decree 
be  for  a  eale  or  for  a  itrict  foreclosure.     Pain  v.  Smith,  3  Mylne  $■  Ketnt. 

417.    Parker  a.  Honeefield,  .Wd.419. 

»  Ex  parte  Coombe,  4  Madd.  Rtp.  133.  Local  a.  Dorrien,  7  Trout.  Rtp. 
379.  Ei  parte  Coming, 9  Vticy,  115.  Eiparte  Bulteel,  2  Co*, 243.  Naf- 
ta a.  Wifkiaaon,  19  Farcy,  192.    Ex  parte  Pearae,  I  Buck.  B.  C.  525. 

•  Berry  *.  Mutual  In*.  Company,  3  Jtktu.  Ck.  Rtp.  603. 
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unpaid ;  and  the  principal  is  founded  in- 
natural  equity,  and  seems  to  be  inherent  in  the  English 
equity  jurisprudence.  The  court  of  chancery  will  ap- 
point a  receiver  in  behalf  of  the  vendor,  if  the  vendee 
has  obtained  and  refuses  to  pay."  This  equitable  mort- 
gage will  bind  the  vendee  and  his  heirs,  and  volunteers, 
and  all  other  purchasers,  from  the  vendee,  with  notice  of 
the  existence  of  the  vendor's  equity.  Prima  fade  the  lien 
exists  without  any  special  agreement  for  that  purpose, 
and  it  remains  with  the  purchaser  to  show,  that  from 
the  circumstances  of  the  case,  it  results  that  the  lien- 
was  not  intended  to  be  reserved,  as  by  the  taking  other 
real  or  personal  security,  or  where  the  object  of  the 
•ale  was  not  money,  but  some  collateral  benefit.6  In 
Mackretk  v.  Syvunon*,*  Lord  Eldon  discusses  the  subject 
at  large,  and  reviews  all  the  authorities ;  and  he  con- 
siders this  doctrine  of  equitable  liens  to  have  been  bor- 
rowed from  the  text  of  the  civil  law  f  and  i^has  been 
extensively  recognised  and  adopted  in  these  United 
States."     It  has  been  a  question  much  discussed,  as 


■  Payne  v-  Atterbury,  Harrington'*  Mich.  Ck.  Rep.  414. 

•  Chapman  o.  Tanner,  1  Vern.  267.  Lord  Hardwicke,  in  Walker  r.  Pree- 
vick,  1  Vcsry,  633.  Lord  Eldon,  in  Aoctin  v.  Hal«ey,  6  Md.  483.  Sir  WIl- 
iam  Grant,  in  Nairn  v.  PnwM,  ibid.  759.  Hugh™  t>.  Kearoey,  2  Sch.  f 
Lef.  133.  Meigs  t>.  Dimock,  6  Cans.  Rep.  458.  Stafford  v.  Van  RenaM- 
kw,  9  Cows'*  Rep.  3 1 E.  Manh  *.  Turner,  4  Missouri  Rep.  953.  Deibler 
a,  Barwiek,  4  Btackf.  fad.  Rep.  339.  Marshall,  Ch.  J.,  in  Bailoy  v.  Green - 
kaf,  7  Wkeaton,  46.  Magrnder  e.  Peter,  11  GUI  4>  Johnson,  317.  Carroll 
B.  Van  Renoeelaer,  Harrington's  Mich.  CK  Rep.  336. 

■  15  Veeef,  339. 

•  Dig.  lib.  18,  tit.  1, 1. 19. 

•  Cote  v.  Scot,  3  Wash.  Rep.  191.  Cox  v.  Fenwiek,  3  Bibb,  IB3.  Gar- 
Mi  v.  Green,  1  Johns.  Ch.  Rep.  306.  Fun  e.  Howland,  1  Paige,  30.  War- 
■or  ».  Van  Aletyne,  3  iota*.  513.  Bayley  e.  Greeoleaf,  7  Wheat.  Rep.  46 
Giliuen  ».  Brown,  1  Mown'*  Rip.  191.  Walnm  e.  Welle,  5  Conn.  Rep. 
468.  Jackman  v.  Hallock,  1  Hammond's  Ohio  Rep.  318.  Herman  v.  Beam, 
2  Hid.  383.  Pattereon  ».  Johnson,  7  ibid.  22B.  Eekridge  e.  M'Clure,  3 
Verger's  Rep.  84.  Sherati  r,  Nieodemui,  7  ibid.  9.  Wynne  n.  Alatop,  1 
Venereux's  Eq aity  Costs,  N.  C.  41S.     Evani  e.  Goodie  t,  1  Blackford's  ltd. 
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to  the  facta  and  circumstances  which  would  amount 
to  the  taking  of  security  from  the  vendee,  so  as  to  de- 
stroy the  existence  of  the  hen.  In  several  cases 
•163  "it  is  held,  that  taking  a  bond  from  the  vendee, 
for  the  purchase  money,  or  the  unpaid  pan  of  it, 
atifected  the  vendor's  equity,  as  being  evidence  that  it 
was  waived ;  but  the  weight  of  authority,  and  the  better 
opinion  is,  that  taking  a  note,  bond,  or  covenants,  front 
the  vendee,  forme  payment  of  the  money,  is  not  of  itself 
an  act  of  waiver  of  the  lien,  for  such  instruments*  are 
only  the  ordinary  evidence  of  the  debt*  Taking  a  note, 
bill,  or  bond,  with  distinct  security,  or  taking  distinct 
security  exclusively  by  itself,  either  in  the  shape  of  real 
or  personal  property,  from  the  vendee,  or  taking  the  re* 
sponsibility  of  a  third  person,  is  evidence  that  the  seller 
did  not  repose  upon  the  lien,  but  upon  independent  se- 
curity, and  it  discharges  the  lien."  Taking  the  deposit 
of  stock  igtfiiao  a  waiver  of  the  hen  ;c  and,  notwithstand- 


fitp.  246.  Lagow  t>.  Badollet,  ibid.  416.  Van  Daren  e.  Todd,  1  Grien'tN. 
J.  Rep.  397.  Bat  this  doctrine  of  mn  equitable  Ilea  far  the  purchase  money, 
hu  been  judicially  declared  not  to  exist  in  Pennsylvania,  after  the  vendor 
ban  conveyed  the  legal  title,  aa  against  a  eabseqaent  judgment  creditor. 
Kaugelt  e.  Bower,  7  Strg.  d>  Ran. ft,  64.  Sample  v.  Burd.  Md.  386.  Ma- 
gargel  *.  Seal,  3  Wharton,  19.  It  it  did,  alto,  not  to  have  been  adopted  la 
•11  ita  extent  in  Connecticut.  Daggett,  J.,  6  Con*.  R'p.  464.  Church,  J.,  in 
17  Conn.  Rap.  583,  and  it  does  not  exist  in  MaanchnaeUe.  Story,  J.,  in 
Gilmane.  Brown,  tupra;  and  haa  been  exploded  in  North  Caroline,  Woinble 
v.  Battle,  4  Irtdtiri  Eq.  Cant;  182. 

■  Winter  p.  Lord  Anaoti,  3  flu««I,488.  Lagow  e.  Badollet,  1  Blackforfi 
lad.  Rep.  416.  Van  Doren  v  Todd,  1  Orttv't  N.  J.  Rep.  397.  Eakridgec, 
M'Clure,  3  Yergtr-t  Rep.  64.  Rons  e.  Whitson,  6  ibid.  5a  Bat  it  i>  bald 
that  the  assignment  of  the  note  given  for  the  purchase  money,  will  not  carry 
with  it  the  vendor1!  lion.      Brush  p.  Kinsley,  14  Ohio  Rep.  30. 

11  Taking  a  pnnniaaory  note  with  an  endoreer  ia  not  a  waiver  of  the  lien. 
Magrnder  p-  Peter,  11  Gill  d>  Johnnm,  S17.  But  the  vendor's  lien  for  to* 
purchase  money  don  not  pass  to  the  assignee  of  hia  note  taken  for  the  pur- 
chase money.  Bland1*  Ck.  Rip.  534.  White  e.  Williams,  1  Paige,  50C. 
Brigg  p.  Hill,  6  Hoatrd  Min.  Rep.  3G2. 

•  Nairn  *.  Prowse,  6  F«s.  753.  Lagow  ».  Badollet,  1  BUtifcrd't  ImdL 
Jfce.416. 
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iug  the  decision  of  the  Master  of  the  Rolls,  ia  Grant  v. 
MiU*,*  holding,  that  a  bill  of  exchange,  drawn  by  the 
vendee,  and  accepted  by  him  and  bis  partner,  did  not 
waive  the  lien;  the  sounder  doctrine,  and  the  higher 
authority,  is,  that  taking  the  responsibility  of  a  third  per- 
son for  the  purchase  money,  is  taking  security,  and  ex- 
tinguishes the  lien." 

It  haa  also  been  decided  by  the  Supreme  Court  of  the 
United  States,  after  a  full  examination  of  the  question, 
and  upon  grounds  that  will  probably  command  general 
assent,  that  the  vendor's  lien  cannot  be  retained 
against  creditors,  'holding  under  a  bona  fide  mort-  "164 
gage  or  conveyance  from  the  vendee,  nor  against 
a  subsequent  purchaser  without  notice.'     The  ben  will 


>Sjtftt.£AMU,306. 

*  Gilmau  c.  Brown,  1  Maeon'e  Sep.  191.  4  Wheat.  Rip.  355,  &  C. 
William  b.  Roberts,  5  Hammond"*  Ohio  Sep.  35.  Eakridgo^n.  M'Clure,  S 
Tcrgcr't  Rep.  84.  Foster  b.  The  Trustees  of  Iho  Athenaam,  3  Alabama 
B.N.S.  303.     In  the  Roman  law,  from  whence  the  doctrine  of  the  vendor's 

'lien  ia  supposed  to  bo  derived,  the  absolute  property  pueed  to  the  buyer,  if 
the  seller  took  another  pledge,  or  other  personal  security  ;  veodilni  vero  res 
ei  truditw  non  nliter  emptori  aeqiuruntiir,  quam  si  is  venditeri  pretinm  solve- 
rit,  Tel  alio  raodo  ei  satiafecent,  cehiti  expromissor*  our  pignore  data.  Just- 
3. 1.41.    Hoc  nomine  fide  jussor,  hie  intelligi  vidotur,      Vinniue  in  la*t.  h.  t. 

•  Bayley  r.  Greeuleaf,  7  Wheat.  Rep.  46;  and,  to  the  same  point,  una 
Roberts  o.  Salisbury,  3  Gill  d>  Joins.  435.  Garni  t>.  Cheater,  5  YtrgtT'e 
Ttnn  Sep.  205.  Tbe  opinion  in  Wheaton,  is  decidedly  condemned  ia 
Twelves  t>.  Williams,  3  Wharton,  493.  So  also,  ia  Shirley  v.  Sugar  Re- 
finery,  3  Edte.  V.  Ch.  Rep.  511,  the  vice-chancellor  in  New- York,  dissents 
from  the  opinion  of  tbe  Supreme  Court  of  the  United  States,  unless  the  con- 
veyance or  mortgage  to  the  creditor  be  founded  upon  some  now  consideration 
and  without  notice  of  Ihe  lien,  and  he  refers  to  the  oases  of  Grant  o.  Hills,  3 
Vie.  4>  Bern.  306.  and  of  ex  parte  Peake,  1  Madd.  Ch.  Rep.  191,  Phil.  wL 
But  those  cases  only  go  to  establish  that  position,  the  assignees  of  bankrupts 
Bud  insolvents,  taka  tbe  estate  subject  to  the  existing  equities  against  the 
vendee,  aud  thai  they  are  in  do  better  condition  than  the  bankrupt,  for  they 
come  in  by  operation  of  law,  and  without  paying  value.  That  point  was, 
bowerer,  not  decided  by  the  supreme  court.  The  court  took  a  distinction 
between  an  assignment  by  a  bankrupt,  under  the  directions  of  a  bankrupt  or 
insolvent  net,  and  an  absolute  conveyance  by  the  vendee  to  bona  fide  credi- 

a  the  registry  of  deeds  ia  the  policy  and  practice  ia. 
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prevail,  however,  against  a  judgment  creditor  of  me- 
vendor,  intervening  between  the  time  of  the  agreement 
to  convey  and  receipt  of  the  consideration  money,  and 
the  actual  conveyance.  Under  these  circumstances,  the 
vendor  is  justly  considered  in  the  light  of  a  trustee  for 
the  purchaser.  But  in  that  case,  an  intervening  mort- 
gagee, or  purchaser  for  a  valuable  consideration,  and 
without  notice  would  be  preferred.' 

II.   Of  the  rights  of  mortgagor. 
(1.)  Hit  character  at  law. 

Upon  the  execution  of  a  mortgage,  the  legal  estate 
vests  in  the  mortgagee,  subject  to  be  defeated  upon  per* 


tfaii  country,  I  thiak  the  dscis  ion  in  Wheat  on  is  correct,  Til  that  this  latent 
equitable  lien  ought  not  to  prevail  over  bona  jMg  purchasers  from  the  vendee 
and  for  ralnnble  consideration,  and  that  tbey  are  not  bound  to  take  any  no- 
tice of  this  dormant  lien,  reeling  for  ill  validity  on  the  Mate  of  the  accounts 
between  the  vendee  and  hia  vendor. 

•  Finch  r.  Earl  of  Winchelsea.  1  P.  Wnu.  377.  Hoagland  v.  LatoureUe, 
1  Oreeai  N.  J.  Ch.  Rep.  254.  Money  v.  Doraey,  7  Smeda  $  Marehntt 
Uiii.  Rep.  15.  The  laat  case  admitted  It  to  be  a  well  established  doctrine, 
that  from  the  aale  of  land,  the  vendor  become*  a  trustee  of  the  title  for  the 
vendee,  and  the  latter  ■  trustee  of  the  purchase  money  lor  the  former.  In 
each  inetance  a  lien  is  created  upon  the  estate  for  the  money.  Sea  also,  1 
Atk.  573, 1  Paige,  139,  4  id.  IS,  S.  P.  The  question,  whether  taking  a  bond' 
or  bit)  destroyed  the  lien,  has  been  quite  a  vexed  one  in  the  books.  In  Fa- 
well  e.  Ileitis,  Amb.  734,  taking  a  bond  was  considered  to  have  destroyed' 
the  lien.  In  Blackburn  r.  Gregson,  I  Bro.  430.  1  Ctx,  90,  S.  C„  the 
question  was  raised,  and  left  undecided,  though  Lord  Loughborough  said,  he- 
had  a  decided  remembrance  of  a  case,  where  it  was  held  that  the  lien  con- 
tinued, although  a  bond  was  given.  In  Winters.  Anson,  1  Simon  §  Stuart, 
434,  it  was  held,  that  there  was  no  lien  where  the  bond  was  taken  for  tho 
purchase  money,  payable  at  a  future  day,  with  interest.  It  was  decided  to 
the  same  effect  in  Wragg  v.  The  Comptroller  General,  3  Pet.  S.  C.  Rep. 
509.  But  we  have  decisions  directly  to  the  contrary,  in  White  *.  Casanova, 
I  i/oyiB.  f  John*.  106,  and  Foi  c.  Fen  wick,  2  Bibb,  1H3  ;  and  Mr.  Justin* 
Story  also  draws  a  contrary  conclusion,  in  Gilman  s.  Brown,  1  Mason's  Rep. 
914;  and  he  considers  a  note,  bond,  or  covenant,  from  the  vendee,  to  bo 
consistent  with  the  preservation  of  the  lien.  The  same  opinion  is  given 
in  Kennedy  v.  Woolfolk,  3  J/oyie.  197,  and  in  Fish  v.  Howtand,  1  Paige,  SO, 
where  this  doctrine  of  lien  is  laid  down  with  comprehensive  accuracy  and' 
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Ibrmance  of  the  condition.  There  is  usually  in  English 
mortgages,  a  clause  inserted  in  the  mortgage,  that  until 
default  in  payment,  the  mortgagor  shall  retain  posses- 
sion. This  was  a  very  ancient  practice,  as  early  as  the 
time  of  James  the  First ;  and  if  there  be  no  such  express 
agreement  in  the  deed,  it  is  the  general  under- 
standing of  the  parties,  and,  at  •this  day,  almost  "166 
the  universal  practice,  founded  on  a  presumed  or 
tacit  assent.  Technically  speaking,  the  mortgagor  has, 
at  law,  only  a  mere  tenancy,  and  that  is  subject  to  the 
right  of  the  mortgagee  to  enter  immediately,  and  at  his 
pleasure,  if  there  be  no  agreement  to  the  contrary.  He 
may,  at  any  time  when  he  pleases,  and  before  a  default, 
put  the  mortgagor  out  of  possession,  by  ejectment,  or 
other  proper  suit.  This  is  the  English  doctrine,  and  I 
presume  it  prevails  very  extensively  in  the  United 
States.*  The  mortgagor  cannot  be  treated  by  the  mort- 
gagee as  a  trespasser,  nor  can  his  assignee,  until  the 
mortgagee  has  regularly  recovered  possession,  by  writ  of 
entry  or  ejectment.  The  mortgagor  in  possession  is 
considered  to  be  so  with  the  mortgagee's  assent,  and  is 
not  liable  to  be  treated  as  a  trespasser.11  The  mortgagor 
is  allowed,  in  New-York,  even  to  sustain  an  action  of 
trespass  against  the  mortgagee,  or  those  claiming  under 
him,  if  he  undertakes  an  entry  while  the  mortgagor  is  in 
It  was  anciently  held,  that  ao  long  as  the 


•  Buller,  J„  in  Birch  t.  Wright,  1  Torn  Rep.  378.  Rockwell  v.  Bradley, 
3  Cnw.  Rep.  1.  Blaaey  o.  Bearee,  9  GntnUaf,  132.  Erekine  *.  Town- 
md,  2  Mat*.  Rrp.  493.  Panona,  Ch.  J.,  in  Nowall  v.  Wright,  3  ibid.  138. 
Cohxmn  v.  Packard.  16  ibid.  39.  Simpooo  b.  Ammom,  1  Bmney,  176. 
H'Cail  a.  Lenox,  9  Strg.  4>  Rtuli,  303.  Though  I  aboald  inter,  from  the 
language  of  the  laet  caee  oiled,  that  the  ejectment  would  not  lie  until  after  a 
detail.  In  Michigan,  by  etatutein  1X43,  an  ejectment  will  not  lie  upon  a 
mortgage  uuti)  after  a  forecloaure.  and  (he  time  of  redemption  ]iawnl 

•  See  the  opinion  of  Jackaon,  J.,  in  Filchbury  Cotton  Man.  Company  c. 
Mattes,  IS  Maw.  Hep.  368,  and  the  caee  of  Wilder  v.  Houghton,  1  Pick- 
lap- 87. 

•  Knnyan  n.  Meraareau,  11  Johru.  Rep.  534.  Jackaon  r.  Bronion,  19  ibid. 
325.     DtekeneDn  a.  Jackaon,  6  Cowen'n  Rep.  147. 


3,0itizcd  oy  GoOgIC 


166  O*  REAL  TOOPUtTY.  [FtttVL 

mortgagor  remained  in  possession,  with  the  acquiescence 
of  the  mortgagee,  and  without  any  covenant  tor  the  pur- 
pose, he  was  a  tenant  at  will.*  This  is  also  the  language 
very  frequently  used  in  the  modern  cases ;  but  its  accu- 
racy has  been  questioned,  and  the  prevailing  doctrine  is, 
that  he  is  not  a  tenant  at  will,  for  no  rent  is  reserved ;  and 

so  long- as  he  pays  his  interests,  he  is  not  accounta- 
•150     ble,  in  the  character  of  a  receiver,  for  the  *rents. 

The  contract  between  the  patties  is  for  the  pay- 
ment of  interest,  and  not  for  the  payment  of  rent.  He  is 
only  a  tenant  at  will,  tub  modo.  He  is  not  entitled  to  the 
emblements,  as  other  tenants  at  will  are ;  and  he  is  no 
better  than  a  tenant  at  sufferance,  and  is  not  entitled  to 
notice  to  quit  before  an  ejectment  can  be  maintained 
against  him."    But  whatever  character  we  may  give  to 


«  Fowsely  e.  Blankmsu,  Cru.Jac.  659. 

1  Keech  v.  Hall,  Doug.  31.  Moss  tt.  Gallimore,  Hid.  379.  Buller,  J. 
in  Birch  v.  Wright.  1  Ttrm  Rep.  383.  Thunder  o.  Belcher,  3  Ba$f*Rtf. 
449.  Sir  Thomas  Prntner,  in  Christopher  v.  Sparks,  3  Jac.  $  Wmlk.  994. 
5  Bittg.  Rtp.  431.  With  raped  to  notice  to  quit,  the  American  authorilias 
differ.  In  Massachusetts,  Connecticut,  North  Carolina,  and  Pennsylvania, 
and  probably  in  other  ataics,  the  English  rule  is  followed,  and  the  notice  is 
not  requisite.  Rockwell  o.  Bradley,  3  Conn.  Rtp.  1.  Wakeman  *.  Banks, 
isid.445.  Groton  e.  Boiborougn,  fi  Matt.  Rtp.  50.  Dnncan,  J.,  in  9  Strg. 
4Rawlt,3U.  Williams  ».  Bennett,  4  IndtU,  127.  But  in  New-York,  by 
a  eerie*  of  decisions,  notice  to  quit  was  required  before  the  mortgager  could 
be  treated  aa  a  trespasser,  and  subjected  to  an  action  of  ejectment.  It  was 
required,  on  the  ground  of  the  privity  of  estate,  and  the  relationship  of  land- 
lord and  tenant,  and  which  is  a  tenancy  at  will  by  implication  ;  but  the  rule 
did  not  apply  to  a  purchaser  from  the  mortgagor,  for  there  the  privity  bad 
ceased.  Jackson  e.  Langhead,  9  Joknt.  Rep.  75.  Jackson  v.  Fuller,  4 
ibid.  315.  Jackson  r.  Hopkins,  IS  ibid.  487.  By  the  Nea-Ytk  Rtoittd 
Statutes,  vol.  ii.  319,  see.  57,  all  this  doctrine  of  notice  is  saperaeded,  and 
the  action  of  ejectment  itself,  by  a  mortgages  or  bis  assigns  or  represenla- 
Iitos,  abolished.  The  mortgagee  is  driven  to  rely  upon  a  special  contract 
for  the  possession,  if  he  wishes  it,  or  to  the  remedy  by  foreclosure  and  sale, 
upon  a  default ;  and  this  attendee  in  our  local  law  would  appear  to  bo  a 
reasonable  provision,  and  a  desirable  improvement.  The  action  of  ejectment, 
not  being  a  final  remedy,  is  vexations,  snd  the  possession  under  it  terminates 
naturally  in  a  litigious  matter  of  account,  and  a  deterioration  of  the  pre- 
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the  mortgagor  in  possession  by  sufferance  of  the  mort- 
gagee, he  is  still  a  tenant.'  He  is  a  tenant,  however, 
under  a  peculiar  relation ;  and  he  has  been  said  to  be  a 
tenant  from  Tear  to  year,  or  at  will,  or  at  sufferance,  or  a 
quasi  tenant  at  sufferance,  according  to  the  shifting  cir- 
cumstances of  the  case ;  and  perhaps  the  denomi- 
nation of  mortgagor  conveys  distinctly  "and  pre-  *  167 
cisely  the  qualifications  which  belongs  to  his  ano- 
malous character,  and  is  the  most  appropriate  term  that 
can  be  used." 

It  is  the  language  of  the  English  books,  that  a  mort- 
gagor, being  in  the  nature  of  a  tenant  at  will,  has  no 
power  to  lease  the  estate ;  and  his  lessee  upon  entry 
(but  not  the  mortgagor)  would  be  liable  to  be  treated  by 
the  mortgagee  as  a  trespasser,  or  disseisor,  or  lessee,  at 
his  election.  This  is  supposed  by  Mr.  Coventry  to  be 
the  better  opiniom*  The  lease  of  the  mortgagor  is  said 
to  amount  to  a  disseisin  of  the  mortgagee,  which  renders 
the  lessee  upon  entry  a  wrong-doer.  But  the  justice 
and  good  sense  of  the  case  is,  that  the  assignee  of  the 
mortgagor  is  no  more  a  trespasser  than  the  mortgagor 
himself;  and  the  mortgagor  has  a  right  to  lease,  sell, 
and  in  every  respect  to  deal  with  the  mortgaged  pre- 
mises as  owner,  so  long  as  he  is  permitted  to  remain  in 
possession,  and  so  long  as  it  is  understood  and  held,  that 
every  person  taking  under  him  takes  subject  to  all  the 
rights  of  the  mortgagee,  unimpaired   and  unaffected/ 


•  Partridge  ».  Ben,  5  Bonne.  §  Aid.  604. 

•  Boll' i,  J.,  id  Birch  s.  Wright,  1  Tern  Rep.  383.    Sir  Thomas  Plainer, 

m  Clic  Icndndolly  v.  Clinton,  9  Jac.  d>  Walk.  183.  Coote  on  the  Law  «/ 
Mori  fag*,  337—334.  Coventry'!  nO'Mto  1  Powell,  157.  ITS,  edit  Boston, 
1838. 

•  I  Pamrll,  159,  note  160— 162.  See  ahw,  Thunder  e.  Belcher,  3  Fitit'e 
Rep.  449. 

•  In  Cbinnery  v.  Hlackmsn,  3  Doug.  Rep.  391,  Lord  Mansfield  said,  u 
•arty  aa  1784,  tbat  until  the  mortgagee  tokea  poeaeeaion,  the  mortgagor  is 
owner  to  all  the  world,  and  io  entitled  to  all  the  profits  made.    A  grant  by 

r  of   hia  equity  of  redemption  with   coTenanta  of  * 
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Nor  is  he  liable  for  the  rents ;  and  the  mortgagee  must 
recover  the  possession  by  regular  entry,  by  suit,  before 
he  can  treat  the  mortgagor,  or  the  person  holding  under 
him,  as  a  trespasser.  This  is  now  the  better,  and  the 
more  intelligible  American  doctrine ;  and,  in  New-York, 
in  particular,  since  the  action  of  ejectment  by  the  mort- 
gagee is  abolished,  a  court  of  law  would  seem  to  have 
no  jurisdiction  over  the  mortgagee's  interest.  He  is  not 
entitled  to  the  possession,  nor  to  the  rents  and  profits ;. 
and  he  is  turned  over  entirely  to  the  courts  of  equity." 

(2)  Hit  rightt  in  equity. 
•158        "!□  ascending  to  the  view  of  a  mortgage  in 

the  contemplation  of  a  court  of  equity,  we  leave- 
all  these  technical  scruples  and  difficulties  behind  us. 
Not  only  the  original  severity  of  the  common  law,  treat- 
ing the  mortgagor's  interest  as  resting  upon  the  exact 
performance  of  a  condition,  and  holding  the  forfeiture  or 
the  breach  of  a  condition  to  be  absolute,  by  non-pay- 
ment or  tender  at  the  day,  is  entirely  relaxed  ;  but  the 
narrow  arid  precarious  character  of  the  mortgagor  at 
law  is  changed,  under  the  more  enlarged  and  liberal 
jurisdiction  of  the  courts  of  equity.  Their  influence  has 
reached  the  courts  of  law,  and  the  case  of  mortgages  is 
one  of  the  most  splendid  instances  in  the  history  of  our 
jurisprudence,  of  the  triumph  of  equitable  principles 
over  technical  rules,  and  of  the  homage  which  those- 
principles  have  received  by  their  adoption  in  the  courts 


•  rea.1  annexed  to  the  eunTeyacre,  to  the  granto*.. 
While*.  Whitney,  3  Metcalf't  Rep.  81.  Id  Evatis  v.  Elliot,  9  Adolpk  $ 
EUit,  842,  the  court  of  K.  B.  was  disposed  to  qualify  Ihe  universality  of 
the  rule,  that  tho  mortgagee  might  always  treat  both  the  mortgagor  »nd  hit 
leasee  as  Ireepaaeom.     He  may  by  his  own  conduct  preclude  himself  from 

•  Jackson,  J.,  in  15  Mm.  Rep.  270.    Parker,  Ch.  J.,  1  Pick.  R*p.  »- 
Duncan,  J.,  9  Berg.    $   Exwle,  311.     New-York  Jtsvised  Statute;  toL. 

ii  312. 
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-of  law.  Without  any  prophetic  anticipation,  we  may 
well  say,  that  "  returning  justice  lifts  aloft  her  scale." 
Tbe  doctrine,  now  regarded  as  a  settled  principle,  was 
laid  down  in  the  reign  of  Charles  I.,  very  cautiously,  and 
with  a  scrupulousness  of  opinion.  "  The  court  con* 
ceived,  as  it  was  observed  in  chancery,  that  the  said 
lease  being  but  a  security,  and  the  money  paid,  though 
not  at  the  day,  the  lease  ought  to  be  void  in  equity."* 
Tbe  equity  of  redemption  grew  in  time  to  be  such  a 
favourite  with  the  courts  of  equity,  and  was  so  highly 
cherished  and  protected,  that  it  became  a  maxim, 
•that  "  once  a  mortgage  always  a  mortgage."  •169 
The  object  of  the  rule  is  to  prevent  oppression ; 
and  contracts  made  with  the  mortgagor,  to  lessen,  em- 
barrass, or  restrain  the  right  of  redemption,  are  regard- 
ed with  jealousy,  and  generally  set  aside,  as  dangerous 
agreements,  founded  in  unconscientious  advantages  as- 
sumed over  the  necessities  of  the  mortgagor.  The  doc- 
trine was  established  by  Lord  Nottingham,  as  early  as 
1681,  in  Netoeomb  v.  Bonkam  ;b  for,  in  that  case,  the 
mortgagor  bad  covenanted,  that  if  the  lands  were  not 
redeemed  in  his  lifetime,  they  should  never  be  redeem- 
ed; but  the  chancellor  held,  that  the  estate  was  re- 
deemable by  the  heir,  notwithstanding  the  agreement ; 
and  though  the  decree  in  that  case  was  subsequently 
reversed,  it  was  upon  special  circumstances,  not  affect- 


•  Emawrel  College  *.  Etmi»,  1  R'p.  in  Ch.  10.  In  the  ewe  of  Hosecer- 
rick  v.  Barton,  1  Cue*  in  Ch.  917,  Sir  Matthew  Hale,  when  Chief  Justice, 
■hawed  that  he  had  not  risen  above  the  mats  end  prejudice*  of  his  age  en 
thi*  abject,  for  he  complained  very  severely  of  the  growth  of  eqnitie*  of  re- 
demption, aa  harms  o0011  |DD  much  favoured,  and  been  carried  too  far.  In 
14  Rich.  It,  the  parliament,  he  aeid,  would  not  admit  of  thin  equity  of 
redemption.  By  the  growth  of  equity,  the  heart  of  the  common  law  wu 
••ten  wit  He  complained  that  an  equity  of  redemption  waa  transferable 
from  one  to  another,  though  at  common  law  n  feoffment  or  fine  wonld  have 
•stinguiahed  it ;  and  he  declared  he  wonld  not  favor  the  equity  of  redemp- 
tion beyond  rifting  precedent*. 
*  1  Fen*.  1,  233,  and  3  Vmt.  364. 
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iog  the  principle.  The  same  general  doctrine  was  pur- 
sued in  Howard  v.  Harm,'  and  it  pervades  all  the  sub- 
sequent and  modem  cases  on  the  subject,  both  in  Eng- 
land and  in  this  country.11 

The  equity  doctrine  is,  that  the  mortgage  is  a  mere 
security  for  the  debt,  and  only  a  chattel  interest,  and 
that  until  a  decree  of  foreclosure,  the  mortgagor  con- 
tinues the  real  owner  of  the  fee.  The  equity  of  re- 
demption ia  considered  to  be  the  real  and  bene- 
•160  ficial  estate,  tantamount  to  *the  fee  at  law ;  and 
it  is,  accordingly,  held  to  be  descendible  by  in- 
heritance, devisable  by  will,  and  alienable  by  deed, 
precisely  as  if  it  were  an  absolute  estate  of  inheritance 
at  law.'  The  courts  of  law  have,  also,  by  a  gradual 
and  almost  insensible  progress,  adopted  these  equitable 
views  of  the  subject,  which  are  founded  in  justice,  and 
accord  with  the  true  intent  and  inherent  nature  of  every 
such  transaction.  Except  as  against  the  mortgagee, 
the  mortgagor,  while  in  possession,  and  before  foreclo- 
sure, is  regarded  as  the  real  owner,  and  a  freeholder, 
with  the  civil  and  political  rights  belonging  to  that  cha- 
racter ;  whereas  the  mortgagee,  notwithstanding  the 
form  of  the  conveyance,  has  only  a  chattel  interest,  and 


•  1  Vera.  190. 

'  In  Seston  t.  Slsde,  1  Viiey,  973,  Lord  Eldon  observed,  that  the  doctrine 
•f  the  court  gave  countenance  to  the  strong  declaration  of  Lord  Tburlow, 
that  do  agreement  of  the  parties  would  miter  the  right  of  redemption.  And 
as  to  the  recognition  of  the  doctrine  with  ue,  tee  Holdridge  o.  Gillespie,  3 
Join*.  Ch.  Rep.  30.  Clerk  e-  Henry,  2  Count's  Rep.  334.  Wilcox  «. 
Morris,  1  Murphy,  117.  Perkins  e.  Drye,  3  Dans'*  Kin.  Rep.  176— 178. 
Jn  Newcombe  n.  Boa  hem,  1  Vera-  7,  Lord  Nottingham  held,  that  the  mort- 
gagee might  compel  the  mortgagor,  al  any  time,  to  redeem,  or  be  foreclosed, 
tun  though  there  mat  a  ipeeial  agreement  in  the  morlgag*  that  Ik*  mort- 
gagor loot  to  love  hit  ichaU  lifetime  to  redeem;  but  hie  successor,  rain- 
hearing,  (1  Vrrn.  333,)  reversed  bis  decision,  and  held,  that  the  party  had 
hie  whole  lifetime,  according  to  his  contract ;  and  this  last  decreo  was  af- 
firmed in  parliament 

Cssbornec.  Scarf*,  1 -lit.  503.     3  Joe.  $  Walk.  190,  n.  8.C. 
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his  mortgage  is  a  mere  security  for  a  debt.  This  ii  the 
conclusion  to  be  drawn  from  a  view  of  the  English  and 
American  authorities.*  The  equity  of  redemption  is  not 
liable!  under  the  English  law,  to  sale  on  execution  as 
real  estate.b  It  is  held  to  be  equitable  assets,  and  is 
marshalled  according  to  equity  principles.*  But,  in 
fins  country,  the  rule  has  very  extensively  prevailed, 
that  an  equity  of  redemption  was  vendible  as  real  pro- 
perty on  an  execution  at  law ;  and  it  is  also 
'chargeable  with  the  dower  of  the  wife  of  the  *161 
mortgagor.'     On  the  other  hand,  the  estate  of  the 


■The  Kings.  St.  Michaek,  Dang.  Rep.  830.  The  Kiage-  Edington,  I 
Batf*  Rep.  988.  Jackson  o.  Willard,  4  Johm.  Rep.  41.  Run; an  v.  Mer- 
MM,  11  Hid.  534.  Huntinpon  o.  Smith,  4  Conn.  Rep.  235.  Willington 
•.Gala,  TJfcu.  rtsn.138.  M'Cell  e.  Leiio*,  9  Serg.  d-  Rovle,  302.  Fold 
a.  Philpet,  5  Hear.  t\  Jokne.  313.  Wilson  e.  Troop,  9  Cotoea'e  Rep.  195. 
Eaton  v.  Whiting,  3  Piek.  Rep.  484.  Blaney  n.  Beerce,  3  GrtenUaf,  133. 
The  growth  nod  consolidation  of  the  American  doctrine,  that  nntil  foreclo- 
ane  the  mortgagor  remains  aoiiad  of  the  freehold,  and  that  the  mortgagee 
has,  in  effect,  but  a  chattel  interest,  and  that  it  goea  to  the  executor  as  personal 
assets,  and  though,  technically  apeakiug,  the  fee  deacendi  to  the  heir,  yet  he  is 
hot  a  trustee  for  the  personal  repreaontaliTes,  and  need  not  bo  a  party  to  a 
hill  by  the  executor  for  a  forecloanre,  wu  folly  shown  and  ably  illnstrated  by 
the  Chief  Justice  of  Connecticut,  in  Clarke.  Beach.  6  Conn.  Rep.  1*3,  Bad 
by  the  Chief  Justice  of  Maine,  in  Wilkioe  t>.  French,  30  Maine  Rep.  Ill  ; 
and  by  the  chancellor  of  New-Jersey,  in  Kinna  e.  Smith,  9  Oretn,  14  ;  and 
tbeao  general  principlea  were  not  qneetioned  by  the  courts. 

1  Lester  e.  Dollnnd,  1  Vee.jun.  431.  Scott  v.  Scholev,  8  Etut'e  Rep.  467. 
Hetcalf  e.  Scholey,  S  Bos.  d-  Pull  461. 

•  P1nnketo,Peneon,3  At*.  390.     1  Vet.  Jan.  -J3B,  S.  C. 

*  Waters  ».  Stewart,  1  Cairns'  Gate*  in  Error,  47.  Hobart  c.  Friibie,  5 
Com.  Rep.  593.  Ingenoll  b.  Sawyer,  3  Pick.  Rep.  376.  Ford  o.  Philpot,  5 
Hem.  ef  Jokne.  319.  Carpenter  o.  First  Fari.h  in  Sutton,  7  Pic*.  Rep.  49. 
Collins  A.  Usnnay  e.  Gibson,  5  Vermont  Rep.  343.  M'Whorter  s.  Haling,  3 
Doao'i  Ken.  Rep.  349.  Filch  o.Pindead,4  Sesmmon,  70.  83.  InConnec- 
tieot  the  interest  of  a  esffniaw  [rust  in  real  estate,  is  aubject  to  the  lieu  of 
attachment  and  lb*  levy  or  execution.  Davenport  o.  Laoon,  17  Carta.  Rep. 
37a  Hnnter  o. Hunter,  1  Walker  e  Was,  Rep.  194.  Garros.  Thompson, 
7  rfalfs,  416.  Pbelpes.  Bntler,  3  Okie  Rep.  332.  Bank  of  Canton  e.  Coca- 
menial  Bank,  10  OAio  Rep.  71.  Bagley  ».  Bailey,  16  stains  Rep.  151. 
Xntasst  £o*»  •/  Mieeouri,  1835,  p.  356.  1  Revited  Statute*  of  North 
(JsrWm,  1837,  p.  366.     But  in  Maryland,  and  in  the  Maryland  part  of  the 
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mortgagee,  before  foreclosure,  or  at  least,  before  entry, 
is  not  the  subject  of  execution,  not  even  though  there 
has  been  a  default,  and  the  condition  of  the  mortgage 
forfeited."  The  English  policy  led  to  an  early  adoption 
of  these  just  and  reasonable  views  of  the  character  of  a 
mortgagor ;  and  it  was  settled  in  the  reign  of  Charles 
U.,  that  the  executor,  and  not  the  heir  of  the  mortgagee 
in  fee,  was  entitled  to  the  mortgage  money ;  for,  as  Lord 
Nottingham  observed,  the  money  first  came  from  the 
personal  estate,  and  the  mortgagee's  right  to  the  land 
was  only  as  a  security  for  the  money."  By  the  statute 
of  7  and  8  William  III.,  mortgagors  in  possession  were 
allowed  to  vote  for  members  of  parliament. 

The  mortgagor  may  exercise  the  rights  of  an  owner 
while  in  possession,  provided  he  does  nothing  to  impair 
the  security ;  and  a  court  of  chancery  will  always,  on 
the  application  of  the  mortgagee,  and  with  that  object  in 
view,  stay  the  commission  of  waste  by  the  process  of 
injunction.'     But  an  action  at  law  by  the  mortgagee, 


District  of  Columbia,  the  wire  of  the  mortgagor  ii  not  entitled  to  dower,  nor 
can  the  mortgagor  maintain  trespass  against  the  mortgagee,  nor  is  the  equity 
*>f  the  redemption  of  the  mortgagor  liable  to  execution  at  lair.  The  nil  em  of 
the  common  law  are  retained.  Van  Ness  o.  Hyatt,  13  Peltn,  994.  So  aim, 
in  New- York,  under  the  Revised  Statute;  vol.  ii.  368,  on  a  judgment  at  law 
Tor  a  debt  lecareil  by  mortgage,  the  equity  of  redemption  cannot  be  sold  on 
execution  under  that  judgment.  The  creditor  in  that  case  moot  resort  to  a 
court  of  eqnily.  New- Hampshire  would  appear,  however,  to  form  an  ex- 
ception to  the  general  practice  of  selling  an  equity  of  redemption  on  execn- 
tionatlaw.  Woodbury,  J.,  in  3  N  H.  Rep.  16.  But  that  power  of  telling 
an  equity  of  redemption,  hat  been  lines  given  by  the  statute  of  July  3d, 
1832.    9  If.  ff.Kep.405. 

■  Jackson  o.  Willard,  4  Joins,  flep.  41.  Blanchard  ».  Cofburn,  16  Km 
Hep  345.  Ellon  v.  Whiting,  3  Pick.  Rtp.  4K4.  Huntington  o.  Smith,  4 
Conn.  Rep.  335.  Riekert  *.  Madeira,  1  Ramlr,  335.  Book  r.  Sanders,  1 
Dana;  Km.  Rrp.  188.     Glue.  Klli.cn,  9  JV.  H.  Rtp.  69. 

k  Then,  borough  o.  Baker,  3  Swanit.  Rep.  638.   Tabor  o.  Tabor,  total  636. 

•  Lord  Herd  wicke,  in  Robin-on  t>.  Liltnn,  3  Atk.  909.  Ibid.  733.  Brady 
v  Waldron,  3  Jahnt.  Ch.  Rtp.  146.  Cooper  V.  Davia,  15  Com.  Rrp.  556. 
In  England,  the  mortgagee  out  of  possession  is  not  entitled  a*  of  coon*  to 
*n  injunction  to  restrain  the  mortgagor  from  cutting  timber.    There  mut 
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■will  not  lie  for  the  commission  of  waste,  because  he  has 
•only  a  contingent  interest  f  and  yet  actions  of 
trespass,  quart  daurum /regit,  *by  the  mortgagee,  •lflg 
for  the  commission  of  waste,  by  destroying  tim- 
ber, or  removing  fixtures,  have  been  sustained  against 
the  mortgagor  in  possession,  in  those  states  where  they 
have  no  separate  equity  courts  with  the  plenary  powers 
of  a  court  of  chancery .b  The  interference  with  the  dis- 
cretion of  the  mortgagor  is  not  carried  further,  and,  in 
ordinary  cases,  he  is  not  bound  to  repair,  and  keep  the 
estate  in  good  order  ;c  and  there  is  no  instance  in  which 
a  court  of  equity  has  undertaken  to  correct  permissive 
waste,  or  to  compel  the  mortgagor  to  repair ;  though 
cases  of  negligence  rapidly  impairing  the  security, 
without  any  overt  act  whatever,  would  address  them- 
selves with  peculiar  force  to  the  courts  of  equity  in 
New-York,  since  the  mortgagee  is  now  deprived  by 
statute,  of  the  power  of  taking  the  estate  into  his  own 
management.  As  the  law  stands,  it  would  seem,  that 
the  mortgagee  is  left  to  guard  his  pledge  against  such 
contingencies,  by  his  own  provident  foresight  and  vigi- 
lance in  making  his  contract,  or  to  seek  for  aid  in  the 
-enlarged  discretion  of  a  court  of  equity,  which  would  in- 
terfere for  his  indemnity  in  special  cases,  in  which  jus- 
tice manifestly  required  it 

(3.)  RU  equity  of  redemption. 

The  right  of  redemption  exists,  not  only  in  the  mort- 
gagor himself,  but  in  his  heirs,  and  personal  repre- 
sentatives, and  assignee,  and  in  every  other  person  who 
has  an  interest  in,  or  a  legal  or  equitable  lien  upon  the 


o  m  «peeiil  can,  ai  that  the  aacurity  may  become  it 
OSIt  Will  interfere.     King  ».  Smith ,  3  Hart  Ck.  Rtp.  243. 

•  Petenon  «.  Clark,  15  John*.  Rep.  205. 

►  Smith  *.  Goodwin,  9  Ortenltaf,  173.     Stowell  *.  Pike,  ibid.  387. 

•  Campbell  e.  Macomb,  4  Join:  Ck.  Rep.  634. 
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lands ;  and,  therefore,  a  tenant  in  dower,  or  jointress,  a 
tenant  by  the  curtesy,  a  remainder-man  and  reversioner, 
a  judgment  creditor,  and  every  other  encumbrancer, 
unless  he  be  an  encumbrancer  pendente  lite,  may  re- 
deem ;  and  the  doubts  as  to  the  extent  of  the  right  to 
redeem  beyond  the  mortgagor,  and  his  representa- 
tives, arise  only  in  courts  of  limited,  and  not  of  general 

equity  jurisdiction.'  Lord  Hardwicke  felt  bim- 
•163     self  *bound  to  allow  a  prowling  assignee,  who 

had  bought  in  the  equity  of  redemption  for  an  in- 
considerable sum,  to  redeem."  But  the  redemption  must 
be  of  the  entire  mortgage,  and  not  by  parcels.  He  who 
redeems  must  pay  the  whole  debt,  and  he  will  then 
stand  in  the  place  of  the  party  whose  interest  in  the  es- 
tate be  discharges.0  If  the  judgment  creditor  seeks  to 
redeem  against  the  mortgagee  of  the  leasehold  estate, 
he  must,  as  it  is  but  a  chattel  interest,  have  first  sued 
out  &Jieri  facias,  in  order  to  create  a  lien  on  the  estate.* 
The  power  of  enforcing  the  right  of  redemption  is  an 
equitable  power  residing  in  the  courts  of  chancery ;  and 
if  there  be  no  formal  distinct  equity  tribunal,  the  power 
is  exercised  upon  equitable  principles  in  courts  of  law 
clothed  with  a  greater  or  less  portion  of  equity  juris- 
diction.'    In  carrying  the  right  of   redemption    into 


■  Lord  Ch.  B.  Comynn,  in  Jones  t>.  Meredith,  Corny**'  Rep.  670.  Bmte- 
man  v.  Bateman,  Free.  in.  Ck.  197.  Sharps  v.  Scarborough,  4  Vi:  536.  1 
Pencil  an  Mortgage!,  312.  369,  in  noli*.  Grant  B.  Dunne,  9  John:  Rr.p. 
591.  Hill  b.  Holliday,  9  Lilt.  333.  Smith  p.  Manning,  9  Matt.  Rep.  439. 
Bird  ».  Gardner,  10  ibid.  364. 

1  Anon.,  3  Alk.  313.  A  mortgagor  may  redeem,  though  the  consideration. 
of  tfaa  note  secured  by  tbe  mortgage  was  illegal.  Cowles  v.  Kaguel,  14  OUt 
Rtp-33- 

■  The  Master  of  tbe  Rolls,  in  Falk  «.  Clinton,  13  Vet.  59.  Calkina  o. 
Hunaall,  9  Root't  Rep.  333. 

'  Shirley  v.  Watta,  3  Alk.  300.  Brinckerhoff  ».  Brown,  4  Joknt.  Ck.  Rep. 
671. 

*  In  New-Jersey,  Mississippi,  and  North  Carolina,  the  jurisdiction  and 
proceedings  in  chancery  are  ably  digested  by  etatole  law  ;  Elmer'*  DigtM. 
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effect,  a  'court  of  equity  is  sometimes  obliged  to  mar- 
shal the  burthen   according  to  the  equity  of  the  dif- 


Rtrioed  Code  of  Mietittippi,  1894.  Recited  Statute  of  North  Carolina, 
1837,  vol.  i,,  and  it  is  worthy  of  remark,  that  in  New-Jersey  in  particular, 
than  ia  Ian  innovation  upon  the  common  and  statute  law  of  the  land,  aa  they 
existed  at  the  revolution,  than  in  any  other  state.  Thii  coutributea  to  render 
their  system  of  jurisprudence  very  intelligible,  familiar,  and  attractive  to 
persona  educated  in  the  (chool  of  the  common  law,  The  statute  law  of 
Uiaaiaaippi,  nnder  the  j-evised  code  of  1834,  iaof  the  aamo  character,  and  re - 
samhlea  the  statute  law  of  New- York,  prior  to  the  memorable  revision  of 
1830.  In  Delaware,  Sooth  Carolina,  Alabama  and  Mississippi,  equity 
power*  reside  in,  and  are  exercised  by,  distinct  and  independent  tribunate, 
npon  tiie  English  model.  Tbia  wu  also  the  case  in  New  York  until  1823, 
hat  the  exclmive  jurisdiction  in  equity  was  withdrawn  from  tho  chancellor, 
and  equity  power*  wan  at  that  period,  by  the  amended  oonatitntion  of  New- 
York,  partially  rented  in  the  circuit  judges  ai  vice -chanc ell or*,  and  in  a 
special  vice-chancellor  and  in  an  assistant  viue- chancellor  in  the  city  of 
New- York,  and  the  circuit  judge*,  except  in  the  city  of  New-York,  exer- 
essed  in  distinct  opacities,  a  mixed  jurisdiction  of  law  and  equity.  The 
tame  mixed  jurisdiction  ia  conferred  on  the  conns  in  Maryland  and  Virginia, 
and  on  the  circuit  court*  in  Tennessee  and  Missouri,  and  was  on  the  oircuit 
court*  in  Alabama,  until  tbe  *t*tule  of  January,  1839,  established  separate 
courts  of  chancery,  and  detached  them  from  an  alliance  with  the  coorU  of 
law.  In  Florida,  power  is  given  by  their  constitution  to  the  legislature  to 
detaoh  the  courts  of  chancery  from  the  circuit  courts  and  to  establish  sepa- 
rate courts  with  original  equity  jurisdiction.  In  Virginia,,  tho  high  court  of 
chancery,  with  ■  single  judge,  was  organized,  and  Ha  power*  and  proceed- 
ntja  declared  in  1799 ;  but  it  being  found  productive  of  great  delay,  three 
superior  courts  of  chancery,  one  for  each  great  district,  were  established  in 
ISO!-  Recited  Code  of  Virginia,  vol.  i.  88.  b'00.  It  since  appears  that  the 
too  Ely  and  corporation  courts,  and  the  circuit  superior  courts,  hase  chancery 
as  well  a*  law  powers,  and  when  sitting  in  chancery,  the y  administer  equity 
tccording  to  the  couree  of  procedure  in  tilt  English  chancery.  1  floiin 
ant's  Practice,  86.  In  the  aisles  of  Vermont,  Mains,  New-Hampshire, 
Massachusetts,  Rhode  Island,  Connecticut,  Ohio,  Indiana,  Illinois,  Missouri, 
Kentucky,  North  Carolina,  Georgia,  and  Arkansas,  the  jurisdiction  of  law 
aad  equity  is  Tested  in  the  same  tribunal :  but  the  chancery  proceedings  are 
distinct,  and  carried  on  by  bill  and  answer,  in  the  circuit  court  with  appeal 
to  the  supreme  court.  In  Michigan,  nnder  the  constitution  of  1835,  a 
separate  court  of  equity  was  established  with  plenary  powers  and  jurisdic- 
tion ;  and  the  chancellor  holds  hie  court  of  chancery  in  the  general  circuits 
in  which  the  state  is  divided,  subject  to  equity  appellate  jurisdiction  in  the 
supremo  court  The  administration  of  justices  in  equity  in  that  state  under 
Chancellor  Famawortli,  and  Chancellor  Manning,  as  reported  in  Harring- 
ton't  d)  Watker'e  Report,  appears  to  be  enlightened  and  correct,  aad  doss 
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forent  elainamts,  in  order  to  preserve  a  jn«  proportittt 
among  those  who  are  bound  in  good  conscience  to  a  jtat 


eSatragaished  lienor  to  their  state.  In  Varment  each  jOngacf  thUWjte— 
eoort  ■  a  chancellor  with  the  tout  ebannery  powesa,  within  his  judicial  dis- 
trini ;  and  in  Georgia,  and  perhaps  in  sosna  other  etataa,  mm  in  equity  us 
feeefallydeeided  by  special  June..,  (DudUf'i  Gtt.  Jkp.  8.  B.  M.  Cteri- 
(re'*  Sep.  134, 135.  138,)  though  the  ntosoomsnl  of  ■  special  jury  will.  Dm 
judge  in  equity,  is  held  to  be  a  matter  of  practice,  and  not  of  legal  obligation 
ibit.  184.  la  him  of  these  autei,  ■■  in  Main*,  New-Hampshire,  and 
Rhode  Island,  chancery  powera  an  csnnuod  to  a  law  specified  objects,  at 
assumed  in  hard  eesae  from  necessity.  In  Maine  by  their  revised  statute*, 
the  supreme  court,  may  by  a  bill  in  equity,  oompel  the  specific  performance 
of  a  can  tract  in  writing  when  the  party  has  not  a  plan  and  adequate  remadj 
at  law.  But  with  few  exeeptiona,  the  contract  moat  hare  reference  to  the 
realty  and  not  the  personally.  Bahier  v.  Bnbier,  3d  afoim  Rep.  42.  In 
ether  cases,  aa  in  Georgia  for  inatauce,  equity  powera  are  granted  in  all 
lime  where  a  common  law  raraedy  is  pot  adequate  ;  and  in  Indiana,  chan- 
cery powera  are  given  not  only  to  the  enpreroe  conrt  and  lo  the  oiru  nil  courts, 
bat  certain  ohanoery  powera  are  alu  conferred  on  the  jndgea  individually  in 
vacation  time.  In  Louiaiana,  the  distinction  between  law  and  equity,  ac- 
cording ta  the  tbeory  of  the  English  law,  aeema  to  bo  entirely  unknown. 
There  ia  no  diatinotion  in  that  atate  in  the  preceedinga  or  between  the  law 
and  equity  powera  and  juriadiction  of  the  court,  16  Louie.  Sep.  196.  4 
Rtb.  Limit.  Rep.  83.  But  in  the  federal  courts  in  Louiaiana,  and  in  tome  of 
UM  other  states  already  mentioned,  the  juriadiction  of  law  and  equity  are  dia- 
Unotly  maintained.  In  the  province  of  Upper  Canada,  they  hare  a  vice- 
oharaoeHor  exercising  the  equity  powera  of  the  court  of  chancery  in  England, 
and  In  the  preeinoea  of  Nova.  Scotia  and  New  Brunswick,  toe  Masters  of 
the  Kolla  are  by  provincial  statute  eaaalituled  judge*  of  the  court  of  chan- 
cery and  the  reaponaible  adrieera  of  the  chancellor,  (and  the  Lieutenant 
Governor  ia  ex  officio  chancellor,}  except  on  appeals  from  their  own  dn- 
esnona.  In  the  Retutd  Statmte  Code  of  Cotmtelieut,  pubhahed  in  1794, 
p.  49,  and  again  in  1891,  p.  195,  the  eeurta  baring  jurisdiction  of  aorta  ■ 
equity,  are  directed  to  proceed  according  to  tbe  rules  in  equity,  and  to  take 
cognisance  of  each  matters  only  wherein  adequate  remedy  cannot  be  had  in 
the  ordinary  course  of  law.  Bat  ander  this  general  grant,  the  equity  sys- 
tem in  Connecticut  appeara  In  practice  to  be  broad  and  liberal.  See  Swift's 
Digest  end  Comucltrat  Report;  passim.  In  Ohio,  the  chancery  powera 
conferred  upon  the  supreme  ooutt  and  the  courts  of  common  picas  sitting  aa 
courts  of  chancery,  by  the  statutes  of  1831,  entitled  "  An  act  directing  the 
mode  of  proceeding  in  chancery,"  are  large  and  liberal,  and  would  appear 
to  constitute  a  Tory  adequate  jurisdiction.  The,  digest  in  that  statute  of  chaer- 
«ety  powera  and  proceedings,  is  executed  with  much  skill  and  ability.  The 
seme  thing  may  be  said  of  the  chancery  jurisdiction  under  the  territorial  ant 
of  Michigan,  of  April  S3,  1833.    In  Massachusetts,  the  oqnity  powers  of 
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contribution,  and  in  order  to  prevent  one  creditor  from 
exercising  his  election  between  different  funds  unrea- 


Ibe  supreme  judicial  court  an  quite  limited.  The  power  to  enforce  redemp- 
tion ie  confined  to  a  Heinle  provision,  end  tbe  mortgagor  must  redeem  in 
three  yean  after  entry  by  tbe  mortgagee.  See  Enkine  n.  Townsend,  3 
Jfaw.  Rep.  493-  Kelleran  B.  Brown,  4  Hid.  443.  Skinner  e.  Brewer,  1 
Pick.  Hep.  466.  Juckton  en  Real  Action*,  49.  Bnt  in  relation  to  trout 
created  by  will,  the  coarti  of  probate  and  the  supreme  judicial  court  hare 
Boncorrent  snd  general  chancery  powers,  subject  to  appeal  from  the  int  to 
tte  hut  of  those  tribunals.  So  the  supreme  judicial  court  baa  anple  equity 
peeress  to  snrorse  by  hiU,  and  a  ooune  of  proceeding  in  chancery,  the  spe- 
cific performance  of  contract!  concerning  land,  ai  against  heirs,  ttc.  Man. 
Rented  Statute*,  1835.  Under  the  Plymouth  Colony  Lava,  the  ooort  of 
assistants  had  not  only  supreme  criminal  and  civil  jurisdiction  at  law,  but 
nun  staffers  of  equity  at  could  not  be  relieved  at  law,  such  as  the  forfeiture 
sf  an  obligation,  breach  of  covenants,  and  other  like  matters  of  apparent 
equity.  Brigham'a  edit,  18,16,  p.  360.  In  Fonniylvania,  equity  powers  have 
been  gradually  a  Homed  by  their  supreme  court,  from  the  necessity  of  the 
esse,  and  for  the  advancement  of  justice,  with  the  aid  of  a  few  legislative 
provisions.  The  provincial  legislature  of  Pennsylvania,  from  its  earliest  ex- 
istence, made  repeated  efforts  to  unite  chancery  powers  with  those  of  the 
courts  of  law,  by  the  acts  of  1701, 1710,  and  1715,  bnt  those  acts  were  suc- 
cessively disallowed  by  the  royal  council  in  England.  The  constitution  of 
17"fi,  mid  tbe  nets  under  it,  gave  to  the  courts  of  law  a  few  specific  equity 
powers,  and  the  constitution  of  1790  continued  the  same  grant,  and  under 
the  latter  instrument  various  equity  powers  have  been  gradually  granted,  as- 
sumed, and  amalgamated  with  the  common  law  powers  of  the  courts.  Those' 
principles  of  equity  have  been  digested  from  the  acts  of  the  legislature,  and 
the  decisions  of  the  supreme  court,  with  diligence,  ability,  and  judgment,  in 
a  clear  and  neat  little  code  of  equity  law,  under  the  unpretending  title  of 
"  Aa  firmly  on  Equity  in  Pennsylvania,  by  Anthony  Lauttet,  jun.,  Stu- 
dent at  Law,  1826." 

In  January,  1835,  the  commissioners  appointed  to  revise  the  civil  code  of 
Pennsylvania,  made  an  elaborate  report  to  the  legislature,  upon  the  adminis- 
trate of  justice,  in  which  they  proposed  to  invest  the  supreme  court  and 
tbe  several  courts  of  common  pleas  with  specific  but  more  enlarged  equity 
powers  than  had  heretofore  been  exercised.  They  recommended,  and  in 
reference  to  tbe  established  jurisprudence,  usages,  arid  practice  in  Pennsyl- 
vania, perhaps  wisely  recommended,  not  the  establishment  of  a  separate 
court  of  chancery,  nor  the  union  of  a  court  of  chancery  with  the  existing 
courts  of  law,  bat  the  Incorporation  or  amalgamation,  aa  heretofore,  of  the- 
peculiar  powers  and  practice  of  obancery  with  those  of  the  common  law 
courts  in  the  requisite  cases,  and  with  the  adaptation  of  the  old  common  law 
farms  of  preeesding  and  e listing  remedies  to  new  equity  cases  and  purposes. 
Under  this  recommendation  the  legislature  of  Pennsylvania,  in  June,  1636. 
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sonably,  and  to  the  prejudice  of  another.  The  principle 
of  equity  in  these  cases  is  clear  and  luminous,  and  it  it 
deeply  ingrafted  in  general  jurisprudence.' 

III.  Right*  of  the  mortgagee. 

(1.)  His  right  to  the  pouettion. 

We  have  seen,  that  the  mortgagee  may,  at  any  time, 
enter  and  take  possession  of  the  land,  by  ejectment  or 
writ  of  entry,  though  he  cannot  make  the  mortgagor  ac- 
count for  the  past,  or  by-gone  rents,  for  he  possessed  in 
his  own  right,  and  not  in  the  character  of  receiver.* 


gave  enlarged  equity  powers  to  the  supreme  court  and  the  iiTrrnl  courts  of 
common  plena,  and  lo  be  exercised  according  to  the  practice  in  equity,  pro- 
acribad  or  adapted  by  the  Supreme  Court  of  the  United  States.  Again  ii 
June,  1840,  the  equity  power  of  the  courts  waa  (till  further  extended.  Bat 
the  equity  jnriedietian  of  the  courts  ia  atill  only  a  limited  and  eelected  portion 
of  equity  power.  There  is  not  an  unJTenal  or  even  a  general  equity  jurisdie- 
tkin  conferred  on  the  PenniylTonin  courts.  The  organisation  or  their  courta 
i*  ill-suited  for  such  a  purpose.  Gilder  e.  Merwln,  6  Wharton,  540,  541.  In 
New- York  in  1646,  the  Mate  convention  which  revised  the  constitution, 
effected  an  entire  revolution  in  the  judicial  system  of  the  state.  They  abol- 
ished the  existing  courts  of  chancery,  the  supreme  court,  the  office  of  vice- 
chancellor,  assistant  vice -chancellor,  judge  of  the  county  courta,  supreme 
court  commission er,  master  in  chancery,  and  examiner  in  chancery,  (Con- 
■tilution  of  IB46,  art.  13,  sec.  6.)  and  as  a  substitute  they  ordained  thai 
there  should  be  a  supreme  court,  having  general  jurisdiction  ia  law  and 
equity,  and  with  power  in  the  legislature  to  confer  equity  jurisdiction  in  spe- 
cial cases  upon  the  county  judges,  (Id.  aee.  14.)  This  was  leaving  the  or- 
ganization, powers,  proceedings  and  practice  of  the  supreme  court  in  pain- 
ful difficulty  and  uncertainly,  while  they  annihilated,  at  the  same  time,  the 
well  defined  and  well  settled  jurisdiction  and  practice  of  the  courts  of  low 
ond  equity  which  had  previously  existed.  This  would  seem  to  be,  on  the 
first  impression,  a  rash  and  unwise  innovation,  and  especially  when  wo  con- 
sider that  a  separate  equity  jurisdiction  bod  been  exercised  upon  the  Eng- 
lish model,  and  With  the  English  spirit  and  instruction  from  the  first  settle- 
ment of  the  country,  and  had  formed  our  babits  and  shaped  onr  learning, 
and  proved  to  be  eminently  propitious  to  the  growth  and  character  of  the 
New- York  jurisprudence. 

•  Sir  William  Harbert's  case,  3  Co.  14.  1  Powell  on  Mortgage;  343,  b. 
Stevens  e.  Cooper,  1  John:  Ch.  Rep.  425.     Scribuer  v.  Hickok,  4  ibid.  530. 

*  Lord  Hardwicko,  in  Mend  v.  Lord  Orrery,  3  Atk.  344,  and  Higgins  o. 
York  Buildings  Company,  3  Atk.  107.  Parker,  Ch.  J.,  in  Wilder  o.  Hough- 
ton, 1  Pick.  Rep.  90.    Howell  f .  Ripley,  10  Paige.  43. 
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He  may,  without  suit,  obtain  possession  of  the  rents  and 
profits  from  a  lessee  existing  prior  to  the  mortgage,  on 
giving  him  notice  of  his  mortgage,  and  requiring 
the  rent  to  be  *paid  him,  and  in  default  he  may  •165 
distrain."  The  case  of  Mau  v.  Baltimore  applies 
the  right  and  the  remedy  of  the  mortgagee,  to  the  rent 
in  arrear  at  the  time  of  the  notice,  as  well  as  to  the  rent 
accruing  subsequently ;  and  that  case  was  cited,  and  the 
principle  of  it  not  questioned,  in  Akhorne  v.  Gomne* 
though  it  would  seem  to  be  now  understood  in  chancery, 
that  the  mortgagor  is  not  accountable  as  receiver  for  the 
rents,  and  that  the  rent  due  prior  to  the  notice  belongs 
to  the  mortgagor.*  But  the  cas*  of  Moti  v.  Gallinore 
has  been  considered  as  good  law,  to  the  whole  extent  of 
it,  by  the  courts  of  law  in  this  country  ,d  and  the  distinc- 
tion taken  is  between  a  lease  made  by  the  mortgagor 
prior,  and  one  made  subsequent  to  the  mortgage.  In 
the  latter  case,  it  is  admitted,  that  the  mortgagee  cannot 
distrain,  or  sue  for  the  rent,  because  there  is  no  privity 
of  contract,  or  of  estate,  between  the  mortgagee  and 
tenant-  But  if  the  subsequent  tenant  attorns  to  the 
mortgagee  after  the  mortgage  has  become  forfeited,  he 
then  becomes  his  tenant,  and  is  answerable  to  him  for 
the  rent."     The  statute  of  14  Geo.  II.,  c.  19.,  expressly 


'  Mas  «.  G.lliruore,  Dmg.   Rep.  379.    'Bailer,  J.,  in  Birch  v.  Wright, 
1  Term  Rep.  378. 
k3  Bmg.  Rep.  Si. 

•  Ex  parte  Wilson,  2  Vtt.  d}  Beame ,  259.  Tho  mortgages  not  id  poanee- 
•ion  is  DM  entitled  to  the  emblements.  Toby.o.  Reed,  9  Conn.  Rep.  216. 
As  between  mortgagor  and  mortgagee,  the  property  in  timber  cut  and  being 
on  the  premises  ii  in  the  mortgages  subject  tp^an  account.  This  is  the  rale 
in  MasMchuselt*  and  Maine.  Grove  v.  JenneH,  19  JaToinr  Rtp.  53.  The 
purchaser  of  mortgaged  premises  sold  on  foreclosure  is  entitled  lo  tho  growing 
crops.     Shepard  t>.  Philbrick,  3  Peine  Rtp.  174. 

•  Sander*  ».  Van  Sickle  and  Garrison,  3  HaUted,  313.  M'Kircher  t>. 
Hawley,  16  John*.  Rep.  389. 

•  Jones  v.Clark,  30  Join*.  Rep.  51.  Maffil  I  b.  Hinsdale,  6  Com.  Rep. 
-464.  It  was  held,  in  Pope  e.  Biggs,  9  Bamw.  4  Crttt.  S45,  (hot  among* 
.fee  may  entitle  himself  to  the  rent*  doe  at  the  time  of  notice,  a*  Well  a*  to 
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admitted  of  the  attornment  of  the  tenant  (and  whether 
the  tenancy  existed  before  or  after  the  date  of  the  mort- 
gage, has  been  held  to  make  no  difference)  to  the  mort- 
gagee after  forfeiture ;  and  this  provision  has  been  in- 
corporated into  the  statute  law  of  this  country."    It  will 

depend,  therefore,  upon  the  act  of  the  tenant,  un- 
•166    der  a  'lease  from  the  mortgagor  subsequent  to 

the  mortgage,  whether  the  mortgagee  can  sustain 
a  suit  or  distress  for  the  rent  prior  to  his  recovery  in 
ejectment. 

In  New-York,  I  apprehend,  the  mortgagee  can  in  no 
case,  without  such  attornment,  have  any  remedy  at  law 
for  the  rent,  for  he  is  deprived  of  any  action  to  recover 
the  possession ;  and  if  he  gains  the  possession,  it  must 
be  by  contract  with  the  mortgagor,  or  by  one  with  the 
tenant,  subsequent  to  the  forfeiture,  or  by  the  aid  of  a 
court  of  equity)  and  which  aid  would  be  afforded  when 
the  pernancy  of  the  rents  and  profits  becomes  indispen- 
sable to  the  mortgagee's  indemnity.11 

(2.)  Accountable  for  the  profit;. 

If  the  mortgagee  obtains  possession  of  the  mortgaged 
premises  before  forecloseure,  he  will  be  accountable  for 
the  actual  receipts  of  the  net  rents  and  profits,  and  noth- 
ing more,  unless  they  were  reduced,  or  lost  by  his  wilful 
default,  or  gross  negligence.'    By  taking  possession,  he 


those  anrcming  afterward*,  frfm  a  tenant  holding  under  a  lease  from  the 
mortgagor,  subsequent  to  the  mortgage. 

*  New-York  Reviled  Statute;  vol.  i.  744, lee.  3.  Nete-Jertty  Rrtitei 
Loom,  192,  wc  17.    3  Haltted,  317. 

b  The  interest  of  the  mortgagee  before  foreclosure,  is  sot  the  subject  of 
■ale  on  execution  at  law,  notwithalanding  the  debt  te  doe  and  the  estate  lie* 
become  absolute  at  law.  Jackson  v.  Willnrd,  4  John:  Rep.  41,  and  ace  4 
Dos1.  R.  JV.  S.  235.  16  Mat,.  Bcp.  345.  3  Pick.  Sep.  483.  1  Walke/i 
Miti.Rtp.194,  8.  P. 

•  Anon.,  1  Vera.  44.  1  En.  Cat.  Abr.  338,  pi.  1.  Robertson  e.  Campbell, 
2  Call,  438.  Bellinger  v.  Worrier,  '  BM,  195.  Van  Boron  t>.  Olmitead. 
5  Paige,  1.  Foleh  «.  Felefa,  in  Vermont,  cited  in  The  Law  Reporter  for 
September,  1846. 
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imposes  upon  himself  the  duty  of  a  provident  owner,  and 
he  is  bound  to  recover  what  Buch  an  owner  would,  with 
reasonable  diligence  have  received.*  The  net  rents  and 
profits  are  to  be  ascertained  after  payment  of  taxes  and 
ordinary  repairs,  and  other  expenses  of  that  character, 
and  the  mortgagee  is  not  to  be  charged  with  the  increased 
KQts  and  profits  arising  from  the  use  of  any  permanent 
improvements  made  by  himself."  He  may  charge  for 
the  expenses  of  a  bailiff"  or  receiver,  when  it  becomes 
proper  to  employ  one ;  but  be  is  not  entitled  to  make 
any  charge,  by  way  of  commission,  for  his  own  trouble 
c  in  managing  the  property  and  collecting  and  receiving 
die  rents.'  This  is  the  English  rule,  and  the  evident  po- 
licy of  it  is  to  guard  against  abuse,  in  cases  where  there 
might  be  a  strong  temptation  to  it ;  and  the  rule  has  been 
followed  in  New-York  and  Kentucky,  while  in  Massa- 
chusetts a  commission  of  five  per  cent,  has  been  allowed 
to  the  assignee  of  a  mortgagee  for  managing  the 
estate/  The  mortgagee  in  possession  is  'like-  *167 
wise    allowed  for  necessary  expenditures,    in 


'  Willis™  w.  Price,  1  Sim.  <f-  Sin.  581.    3  Powell  on  Mortgage;  949, 
a.  note.    HogbMB.  William,  12  P«*.  493. 
»  Ball  r.  Mayor  of  New- York,  10  Paige,  49. 

*  Bonelhon  v.  Hockmora,  1  Vara.  316.  French  r.  Baron,  3  Atk.  120. 
Godfrey  r,  Vt'ataon,  3  ibid.  517.  Langntaffe  o.  Fenn-ick,  10  Vet.  405.  Davb 
I.  Dendey,  3  Madd.  Ch.  Rep.  95.     Ctark  v.  Rabbin*,  6  Dana'i  Ken.  Rep. 

HO. 

*  Moore  v.  Cable,  1  Johwt.  Ch.  Rtp.  385.  Bracken  ridge  v.  Brooks,  2 
MmrlkaU,  339.  Gibson  E.  Crehore,  5  Pick.  Rep.  146.  The  Matiaehusett* 
Remind  Statute*,  in  1835,  part  3,  tit.  3,  0. 107,  provide,  that  after  the  breach 
of  the  condition  of  the  mortgage  of  real  estate,  the  mortgagee  or  hia  assignee 
may  take  poseesaion  peaceably,  or  he  may  recover  it  by  suit ;  aud  that,  In 
either  case,  poaaeaiion  for  three  yean  forecloses  the  right  ot  redemption. 
Ho  mayalao  enter  or  recover  pwaaato*  by  wH  before  a  breach  of  the  condi- 
tion, and  the  three  yean  will  not  run  except  from  the  time  of  the  breach. 
Upon  redemption  within  the  three  yean,  the  mortgagee  must  account  for 
ihe  rente  and  profits,  and  will  be  allowed  for  the  exponas  of  reasonable  re- 
pain  aad  improvementa,  and  all  other  neeesaory  ixpente*  in  the  core  and 
management  of  the  estate.    This  would  seem  to  put  an  end  to  the  allowance 
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keeping  the  estate  in  repair,  and  in  defending  the  title  ;* 
but  there  has  been  considerable  diversity  of  opinion  on 
the  question,  whether  he  was  entitled  to  a  charge  for 
beneficial  and  permanent  improvements.  The  clearing 
of  uncultivated  land,  though  an  improvement,  was  not 
allowed  in  Moore  v.  Cable,  on  account  of  the  increasing 
difficulties  it  would  throw  in  the  way  of  the  ability  of 
the  debtor  to  redeem-  But  lasting  improvements  in 
building  have  been  allowed,  in  England,  under  peculiar 
circumstances  ;b  and  they  have  been  sometimes  allowed, 
and  sometimes  disallowed  in  this  country.'     The  tuort- 


•  Godfrey  ».  WaUoo,  3  Atk.  517.  Lord  AWanley,  in  Hardy  v.  Bees,  4 
Vet.  480.  Moore  e.  Cable,  1  Johnt.  Rep.  385.  Snundori  v.  Frost,  5  Pick. 
Rep.  359.  The  mortgagee  ii  bound  to  keep  the  estate  in  necessary  repair, 
and  if  he  be  guilty  of  wilful  default  or  groan  neglect  as  to  repairs,  he  is  re- 
sponsible for  low  and  damages  occasioned  thereby.  Bat  be  is  not  bound  to 
repair  against  the  natural  effects  of  waste  and  decay  from  time.  Russell  o. 
Smith,  1  Amt.  96.  Hughea  c  Williama,  13  Vet.  495.  Wragg  v.  Denham, 
9  Ycrungi  d>  CoU.  117.  131.  Deiter  v.  Arnold,  9  Sumner,  103.  He  may 
maintain  trespass  or  trover  for  cutting  and  carrying  away  the  timber. 
Frothingbam  o.  M'Kutick,  34  Maine  Rep.  403. 

•  Eaton  r.  Greaves,  1  Vent.  138.  Talbot  v.  Braddill,  ibid,  183,  note. 
Qoeirell  r.  Beckford,  1  Maid.  Rep.  153,  Phil.  edit.  A  tenant  for  life  can- 
not make  beneficial  in  prove  meals  and  charge  them  on  the  inheritance. 
Coldecott  v.  Brown,  3  Hare'i  Ch.  Rep.  144. 

•  In  Conway  t>.  Alexander,  1  Crunch,  218,  the  circuit  court  for  the  Dis- 
trict or  Colombia  directed  an  allowance  for  permanent  improvements;  and, 
though  the  decree  was  reversed  on  appeal,  that  point  was  not  questioned.  So, 
in  Ford  v.  Philpot,  5  Harr.  d-  Johns.  319,  a  similar  allowance  was  made  iu 
chancery,  end  that  point  was  untouched  in  the  court  of  appeals.  In  Ron- 
sell  t>.  Blake,  3  Pick  Rep.  505,  it  was  said,  that  the  mortgagee  could  not  be 
allowed  for  making  any  thing  new,  but  only  for  keeping  the  premises  iu  re- 
pair. So,  in  Quin  i.  Brittain,  1  lloffman'e  Ch.  Rep.  353,  Clark  o.  Smith, 
Saltan's  Ch.  Rep.  tn  Ntw-Jtrtey,  131,  Dougherty  t.  M'Colgan,  6  GUI  d- 
Johnt.  375.  S.  C.  Raymond"*  Digeeted  Chancery  Cater,  34J,  and  in  Bell 
o.  Mayor  of  New-Vork,  10  Paige,  49,  it  was  held  to  bo  a  general  principle 
in  chancery,  though  not  without  exceptions,  that  a  mortgagee  in  possession 
ia  not  to  he  allowed  for  new  improvements.  Alt  the  cases  agree,  that  the 
mortgagee  is  to  be  allowed  the  expanse  of  necessary  repairs,  and  beyond 
that  the  rule  ia  not  inflexible,  but  it  is  subject  to  the  discretion  of  the  court, 
regulated  by  the  justice  and  equity  arising  out  of  the  circumstances  of  each 
particular  case.  See,  on  this  subject,  Barge'*  Comm.  on  Colonial  and 
Foreign  Lame,  vol.  ii.  305. 
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gagee  in  possession  holds  the  estate  with  duties  and 
obligations  analogous  in  some  respects  to  those  of  a 
trustee  ;  and  if  he  takes  the  renewal  of  a  lease,  it  is  for 
the  benefit  of  the  estate,  and  not  for  his  own  benefit. 
He  can  make  no  gain  or  profit  out  of  the  estate,  which 
he  holds  merely  for  his  indemnity." 

*(3.)  Of  Registry.  "168 

The  mortgagee's  right  depends  very  essen- 
tially upon  the  registry  of  his  mortgage,  and  upon  the 
priority  of  that  registry.  The  policy  of  this  county  has 
been  in  favour  of  the  certainty  and  security,  as  well  as 
convenience  of  a  registry,  both  as  to  deeds  and  mort- 
gages ;  and  by  the  statute  law  of  New- York,  every  con- 
veyance of  real  estate,  whether  absolutely,  or  by  way  of 
mortgage,  must  be  recorded  in  the  clerk's  office  of  the 
county  in  which  the  real  estate  is  situated,  after  being 
duly  proved  or  acknowledged,  and  certified,  as  the  law 
prescribes.  If  not  recorded,  it  is  void  as  against  any 
subsequent  purchaser,  or  mortgagee,  in  good  faith,  and 
for  a  valuable  consideration,  of  the  same  estate,  or  any 
portion  thereof,  whose  conveyance  shall  be  first  duly  re- 
corded.1'    It  may  be  said,  generally,  that  this  is  the  sub- 


•  HoMridge  c.  Gillespie,  3  John:  Ck.  Rep.  30.  In  England,  it  in  held, 
that  tbe  mortgagee  of  ■  term  is  liable  on  the  covenant!  in  the  leans  assigned 
to  him,  by  way  of  mortgage,  though  he  has  Dover  been  in  possession  of  the 
term,  or  taken  the  issue*  and  profits  thereof.  William*  v.  Bosanqnet,  I  Brad. 
$  Bing.  72.  But,  in  New-York,  it  is  held,  Ibat  such  a  mortgagee  is  not 
liable  a*  assignee  npoa  tbe  covenants,  Walton  ».  Cionly,  14  Wendell,  63. 
Astor  e.  Miller,  9  Paige,  68.  This  last  decision  is  conformable  to  that  of 
Eaton  a.  Jaqiies,  Doug.  Rep.  455.  By  (he  Ma—acntuettt  Recited  Sta- 
tute* of  1635,  part  2,  tit.  4,  c.  65,  aec.  10, 15,  the  interest  or  the  mortgagee 
before  foreclosure,  ii  deemed  personal  assets  in  the  hands  of  executors  and 
administrators.  He  ii  chargeable  with  waste,  bat  what  b)  waste,  in  respect 
to  clearing  the  land  for  timber,  must  depend  on  circamstaacea.  Given*  e. 
WCalmont,  4  Wo((»,  460. 

*  New-York  Reviled  Statute*,™],  i.  756,  sec.  1.  Ibid.  763,  aec.  37. 
The  term  purchaser,  in  the  statute,  to  declared  to  embrace  every  mortgagee, 
and  hi*  assignee.     A  purchaser  for  a  valuable  consideration,  within  the 
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stance  of  the  statute  law  on  the  subject  in  every  state  of 
the  Union ;  but  in  some  of  them  the  recording  is  still 
more  severely  enforced,  and  deeds  are  declared  void,  at 
least  as  to  all  third  persons,  unless  recorded.*  If  the 
question  of  right  between  a  mortgagee,  and  a  subsequent 
mortgagee  or  purchaser  of  the  same  estate,  depended 
entirely  upon  the  existence  and  priority  of  the  registry,  it 
would  tum  upon  a  simple  matter  of  fact  of  the  easiest 
solution,  and  it  would  undoubtedly  remove  much  oppor- 
tunity for  litigation.  The  French  ordinance  of  1747,  al- 
lowed to  creditors  and  purchasers,  having  notice  of  a 

deed  containing  a  substitution  of  an  estate  prior 
•169     to  their  contract  or  •purchase  of  the  same,  to 

object  to  the  want  of  registry  of  the  deed  ac- 
cording to  the  requisition  of  the  ordinance.  The  ordi- 
nance was  framed  by  an  illustrious  magistrate,  the 
Chancellor  d'Aguesseau,  and  the  commentators  upon  it, 
laid  it  down  as  a  fixed  principle,  that  not  even  the  most 
actual  and  direct  notice  would  countervail  the  want  of 


meaning  of  the  registry  act,  is  one  who  has  advanced  a  new  consideration 
for  tbe  estate  conveyed,  or  who  has  relinquished  some  security  for  a  pre-ei- 
Isting  debt  due  him.  The  men  receiving  of  a  conveyance  in  payment  of  a 
pre-existing  debt  is  pot  sufficient  to  give  him  ■  preference  over  a  prior  un- 
registered mortgage.     Dickerson  v.  Tillinghast,  4  Paige,  215. 

*  In  Pennsylvania,  no  deed  or  mortgage  i>  good  utiles*  recorded  in  six,  and 
in  Delaware,  no  mortgage  is  good  unleaa  recorded  in  twelve  months  ;  and  in 
Massachusetts,  Rhode  Island,  Connecticut,  and  some  other  steles,  the  deed 
does  not  operate  until  recorded,  except  as  between  the  parties  and  their  bona.. 
In  Ohio,  deeda  must  be  recorded  in  six  months ;  and  an  unrecorded  deed  m 
void  against  a  subsequent  purchaser  Tor  valuable  consideration,  without  no- 
tice ol  the  deed,  whether  the  subsequent  deed  be,  or  he  not  recorded.  In 
Georgia,  mortgage*  of  real  or  personal  property  are  to  be  recorded  within 
three  months  from  their  dale,  or  they  lose  their  preference.  Prince'*  Dig. 
edit-  183G,p.  J  65.  In  Indiana,  mortgagee  must  bo  recorded,  or  deposited  for 
record,  in  ninety  days,  and  in  Kentucky,  in  sixty  days,  to  be  valid  against 
creditors.  The  Louisiana  code,  art.  3317.  3333,  requires  all  mortgages, 
whether  conventional,  legal,  or  judicial,  to  be  recorded,  and  their  effect  cea- 
se* unless  renewed  within  ten  years.  But  the  role  doe*  not  apply  to  mort- 
gage* to  which  husbands,  tutor*,  and  curators  are  subjected  by  operation) 
of  law. 
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registration  ;  bo  that  if  a  person  was  a  witness,  or  even  a 
party,  to  the  deed  of  substitution,  still  if  it  was  not  regis- 
tered, he  might  safely  purchase  the  property  substituted, 
or  lend  money  upon  a  mortgage  of  it."  The  policy  of  so 
rigorous  a  rule  was  to  establish  a  clear  and  certain 
standard  of  decision  for  the  case,  which  would  be  inca- 
pable of  vibration,  and  prevent  the  evils  of  litigation,  un- 
certainty, and  fraud.  But  Pothier  questions  the  wisdom 
of  the  rule,  inasmuch  as  actual  notice  supplies  the  want, 
and  the  object  of  the  registry.  The  principle  of  the  or- 
dinance has,  however,  been  continued,  and  applied  to 
some  special  cases,  in  the  Napoleon  code.* 

A  more  reasonable  doctrine  prevails  in  the  English 
and  American  law ;  and  it  is  a  settled  rule,  that  if  a  sub- 
sequent purchaser  or  mortgagee,  whose  deed  is  regis- 
tered, had  notice,  at  the  time  of  making  his  contract, 
of  the  prior  unregistered  deed,  he  shall  not  avail  himself 
of  the  priority  of  his  registry  to  defeat  it ;  and  the  prior 
unregistered  deed  is  the  same  to  him  as  if  it  had  been 
registered.  His  purchase  is  justly  considered,  in  cases 
where  the  conduct  of  the  Erst  mortgagee  has  been  fair, 
as  made  in  bad  faith ;  and  it  would  ill  comport 
with  the  honour  of  the  law,  and  the  wisdom  of  *the  '170 
administration  of  justice,  that  courts  should  blind 
their  eyes  to  such  fraudulent  dealing,  and  suffer  it  to 
remain  triumphant.  If  the  second  purchaser  has,  in 
fact,  notice,  the  intent  of  the  registry  is  answered ;  and 


*  Can.  dt  rOrd.  de  Louis  XV.,  tar  lei  Subtlilutioru,  par  M  Furgole, 
filled  by  Mr.  Buffer,  nolo  349,  etc.  11  to  Co.  Lilt.  lib.  3.  Pothitr,  Traiti 
ia  Subttitvtiont,  art.  4,  aec.  6. 

k  Codi  Civil,  So.  1071.  Ltdifautde  tramcriptum  nt  paurra  lire  tap- 
pUc  »  regarii  contnu  comtrt  par  la  cannainsavce  que  let  crianeitr*  on 
Ut  lien  acqacnuTi  pourraitnt  amir  rut  de  la  ditpotilton  par  tFautrtt 
raiei  que  ctllt  de  la  Iranicription.  ThtJ  regulation  ii  almoat  in  the  very 
word!  of  Hib  ordinance  respecting  French  entails,  promulgated  under  the 
eiapicea  or  Chancellor  d"Agiia»ao.  (Evvrtt  d'Agutmau,  torn.  xii.  476, 
oet«To  edit 
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to  permit  him  to  hold  against  the  first  purchaser,  would 
be  to  convert  the  statute  into  an  engine  of  fraud.  And, 
by  analogy  to  the  case  of  the  registry  acts,  it  is  settled 
in  England,  upon  great  consideration,  that  a  purchaser 
is  also  bound  by  notice  of  a  judgment,  though  it  be 
not  docketed.  The  effect  of  notice  equally  supplies 
the  want  of  the  register  in  the  one  instance,  and  of  the 
docket  in  the  other ;  though  Lord  Eldon  seems  to  doubt 
whether  the  rule  be  perfectly  reconcilable  to  principle.* 
Lord  Hardwicke,  in  the  great  case  of  Le  Neve  v.  Le 
Neve,"  in  which  the  existence  and  solidity  of  the  English 
rule  are  shown,  and  vindicated  in  a  masterly  manner, 
states  the  case  of  a  purchaser  of  land  in  a  register 
county,  employing  an  attorney  to  register  his  convey- 
ance, who  neglects  to  do  it,  and  buys  the  estate  himself, 
and  registers  hie  own  conveyance,  and  he  then  signifi- 
cantly asks,  shall  this  be  allowed  to  prevail  ?  A  court 
of  equity  must  have  its  moral  sense  "  wrapped  up  in 
triple  brass,"  to  be  able  to  withstand  such  an  appeal 
to  its  justice.  The  French  code  does  not  carry 
throughout  the  principle  which  it  has  adopted ;  for  it 
declares,  that  the  want  of  a  registry  may  be  set  up 
by  all  persons  interested  therein,  excepting,  however, 
thotc  who  are  charged  with  the  caving  of  the  regittry 
to  be  made,' 


•  TmutaLl  ».  Trappee,  3  Simon*,  286.  Darii  t>.  The  Eerf  of  Stretfamora, 
16  Vet.  419. 

■>  3  Atk.  646.     1  Vtt.  64.    Antb.  436.  S.  C. 

•  Code  Cinil,  a.  941.  Mr.  Butler  and  Mr.  Millar  discover  a  strong  par- 
tiality for  the  French  rule,  and  they  consider  the  Englith  doctrine  to  be 
another  sample  of  judicial  legislation,  inch  u  the  introduction  of  common 
recoveries  lo  bar  entails,  and  the  revival  of  usee  nndet  the  name  of  trusts ; 
and  the;  insist,  that  it  ia  now  so  inconvenient  as  to  be  generally  lamented. 
Butler'*  RentinUcevceg.vol.  i.  33.  Miller't  Inquiry  into  the  Civil  Late  of 
England,  304.  Mr.  Humphrey,  in  hia  Outlive*  of  a  Code,  334,  will  not 
allow  notice  of  any  kind  to  diaturb  the  order  and  priority  of  re  (fiat  ration,  and 
he  ia  very  hostile  to  the  equity  doctrine  of  notice.  There  ia  no  doubt  that 
the  doctrine  of  notice,  replete  aa  it  ia  with  nice  distinction*,  ia  troubleaoms. 
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•The  statute  of  New-YorkB  postpones  an  unre- 
gistered deed  or  mortgage,  only  as  against  a  subse- 
quent purchaser  or  mortgagee,  in  good  faith,  and  for  a 
valuable  consideration  ;  and  this  lets  in  the  whole  of  the 
English  equity  doctrine  of  notice.  The  statute  law  of 
many  of  the  other  states  is  not  so  latitudinary  in  terms  y 
and  deeds  not  recorded  are  declared  void  as  to  creditors 
and  subsequent  purchasers ;  and,  in  some  cases,  they 
are  declared  to  convey  no  title,  or  to  be  void  as  against 
all  other  persons  but  the  grantor  and  his  heirs.b  The 
doctrine  of  notice,  and  its  operation  in  favour  of  the 
prior  unregistered  deed  or  mortgage,  equally  applies,. 
however,  as  I  apprehend,  throughout  the  United  States  j. 
and  it  every  where  turns  on  a  question  of  fraud)  and  on 
the  evidence  requisite  to  inftjr  it."     In  pursuance  of  that 


But  the  law  would  not  be  a  science  Inminons  with  intelligence,  humanity, 
ud  justice,  if  it  did  not  abound  in  rufiuemou ta.  General  and  inflexible  rnlee, 
without  modification  or  exception*,  would  be  tyrannies!  and  cruel,  like  the 
bod  uf  Procrustes,  or  the  lam  of  Draco.  It  is  in  vain  to  think  of  governing 
■  free  and  commercial  people,  abounding  in  knowledge  and  wealth,  by  * 
code  ef  eimple  and  brief  raise.  Subtlety  will  be  exerted  to  evade  them,  and 
■■e  them  n>  instruments  to  circumsenL  The  tide  of  improvement  neces- 
sarily carries  with  it  complicated  regulation! ;  end  the  wants  and  vie es  of 
ctrflned  life,  and  (he  activity  and  reoonrce*  of  a  cultivated  intellect,  inevi- 
tably introduce  innumerable  refinements  in  the  civil  law. 

*  Revised  Statutes,  vol.  L  756,  eec.  1.     Ibid.  763,  hc.  3S. 

1  The  statute  in  New-Jereey,  declaring  conveyances  end  mortgage*  not 
recorded,  void  as  against  subsequent  judgment  creditor*,  purchasers  and 
mortgagee*,  limit*  this  effect  by  adding  not  having  notice  thereof.  Elmer's 
Dig.  66,  87.  This  was  recognizing  expressly  the  efficacy  of  notice.  Tbe 
Revised  Statutes  of  MaesaehueeUs,  c.  59,  tec.  98,  declare  that  no  convey- 
ance in  fee  or  for  life,  and  no  lease  for  more  than  eeven  yean,  shall  be  valid 
■gainst  persona  other  than  the  grantor,  hie  heire  and  devisees,  and  persons 
hatting  actual  notice  thereof,  unless  recorded.  Notice  such  u  men  usually 
act  upon  in  the  ordinary  affair*  of  life,  is  sufficient.  Curtis  n.  Mundy,  2 
JttiMi/,405. 

•  Farneworth  v.  Child*,  4  Mas*.  Rep.  637.  M'Mechan  v.  Griffing,  3  Pie*. 
149.  Howe*  o.  Wiswell,  8  Qrernleaf.  94.  Cbilea  r.  Conley ,  2  Dana's  Ken. 
fop.  23.  Rkee-Armatead,  1  Badger  d>  Dec.  Equity  Casts,  110.  BrackeU 
a.  Wail,  6  Vermont  Rep.  411.  Taylor o.  M'Donald,  3  Bibb,  430.  Newman 
St  Chapman,  3  Randolph,  93.     Guerrant  v.  Anderson,  4  iiti.208.     Jackson, 
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principle,  and  in  order  to  support,  at  the  same  time,  the 
policy  and  the  injunctions  of  the  registry  acts,  in  all 

their  vigour  and  genuine  meaning,  implied  notice 
•1 72     "may  be  equally  effectual  with  direct  and  positive 

notice ;  but  then  it  moat  not  be  that  notice  which 
is  barely  sufficient  to  put  a  party  upon  inquiry.  Suspi- 
cion of  notice  is  not  sufficient.  The  inference  of  a 
fraudulent  intent  affecting  the  conscience,  must  be 
founded  on  clear  and  strong  circumstances,  in  the  ab- 
sence of  actual  notice.  The  inference  must  be  neces- 
sary, and  unquestionable.*  Though  the  cases  use  very 
strong  language  in  favour  of  explicit,  certain  notice,  yet 
it  is  to  be  understood  as  the  true  construction  of  the  rule 
on  the  subject,  that  implied  or  presumptive  notice  may 


v.  Sharp,  9  Johni.  Rep.  164.  Jackson  e.  Burgott,  10  ibid.  457.  Roads  ». 
Symmcs,  1  Hammond,  981.  Muss  u.  Lallennan,  13  Serf.  $  Rawie,  167. 
Jaques  r.  Weeks,  7  Watts,  361.  Huilion  «.  Warner, 9  flair.  «>  Gill,  415- 
Story,  J.,  5  Mason,  159.  Planters'  Bank  ».  Allnrd,  90  Martin'i  LemU.  Rtf. 
136.  Rogers  v.  Jones,  B  N.  H.  Rep.  864.  Martin  *.  Sale,  1  BmUy't  Eq. 
Rep.  1.  Bnah  v.  Golden,  17  Conn.  Rep.  594.  603.  In  the  case  of  Right™ 
e.  Righton,  1  Cotut.  Court  Rep.  S.  C.  130,  it  waa  said  to  be  doubtful 
whether  a  purchaser  with  notice  waa  bound  by  a  deed  unrecorded ;  but 
other  cases  in  that  slate  put  this  point  out  of  doubt,  and  hold  bim  bosmd. 
Forrest  e.  Warrington,  3  Den.  354.  Tail  >.  Crawford,  1  M'  Cord,  265. 
Giveus  t>.  Branford,  3  ibid.  I5S.  In  Dixon  e.  Doe,  1  Bmedet  $  Martktll, 
Mite.  Rep.  70,  it  was  held  after  an  elaborate  discussion,  that  under  the  Mia- 
sjseippi  statute,  creditors  and  mortgagees  aa  well  aa  subsequent  purchasers 
were  affected  by  notice  of  a  prior  unregistered  deed,  and  that  it  was  not  to 
be  avoided  by  them  from  the  want  of  a  registry,  if  they  had  due  notice  of 
the  deed.  On  the  other  hand,  under  the  registering  act  in  Ohio,  notice  of  a 
prior  nu recorded  mortgage  will  not  postpone  the  second  mortgagee,  nor  eao  a 
third  person  advancing  money  to  enable  a  purchaser  to  bny,  sustain  a  claim 
of  a  vendee's  lien.    StanseU  t>.  Roberts,  13  Ofiio  Hep.  148. 

•  Lord  Hardwicke,  in  Hiue  e.  Dodd,  3  Ath.  375.  Lord  Alvanley,  in  Jol- 
land  v.  Stsinbridge,  3  Vet.  478.  Eyre  e.  Dolphin,  9  B.  $\BtaUy,  Ml. 
Jackson  v.  Elston,  13  Joans.  Hep.  452.  Dey  o.  Dunham,  9  John*.  Ch.  Rap. 
]t*2.  M'Mecbnu  o.  Griffing,  3  Pickering,  149.  Jackson  o.  Given,  8  Js*n*. 
Rep.  137. 140.  It  is  stated  by  the  A.  V.  Chancellor,  in  1  Hoffman' i  Ck- 
Hep.  373,  that  the  remark  in  the  test  as  to  the  clear  and  strong  evidence  of 
notice  todo  away  the  effect  of  a  registered  deed  is  not  accurate.  But  I  beg 
jeave  to  say  thai  the  text  is  accurate,  both  on  grounds  of  policy  and  authority. 
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be  equivalent  to  actual  notice.'  The  notice  must  also 
have  been  received,  or  chargeable,  when  the  mortgage 
was  executed;  for  if  a  right  had  vested  when  the  notice 
of  the  prior  unregistered  encumbrance  was  received, 
the  mortgagee  has  then  a  right  to  try  his  speed  in  at- 
taining a  priority  of  registry.1"  As  courts  of  law  have 
'Concurrent  jurisdiction  with  courts  of  equity,  in  cases  of 
frauds,  it  was  adjudged,  in  Jackson  v.  Burgott,'  that  the 
■question  of  notice,  and  of  preference  due  to  the  prior 
unregistered  deed,  by  reason  of  notice,  was  cognizable 
in  a  court  of  law.  But  in  Doe  v.  AUtfp*  it  was  decided, 
that  the  deed  first  registered  must  prevail  at  law,  under 
the  registry  act  of  7  Anne,  c.  20,  whether  there  be  no- 
tice or  not  notice,  and  that  the  grantee  in  the  prior  deed 
must  seek  his  relief  in  equity.  One  of  the  judges,  how- 
ever, laid  stress  on  the  fact,  that  the  registry  act  de- 
clared the  unregistered  conveyance  void  against 
every  subsequent  purchaser  for  a  *valuable  con-  *173 
sideration,  without  adding  bona  fide  purchaser ; 
and  as  the  statute  of  New-York  uses  the  words,  pur- 
chaser in  good  faith,  the  jurisdiction  of  the  courts  of  law 
■over  the  case,  would  seem  to  remain  unaffected.  It  is  a 
question  on  the  sound  interpretation  of  the  registry  acts, 
and  in  a  matter  of  fraud,  and  the  better  opinion  is  in 
favour  of  the  jurisdiction  of  the  courts  of  law. 

A  mortgage,  not  registered,  has  preference  over  a  sub- 
sequendy  docketed  judgment ;  and  the  statutory  regula- 
tions concerning  the  registry  of  mortgages,  and  the  docket- 
ing of  judgments,  do  not  reach  the  case.*     A  mortgage 


•  8  John*.  Rep.  137.  1  Hammon/Ti  Ohio  Rep.  381.  Griroatone  e.  Car- 
Ur,  3  Paige,  421.  Bat  a  lis  pendene lo  forecloses  mortgage  uol  rrgMersd, 
i*  not  aufficionl  to  affect  a  nubsequnut  purcliaeer  for  valuable  consiui-ruiiou, 
«rbo  liu  no  actual  nolice.     Newman  e.  Chapman,  9  Randolph,  93. 

•  Caching  d.  Hurd,  4  Pick.  253. 

•  10  John*.  Rtp.  457. 

•  5  B«ru».  j-  Aid.  449. 

•  M.  Valetle,  Profeator  of  the   Ci*il  Coda  to  11m  facility  of  law  of  Pats*, 

Vol.  TV.  14 
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unregietered  is  still  a  valid  conveyance,  and  binds  die  es- 
tate, except  as  against  subsequent  bona  fide  purchasers 
and  mortgagees,  whose  conveyances  are  recorded.  If, 
therefore,  the  purchaser  at  the  sale  on  execution,  under 
the  judgment,  has  his  deed  first  recorded,  he  will  then 
gain  a  preference  by  means  of  the  record  over  the 
mortgage,  and  the  question  of  right  turns  upon  the  fact 
of  priority  of  the  record  in  cases  free  from  fraud.  This 
is  also  the  case  as  to  purchasers  deriving  title  respec- 
tively under  a  fraudulent  grantor,  and  a  fraudulent 
grantee."  The  rule  in  Pennsylvania  is  duTerent,b  and 
the  docketed  judgment  is  preferred,  and  not  unreasona- 
bly ;  for  there  is  much  good  sense,  as  well  as  simplicity 
and  certainty,  in  the  proposition,  that  every  encum- 
brance, whether  it  be  a  registered  deed  or  docketed 
judgment,  should,  in  cases  free  from  fraud,  be  satisfied 
according  to  the  priority  of  the  lien  upon  the  record, 
which  is  open  for  public  inspection.  In  one  instance,  a 
mortgage  will  have  preference  over  a  prior  docketed 
judgment,  and  that  is  the  case  of  a  sale  and  conveyance 
of  land,  and  a  mortgage  taken  at  the  same  time,  in  re- 
turn, to  secure  the  payment  of  the  purchase  money. 


difcnned  elaborately  the  question  whether  s  subsequent  judgment  againut 
the  debtor  will  injuriously  affect  n  prior  mortgage,  and  he  concludes  very 
clearly,  that  it  will  not,  either  by  the  Roman  or  the  French  law,  Tor  tbe 
judgment  ia  r»  infer  alios  acta.  See  a  tranalation  of  that  discussion  mken 
from  the  Keen*  dt  Droit  Franfoit  it  FAranger,  of  Jan.  T,  1644,  in  the 
Amtrican  Lata  Magnxine,  Tor  July  1644. 

•  J  ickaon  v.  Dubois,  4  John*.  Rep.  216.  Jackaon  ».  Terry,  13  ibid.  471. 
Jackson  v.  Town,  4  Catr-tn,  605.  Ash  n.  Ash,  1  Hay,  304.  Aah  v.  Living- 
ston, a  ibid.  80.  Penman  c.  Hart,  (hid.  351.  Hamilton  v.  Levy,  1  M'fWj 
Ch.  Rep.  114.  The  rale  remains  the  same  since  the  New-York  Revived 
Statu  tea.  Schmidt  v.  Hoyt,  1  Edie.  Ch.  Rip.  653.  Ledyard  e>.  Butler,  9 
Paige  Rep.  133. 

a  Sample  ■>.  Burd,  7  Serg.  $  Route,  386.  Friedley  s.  Hamilton,  17  ibid. 
70.  Jacques  ».  Weeks,  7  Wall*,  301.  So  in  North  Carolina,  a  judgment 
creditor  is  preferred  to  a  prior  unregistered  mortgage,  and  n  not  effected  by 
notice  of  it-  Davidson  e.  Cowan,  1  Bad.  d>  Det.  Eq.  Cote*,  470.  Same 
law  in  Ohio,  Baok  of  Cleveland  o.  Sturges,  3  McLean,  341. 
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The  deed  and  the  mortgage  are  considered  as 
parts  of  tbe  same  contract,  and  constituting  'one  *174 
act;  and  justice  and  policy  equally  require  that 
DO  prior  judgment  against  the  mortgagor  should  inter- 
yeiic,  and  attach  upon  the  land,  during  the  transitory 
seisin,  to  the  prejudice  of  the  mortgage.  This  sound 
doctrine  is,  for  greater  certainty,  made  a  statute  pro- 
vision in  New-York.' 

There  has  been  much  discussion  on  the  question 
whether  the  registry  be  of  itself,  in  equity,  constructive 
notice  to  subsequent  purchasers  and  mortgagees.  The 
weight  of  authority  in  the  English  books,  and  Mr.  Coote 
sayB  the  weight  of  principle  also,  is  against  notice 
founded  on  the  mere  registration  of  a  deed ;  and  Lord 
Redesdale  thought,  that  if  the  record  was  held  to  be 
notice,  it  would  be  very  inconvenient,  for  the  principle 
would  have  to  be  carried  to  the  extent  of  holding  it 
notice  of  the  entire  contents  of  the  deed,  and  lo  be 
notice  whether  the  deed  was  duly  or  authorizedly  re- 
corded or  not.b  But  Lord  Camden  was  evidently  of 
a  different  opinion,  though  he  held  himself  bound  by 
precedents  to  consider  the  registry  not  notice.'  In  this 
country  the  registry  of  the  deed  is  held  to  be  con- 
structive notice  of  it  to  subsequent  purchasers  and 
mortgages  f  but  we  do  not  carry  the  rule  to  the  extent 


•  Nem-York  Rtvittd  Statute),  vol.  L 749,  tec.  5. 

•  Lalaoeh  r.  Diuenberry,  1  Sch.  $  Lef.  157.  Binhncll  ».  Buohiicll,  ibid. 
90.     Sw  also,  the  opinion  of  Serge  ant  Hill,  in  4  Mad.  Ch.  Rep.  286,  note. 

•  Moracock  b.  Dickins,  Amb.  678. 

•  Johnson  n.  Slagg,  2  John:  Rep.  510.  Frost  v.  Beckman,  1  John*.  Ch. 
Rep.  29a  18  Johni.  Rep.  544,  8.  C.  Peter*  c  Goodrich,  3  Conn.  Rip. 
146  Hughes  c.  Edward*,  9  Wheat.  Rep.  469.  Thayer  9.  Cramer,  1 
WCoro"*  Ck.  Rtp.  395.  Even*  *.  Jouei,  1  Yeatet'  Rep.  174.  Shaw  v. 
Poor,  6  Pitt.  86.  Lajulle  r.  Burnett,  1  BWI/mft  Ind.  Rtp.  150.  Plume 
>.  Bono,  1  Qreen'e  N.  J.  Rep.  63.  N.  Y.  Reviled  Statutes,™},  i.  761,  sec 
33.  Bat  the  recording  of  the  uajgoinent  of  a  mortgage,  ii  Dot  of  itself  no- 
tice of  each  assignment  (o  the  mortgagor,  hi»  heirs,  or  persona]  represen- 
tatives, so  at  to  invalidate  payment!  to  the  mortgages.     Ibid.  763,  sec.  41. 
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apprehended  by  Lord  Redesdale ;  and  a  deed  unduly 
registered,  either  from  want  of  a  valid  acknowledg- 
ment or  otherwise,  is  not  notice  according  to  the  pre- 
-vailing  opinion  in  this  country." 

•175     *(i.)  Future  advance*. 

The  ancient  rule  was,  that  if  the  mortgagor  con- 
tracted further  debts  with  the  mortgagee,  he  could  not  re- 
deem without  paying  those  debts. also."  The  principle 
was  to  prevent  circuity  of  action ;  but  it  was  not  founded 
upon  contract,  and  Lord  Thurlow  said,  it  had  no  foun- 
dation in  natural  justice ;  though  I  think  the  rule  evi- 
dently had  a  foundation  in  the  civil  law."     The  rule  is 


And  in  Napier  v.  Flam,  6  Yerger't  Tenn.  Rep.  108,  it  was  held,  that  if  the 

vendor  did  not  disclose  the  fact,  that  a  previous  encumbrance  existed  upon 
theprnperly.it  was  a,  fraud  that  equity  would  relieve  against,  although  tho 
previous  encumbrance  waa  registered.  In  the  case  or  Tslmogo  c.  Wilgera, 
before  the  Asa.  V.  Co.,  in  New -York,  it  wu  adjudged  that  a  mortgagee  who 
relegate  a  portion  or  the  mortgaged  premises,  ia  not  bound  prior  to  such  re- 
lease, to  search  the  record*  aa  to  conveyances  by  the  mortgagor  subsequent 
to  his  own  mortgage.  The  record  ia  not  constructive  notice  and  binding  the 
mortgagee  io  that  case,  and  the  mortgagee  ia  not  bound  to  allow  upon  tbe 
mortgage  the  value  of  the  lot  released.  New-  York  Legal  Obttrvtr,  sol. 
i.43. 

•  Heater  v.  Fortnrr,  3  Bintny't  Rep.  40.  Hodgson  <-'.  Butts,  3  Crone*, 
140.  Frost  a.  Beebman,  1  Joans.  Ch.  Rep.  300.  Sutherland,  J-,  James  ». 
Morey,  2  Cowen,  346.  296.  Kerns  t.  Swope,  2  Walls'  Ptnn.  Rep.  75. 
Lessee  or  Sim  Its  o.  Moore,  1  Mr  Lean's  Rtp  520.  It  would  not  be  notice  to 
affect  h  purchaser.  But  sea  Morrison  b.  Trudenu,  13  Hot-tin's  Louis.  Rrp. 
364,  where  suoh  a  deed  is  said  to  operate  a*  notice  to  third  perrons.  By  tba 
MutaehxietU  Rmistd  Statute)  of  I83S,  part  3,  tit.  1,  c.  69,  sea.  31,  tba 
recording  the  deed  or  writing  creating  or  declaring  a  trust,  ia  made  equiva- 
lent Io  actual  notice  of  the  earns  to  purchasers  and  creditors. 

»  Shutlleworth  >.  Lay  cock,  1  Vera.  345.  Baxter  o.  Manning,  ibid.  244. 
Anon.,  3  SM.  84.     femii'i  Mixitn,  of  Eeuitt,  1. 

•  This  was  clearly  and  learnedly  shown  by  Mr.  Justice  Jackson,  in  15 
M'lH.  Rep.  40T.  See  aim  Ston/'e  Com.  on  Equity  Jurisprudence,  vol.  ii. 
27C,  and  Initilulfef  the  Civil  Lout  of  Spain,  by  An.  4-  Manuel,  b.  2,  tit.  11, 
ch.  3,  sec.  9,  n.  71.  In  Leo  o.  Stone,  5  Gill  d>  John*.  1 ,  it  was  held,  that  M 
mortgagor  seeking  to  redeem,  must  pay  not  only  tbe  mortgage  debt,  but  all 
other  debts  due  from  him  to  the  mortgagee  ;  but  if  the  mortgagee  serks  a 
foreclosure,  tbe  mortgagor  oau  redeem  on  paying  the  mortgag*  debt  only. 
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now  limited  to  the  right  to  tack  the  subsequent  debt  to- 
me mortgage,  as  against  the  heir  of  the  mortgagor,  and 
a  beneficial  devisee;  but  it  cannot  be  permitted  as 
against  creditors,  or  against  the  mortgagor's  assignee 
for  valuable  consideration,  or  devisee  for  the  payment 
of  debts.'  So,  a  mortgage  or  judgment  maybe  taken, 
and  held  as  a  security  for  future  advances  and  respon- 
sibilities to  the  extent  of  it,  when  this  is  a  constituent 
part  of  the  original  agreement ;  and  the  future  advances 
will  be  covered  by  the  lien,  in  preference  to  the  claim 
under  a  junior  intervening  encumbrance,  with  notice  of 
the  agreement"  The  principle  is,  that  subsequent  ad- 
vances cannot  be  tacked  to  a  prior  mortgage,  to  the 
prejudice  of  a  bona  fide  junior  encumbrancer ;  but  a 
mortgage  is  always  good,  to  secure  future  loans,  when 
there  is  no  intervening  equity.'  It  is  necessary 
•that  the  agreement,  as  contained  in  the  record  #176 
of  the  lien,  should,  however,  give  all  the  requi- 


80  ha  can  if  a  subsequent  mortgagee,  or  a  judgment  creditor,  film  a  trill  to 

•  Tnrnghton  v.  Troughton,  1  7m.  66.  Anon.,  2  ibid.  663.  Heama  a. 
Bancs,  3  Alt.  630.  Powia  o.  Corbal,  ibid.  556.  Lowthisn  o.  Hani,  3  Bro. 
162.  Hamerton  v.  Rogers,  1  Va.  jun.,  513.  Lord  Atvanley,  in  Jones  c. 
Smith,  3  ibid.  376. 

>  Marshall  Ch.  J.,  in  Shirraa  e.  Caig,  7  Crunch,  34  It  wai  adjudged  by 
the  Vice -Chancel lor,  after  a  foil  consideration  of  the  caaea,  that  a  mortgage 
to  aeeora  future  advances  waa  valid,  without  showing  on  its  face  the  object 
of  it.  It  a)  sufficient  if  the  extent  of  the  lien  be  clearly  denned.  The  policy 
of  the  registry  lawa  does  Dot  affect  the  question  of  the  validity  or  it  in  this 
respect.  But  a  subsequent  mortgage  on  the  same  premises  for  an  existing 
dabt,  take*  precedence  of  all  advances  made  after  such  second  mortgage  is 
executed     Craig  e.  Tappin,  2  Sandford  Ch.  R.  78. 

•  Gardner  11.  Graham,  7  Fin.  Abr.  52,  E.  pi.  3.  Lyle  0.  Dueomb,  5  Bin- 
«ey'.  Rep.  565.  Hughes  o.Worley,  1  Bibb,  200.  Livingston  v.  M'lulay, 
iGJsJUa.  Hep.  165.  Hen.iricks  e.  Robinson,  2  John*.  Ch.  Rep.  309.  Brinek- 
erhotr  D-  Marvin,  5  ibid.  326.  Jamas  a.  Johnson,  6 ibid.  420.  Sliirnu  a. 
Caig,  1  Cranch'a  Rep.  34.  Story,  J,  in  Conrad  c.  Atlantic  Insurance  Com- 
pany,  1  Peter*  V.  S.  Rep.  448.  Hubbard  e.  Savage,  8  Conn.  Rep.  215. 
Averilt  «.  Guthrie,  8  Dana,  83.  Leeds  v.  Cameron,  3  Sumner's  Rep.  493. 
Brown  v.  Frost,  1  Haf.  Ch.  Rtp.  41.  Walling  v.  Aiken,  1  McMaUan't  8. 
C.Rtp.1. 
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site  information  as  to  the  extent  and  certainty  of  the  coo- 
tract,  so  that  a  junior  creditor  may,  by  inspection  of  the 
record,  and  by  common  prudence  and  ordinary  dili- 
gence, ascertain  the  extent  of  the  encumbrance.  This 
is  requisite  to  secure  good  faith,  and  prevent  error  and 
imposition  in  dealing.*  It  is  the  settled  rule  in  England, 
and  in  this  country,  that  a  regularly  executed  mortgage 
cannot  be  enlarged,  by  tacking  subsequent  advances  to 
it  in  consequence  of  any  agreement  by  parol  f  and  an 
agreement  to  that  effect  in  writing  could  not,  as  I  appre- 
hend, affect  a  subsequent  encumbrancer,  unless  he  had 
dealt  with  the  mortgagor  with  fult  knowledge  of  the 
agreement,11 

(6.)  Doctrine  of  taking. 

It  is  the  established  doctrine  in  the  English  law,  thai 
if  there  be  three  mortgages  in  succession,  and  all  duly 
registered,  or  a  mortgage,  and  then  a  judgment,  and 
then  a  second  mortgage  upon  the  estate,  the  junior 
mortgagee  may  purchase  in  the  first  mortgage,  and  tack 


•  Peltibone  v.  Grinwold,  4  Conn.  Rtp.  158.  Sloughlon  n.  Pasco,  S  Md. 
443.  St.  Andrew'!  Church  s.  Tompkim,  7  John*.  Ch.  Rep.  14.  Garber  o. 
Henry,  6  Wolff,  57.  But  if  a  mortgage  or  judgment  be  taken  as  a  100111117 
for  future  advance*  and  subsequent  judgment  01  mortgage  duly  registered 
intervenes,  it  ia  suggested  that  further  advance!  after  tkat  period,  would  not 
be  covered.  Brinckerhoff  o.  Marvin,  5  Join*.  Ch.  Rep.  326.  Terhoven  ». 
Kerne,  HBarr,  96. 

•  Ex  parte  Hooper,  19  Fe*  477.  Walker  a.  Snediker,  I  Huffman'*  Ch.. 
Rep  14G. 

•  In  New-Hampshire  by  statute  of  3d  July,  1829,  mortgagee  to  aecnra 
future  liabilities  are  invalid.  So  by  the  Revised  Statute*  of  Massachusetts, 
ch.  74,  sec.  5,  a  delivery  of  subsequently  acquired  personal  property  by  the 
mortgagor  to  the  mortgagee  doea  not  render  the  mortgage,  a>  to  each  subse- 
quent property,  valid  as  against  subsequently  attaching  creditors,  unless  de- 
livered with  the  intention  to  ratify  the  mortgage,  and  unless  the  mortgagee 
retained  open  possession  of  the  same,  until  the  tine  of  such  attachment.  In 
Jon e 3  c.  Richardson  in  the  Supreme  Court  of  Maseach  ueetta,  in  October,  1846, 
it  would  appear  that  the  delivery  and  possession  of  subsequently  acquired 
goods,  except  under  the  special  provision  in  the  statute,  would  not  be  valid 
under  the  mortgage  aa  against  attaching  creditors 
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it  to  bis  mortgage,  and  by  mat  contrivance  "  squeeze 
-  out"  the  middle  mortgage,  and  gain  preference  over  it. 
The  same  rule  would  apply  if  the  first,  as  well  as  the 
second  encumbrance,  was  a  judgment;  but  the  encum- 
brancer who  tacks  must  always  be  a  mortgagee,  for  he 
stands  in  the  light  of  a  bona  fide  purchaser,  parting  with 
his  money  upon  the  security  of  the  mortgage.  This 
doctrine,  harsh  and  unreasonable  as  it  strikes  us,  was 
not  authorized  in  the  Roman  law  to  the  extent  to  which 
it  is  carried  in  the  English  law.  The  general  maxim  in 
that  system,  on  the  subject  of  pledges  and  hypotheca- 
tions, was,  qui  prior  eet  tempore  potiore  est  jure  ,•*  and  it 
yielded  only  in  a  qualified  degree  to  this  doctrine  of 
substitution,  when  the  subsequent  encumbrancer 
took  the  place  of  a  'prior  one  by  purchasing  in  "177 
the  first  mortgage,  and  tacking  to  his  own.b  The 
substitution  in  the  Roman  law  was  not  carried  so  far  as 
to  disturb  the  vested  rights  of  intermediate  encumbran- 
cers, and  only  went  to  the  extent  of  the  first  mortgage 
so  purchased."  In  the  English  law,  the  rule  is  under 
some  reasonable  qualification.  The  last  mortgagee 
cannot  tack,  if,  when  he  took  his  mortgage,  he  had  no- 
tice in  fact  (for  the  registry  or  docket  of  the  second  en- 
cumbrance is  not  constructive  notice,  as  we  have  already 
seen)  of  the  intervening  encumbrance.  But  if  he  ac- 
quired that  knowledge  subsequent  to  the  time  of  taking 
his  mortgage,  he  may  then  purchase  and  tack,  though 
he  had  notice  at  the  time  of  his  purchase,  and  though 


•  Dig.  SO.  4.  ia.  3. 

►  Heineeeii,  F.lem.  Jut.  Civ.  tecund.  erd.  Pond,  part  4,  lib.  30,  tit,  3,  eee. 
35.     Opera,  torn.  t.  part  2,  p.  350.     Dig.  20.  i.  3. 5.     Pnlhicr  ad  Pand.  Ibid- 

•  Dig.  SO.  4. 16.  Story**  Camm.  on  Eq.  Jariipradiiact,  vol.  ii.  376,  note. 
Vide  tupra,  p.  136,  note.  So,  by  tbe  Spanish  law,  the  third  mortgagee  by 
purchasing  in  the  firat  mprlgege  acquire*  do  other  right  than  what  atrictly 
belonged  to  the  mortgage,  and  the  in termediate  mortgagee*,  ire  not  prejudiced 
by  any  act  to  which  they  were  not  parties,  or  did  not  COnaent-  iwfftSlW  ■/ 
tk*  Cml  Lam  vf  Spain,  by  4**.  *>  Sbtraei,  h.  2,  lit  11,  cb.  3.  eec.  2,n.7I, 

.  and  thin  they  eonrider  to  ba  the  extent  to  which  the  civil  law  went 
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there  was  even  a  bill  then  pending  by  the  second  mort- 
gagee to  redeem.  The  courts  say,  that  up  to  the  time 
of  the  decree  settling  priorities,  the  party  may  tack  or 
struggle  for  the  tabula  in  navfragio.*  The  English  doc- 
trine of  tacking  was  first  solemnly  established  in  Marsh 
v.  Lee,*  under  the  assistance  of  Sir  Matthew  Hale,  who 
compared  the  operation  to  a  plank  in  a  shipwreck  gained 
by  the  last  mortgagee  ;  and  the  subject  was  afterwards- 
very  fully  and  accurately  expounded  by  the  Master  of" 
the  Rolls,  in  Brace  v.  Duchess  oj  Marlborough.*  It  was- 
admitted,  in  this  last  case,  that  the  rule  carried  with  it 
a  great  appearance  of  hardship,  inasmuch  as  it  defeated 
an  innocent  second  encumbrancer  of  his  security.  The 
assumed  equity  of  the  principle  is,  that  the  last  mort- 
gagee, when  he  lent  his  money,  had  no  notice  of  the 
second  encumbrance;  and,  the  equities  between  the 
second  and  third  encumbrancers  being  equal,  the  latter, 
in  addition  thereto,  has  the  prior  legal  estate  or  title, 
and  he  shall  be  preferred.  In  the  language  of  one  of 
the  cases,  he  hath  "both  law  and  equity  for  him." 
The    legal   tide   and    equal    equity  prevail  over  the 

equity." 
•178         "The  Irish  registry  act,  of  6  Anne,  has  been 

considered  as  taking  away  the  doctrine  of  tack- 
ing, for  it  makes  registered  deeds  effectual  according  to 
the  priority  of  registry.  The  priority  of  registry  is  made 
the  criterion  of  title  to  all  intents  and  purposes  whatso- 
ever ;  and  this  Lord  Redesdale  considered  to  be  the 
evident  intention  of  the  statute,  but  that  it  did  not  ex- 
clude any  thing  which  affects  the  conscience  of  the 
party  who  claims  under  the  registered  deed,  nor  give  a 


•  Lord  Eldon,  11  Vet.  619. 
»2V«»I.337. 

•  Sf.  Wmi.  491. 

1  The  law  Mlabliihed  by  thran  dooiriona  has  been  regularly  tntumniltmf 
down  in  Westminster  Hull  to  tbii  da;.  Balohiflr  •-  Butler,  1  Eden,  533- 
Frera  1.  Moan,  8  Price,  475. 
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priority  of  right  to  commit  a  fraud.'  This  leaves  the 
doctrine  of  notice  of  a  prior  unregistered  deed  in  full 
force  ;  and  tbis  is  the  true  and  sound  distinction  which 
prevails  in  the  United  States,  and  I  presume  that  the 
English  law  of  tacking  is  with  us  very  generally  explo- 
ded.b  Liens  are  to  be  paid  according  to  the  order  of 
tune  in  which  they  respectively  attached.  This  is  the 
policy  and  meaning  of  our  registry  acts,  and,  conse- 
quently, all  encumbrancers  are  to  be  made  parties  to  a 
bill  to  foreclose,  that  their  claims  may  be  chargeable  in 
doe  order.'  There  is  no  natural  equity  in  tacking,  and 
when  it  supersedes  a  prior  encumbrance,  it  works 
manifest  injustice.  By  acquiring  a  still  more  antece- 
dent encumbrance,  the  junior  party  acquires,  by  sub- 
stitution, the  rights  of  the  first  encumbrancer  over  the 
purchased  security,  and  he  justly  acquires  nothing  more. 
The  doctrine  of  tacking  is  founded  on  the  assumption  of 
a  principle  which  is  not  true  in  point  of  fact ; 
for,  as  between  *A.,  whose  deed  is  honestly  ac-  "179 
quired,  and  recorded  to-day,  and  B.,  whose  deed 
ts  with  equal  honesty  acquired,  and  recorded  to-morrow, 
the  equities  upon  the  estate  are  not  equal.  He  who  has 
been  fairly  prior  in  point  of  time,  has  the  better  equity, 
for  he  is  prior  in  point  of  right." 


■Sch.$  Lef.  157.431).  InM'Neil*.  Cfthill.  2  Bligh,  328,  on  appeal  to 
l)-e  Home  of  Lords,  in  an  Irish  cut,  it  wu  declared,  that  if  tha  deed  pos- 
terior in  data  and  elocution  bo  tint  registered,  even  with  notice  of  (he  other 
lead,  it  haa  priority  both  in  law  and  equity  ;  but  this  doea  pot  apply  to  tha 
eoae  of  a  fraudolent  priority  of  registry. 

v  Grant  e.  U.  S.  Bank,  1  Olives'  Cast)  in  Error,  113,  Feb.  1804.  Tiiia 
waa  the  earliest  caae  that  I  am  aware  of  in  thio  country,  destroying  the  sys- 
tem of  tacking.  In  that  caio,  1  had  the  satisfaction  of  hearing  that  pro- 
found civilian,  aa  well  aa  illustrioua  statesman,  General  Hamilton,  make  a 
Bwsterly  attack  apon  the  doctrine,  which  be  insisted  was  founded  en  a  sys- 
tem of  artificial  reasoning,  and  encouraged  fraud.  See,  also,  11  Serg.  <J- 
Ba»tc,m    3  Fie  L  50.    6  Man/.  560. 

*  Haines  v.  Beach,  3  Johns.  Ch.  Rip.  459. 

*  la  caae  of  conflicting  equities,  precedency  of  time  gives  the  advantage 
BrfffaL    1  KM,  533.  1  Blaekftrfi  lad.  Sep.  91.  with  respect  to  priori- 
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With  the  abolition  of  the  English  system  of  tacking, 
■we  are  relieved  from  a  multitude  of  refined  distinctions, 
which  have  given  intricacy  to  this  peculiar  branch  of 
equity  jurisprudence.  The  doctrine  of  notice  is  also  of 
very  extensive  application  throughout  the  law  of  mort- 
gage, and  it  is  very  greatly  surcharged  with  cases 
abounding  in  refinements.  It  is,  indeed,  difficult  to 
define,  with  precision,  the  rules  which  regulate  implied 
•or  constructive  notice,  for  they  depend  upon  the  infi- 
nitely varied  circumstances  of  each  case.  The  general 
doctrine  is,  that  whatever  puts  a  party  upon  an  inquiry, 
amounts,  in  judgment  of  law,  to  nonce,  provided  the  ia- 
■quiry  becomes  a  duty,  as  in  the  case  of  purchasers  and 
creditors,  and  would  lead  to  the  knowledge  of  the  re- 


lies in  (ho  cue  of  contribution  and  lien*,  it  may  be  here  observed  taut  m 
judgment  creditor  ia  not  entitled  to  go  against  the  land  of  a  snbeequent  pur- 
chaser, so  long  as  there  if  land  of  the  debtor  remaining  unsold,  and  he  a* 
•ntiUed  to  resort  to  the  I  and  of  the  purchaser,  to  the  extent  only  of  that  part 
of  his  debt  which  remains  unsatisfied  alter  the  debtor's  estate  ha*  been  ex- 
hausted. So,  If  a  debtor  sella  part  of  hie  land  charged  with  ■  judgment, 
and  diet  seized  of  the  reaidae,  hie  heirs  are  bound  to  satisfy  the  judgment,  so 
far  a*  tho  assets  go,  and  the;  are  not  entitled  to  any  contribution  from  the 
purchaser,  for  "  the  heir  aits  in  the  seat  of  hie  ancestor,"  and  the  assets  that 
descend  to  him  are  first  to  be  charged.  Bnt  if  there  be  several  co-heirs,  and 
the  judgment  creditor  collects  the  debt  from  a  part  of  the  inheritance  allot- 
ed  to  one  of  them,  such  heir  is  entitled  to  contribution  from  hie  co-heirs.  Ob 
the  other  hand,  where  there  ia  no  equality  there  ia  no  contribution,  as  if  at 
person  sailed  of  three  acres  of  land,  charged  with  a  judgment,  sells  one  acre 
to  A.,  the  two  remaining  acres  an  first  chargeable  in  equity  with  the  pay- 
ment of  the  debt ;  and  if  he  should  sell  another  acre  to  B.,  the  remaining 
acre  in  his  hands,  or  in  those  of  hi*  heir,  is  chargeable  in  the  first  instance 
with  the  judgment  debt  as  against  B.,  as  well  aa  against  A.,  and  if  that 
prove  insufficient,  thee  the  acre  sold  to  B.  ought  to  supply  the  deficiency  in 
preference  to  the  acre  sold  to  A.,  for  when  B.  purchased,  he  took  the  land 
chargeable  with  the  debt  in  the  hands  or  A.,  in  preference  to  the  land  al- 
ready sold  to  A.  Between  purchaser!  in  succession  at  different  times,  of  dif- 
ferent parts  of  the  estate  of  the  judgment  debtor,  there  w  no  contribution  fur 
there  ie  no  equality  of  right  between  them.  Sir  William  Herbert's  case,  J 
Co.  II, b.  Clowes*.  Dickenson,  5  Joint.  Ch.  Rep.  935.  Conrad  e.  Hani- 
eon,  3  Leigh' i  Sep.  533.  See  also  6  Ohio  Rep.  397.  E  Paige  Rep.  35.  535. 
10  Serg.  d-  Howie,  455,  a  P.  Shannon  v.  Marselis,  Smion's  N.  J.  CJL 
Xep.  413.  431 ,  and  Cowden'a  Estate,  1  florr't  Pant.  Rep  974—377,  S.  P. 
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quisite  fact,  by  the  exercise  of  ordinary  diligence  and 
understanding.*  So,  notice  of  a  deed  is  notice  of  its 
contents,  and  notice  to  an  agent  is  notice  to  his  principal. 
A  purchaser  with  notice,  from  a  purchaser  without  no- 
tice, even  in  the  case  of  an  endorsement  of  a  note,  can 
protect  himself  under  the  first  purchaser,  who  was  duly 
authorized  to  sell ;  and  a  purchaser  without  notice,  from 
a  purchaser  with  notice,  is  equally  protected,  for  he 
stands  perfectly  innocent.'* 

There  is,  also,  this  further  rule  on  the  subject,  that 
the  purchaser  of  an  estate  in  the  possession  of  tenants,  is 
chargeable  with  notice  of  the  extent  of  their  interests  as 
tenants ;  for,  having  knowledge  of  the  tenancy,  he  is 
bound  to  inform  himself  of  the  conditions  of  the  lease. 
The  general  rule  is  that  possession  of  land  is  notice  to  a 
purchaser  of  the  possessor's  title.'     The  effect  of  notice, 


•  A  porahMer  of  lands  tram  an  incorporated  company  is  chargeable  with 
notice  of  aU  the  restrictions  upon  its  power  to  hold  and  convey  lands  contain- 
ed in  its  charter.     Marritt  b.  Lambert,  1  Huffman.' i  Ck.  Rip.  166. 

>■  Hawaii  c.  Whitcc.ro,  19  Main,  Rip.  102.  Smith  c  Hiacock,  14  Id. 
449.  Griffith  v.  Griffith,  9  Paige  Rep.  315.  Bracken  v.  Miller,  4  Watttf 
Merg.  103.  Sweat  a.  Soutbcole,  2  Bra.  66.  Bump  a*  o.  Platnei,  1  Joan*. 
Ck  Rip.  319.  Godfrey  a.  Diabrow,  1  Walker1 1  Mich.  Ck.  Rip.  360.  To 
constitute  n  purchaser  without  notice,  it  is  not  aofficient  thai  the  contract 
ahoolil  be  made  without  notice,  but  that  the  purchase  money  should  be  paid 
before  notice.  And  though  a  purchaser  ma;  be  held  aa  a  trustee  for  the 
cettai  que  tiutl,  yet  if  he  believed  the  title  lo  be  good,  he  ia  entitled  to  the 
encumbrances  from  which  he  relieved  the  land,  aud  to  the  permanent  im- 
provements which  he  haa  made,  and  to  his  advances  for  the  support  of  the 
wife  and  children,  and  which  are  to  be  set  off  against  the  profits  for  which 
he  ia  chargeable,  and  the  encumbrances  and  improvements  are  a  charge  oa 
the  land,  unless  absorbed  by  (be  residue  of  the  profits.  Wormloy  o.  Worm- 
ley,  1  Bnickeabroagk,  330.  3.  C.  8  Whealoa,  431.  The  doctrine  of  con- 
structive notice  was  fully  examined  in  the  case  of  Griffith  v.  Griffith.  1  Hoff- 
•asut's  Ck.  Sip.  153,  and  in  the  esse  of  Brush  a.  Ware,  15  Peters'  U.  S.  Rip. 
93  ;  and  it  is  of  two  kinds,  that  which  arises  from  testimony,  and  that  which 
results  from  a  record. 

•  Darnels  v.  Davison,  16  Vitey,  349.  Chealerman  r.  Gardner,  5  Join- 
«s*'<  Ck.  39.  Dyer  v.  Martin,  4  Scammon  Rip.  147.  But  the  constructive 
notice,  arising  from  tenancy,  doea  not  extend  beyond  the  tenant's  title,  or 
apply  lo  the  title  of  the  lessor  under  whom  the  tenant  holds.    Lord  Eldon,  ia 
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on  the  equity  and  validity  of  claims,  is  very  strong.  A 
purchaser  of  an  equitable  interest,  standing  out  in  a 
trustee,  and  who  neglects  to  inform  the  trustee  of  it, 
will  be  postponed  to  a  subsequent  purchaser  of  the  same 

interest,  who  makes  inquiries  of  the  trustee,  and 
■180     has  no  ^knowledge  of  the  prior  assignment,  and 

gives  due  notice  of  his  purchase.  So,  a  purchaser 
of  real  estate  cannot  hold  against  a  prior  equitable  title,  if 
he  have  notice  of  the  equity  before  the  payment  of  the 
purchase  money,  or  the  execution  of  the  deed-* 


Attorney  General  n.  Backhouse,  IT  Vesey,  293.  Sag-den  on  Vendors  ami 
Purduuere,  ch.  IT,  p.  T45,  716,  7th  edit.  Our  registry  acts  are  designed  to 
protect  purchasers  against  latent  equities  ;  the  doctrine  in  the  English  law 
of  constructive  notice  of  the  title  of  the  leasee,  or  party  in  the  pmeeenoii,. 
i*  not  favoured  in  the  American  courts,  Seott  o.  Gallagher,  14  Serg.  df 
Raxle,  333.  M' Median  v.  Griffing.3  Pick.  149.  Hewea  e.  Wiewell,  8 
Greealeaf,  94.  Flagg  e.  Mann,  2  Sumner,  556,  557.  Where  the  possessor  of 
land  hue  canted  a  registry  of  a  particular  title,  the  purchaser  need  not  look 
beyond  it.  But  apart  from  any  registry,  possession  ought  to  be  sufficient  to  put 
purchaser  on  inquiry,  and  Ch.  J.  Gibson,  in  Woods  «.  Fennere,  7  WatU, 
383,  with  bis  usually  strong  and  stringent  logic,  justifies  the  doctrine  of  im- 

>  Dearie  o.  Hall,  3  Rtttieil,  1.  Jewett  ».  Palmer,  T  John*.  Ch.  Rep.  65. 
Frost  •,  Beekman,  1  ibid.  28B.  Gallion  v.  M'Caslin,  1  Blackford1!  Ind.  Rep. 
91.  Gouvemeure.  Lynch,  3  Paige,  300.  Grimestone  u.  Carter,  3  ibid.  421. 
Boone  u  Chiles,  10  Peters'  U.  S.  Rep.  177.  Mem  n.  Maltby,  2  Swantt. 
Rep.  281.  Allen  v.  Anthony,  1  MerivaU,  383.  Merritt  o.  Lambert,  1  Hoff- 
man's Ch.  Rep.  166.  With  rasped  to  the  liability  of  purchasers,  for  Iho 
right  application  of  the  purchase  money,  it  was  declared  as  a  general  rule, 
by  the  Supreme  Court  of  the  United  States,  in  Poller  e.  Gardner,  12  Whca- 
ton,  498,  that  the  person  who  pays  the  purchase  money  to  the  person  author- 
ised to  sell,  won  not  bound  to  look  to  its  application,  whether  the  lands  sold 
be  charged  in  the  handa  of  an  heir  or  devisee  with  the  payment  of  debts, 
or  the  lands  bs  devised  tn  a  trustee  for  the  payment  or  debts,  uulcss 
the  money  be  misapplied  with  his  co-operation.  The  principle  of  thin 
decision  appears  to  be  most  consistent  with  the  common  sense  and  practice 
of  mankind,  and  to  be  reasonable  and  just,  and  a  contrary  doctrine  would 
lead  to  abuse  and  imputation  upon  purchasers.  The  law  concerning  notice, 
express  and  implied,  is  very  amply  discussed  by  Mr.  Coventry,  in  his  notesi  to 
Powell  on  Mortgagee,  vol.  ii.  c.  14,  561 — 662  ;  and  the  American  editor,  Mr. 
Rand,  has  with  a  thorough  accuracy,  collected  all  the  cases  and  decisional  in 
this  country  appertaining  to  the  subject.  The  immense  body  of  English  turn- 
ing with  which  Mr.  Coventry  hat  enriched  every  part  of  the  origins!  work  of" 
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IV.  Of  foreclosure. 

(1.)   Of  strict  foreclosure. 

Tbe  equity  of  redemption  which  exists  in  the  mort- 
gagor, after  default  in  payment,  may  be  barred  or 
foreclosed,  if  the  •mortgagor  continues  in  default  *181 
after  due  notice  to  redeem.  The  ancient  practice 
was,  by  bill  in  chancery,  to  procure  a  decree  for  a  strict 
foreclosure  of  the  right  to  redeem,  by  which  means  the 
lands  became  the  absolute  property  of  the  mortgagee. 
This  is  the  English  practice  to  this  day,  though  some- 
times the  mortgagee  will  pray  for,  and  obtain,  a  decree 
for  a  sale  of  tbe  mortgaged  premises,  under  the  direction 
of  an  officer  of  the  court,  and  the  proceeds  of  tbe  sale 
will,  in  that  case,  be  applied  towards  the  discharge  of  en- 
cumbrances according  to  priority."  The  latter  practice 
is  evidently  the  most  beneficial  to  the  mortgagor,  as 
well  as  the  most  reasonable  and  accurate  disposition 


Powell,  b  not  only  uncommon,  but  very  eitrsordinary.  There  never  were 
Iwo  editors  who  hive  beon  more,  searching,  and  complete,  and  gigantic  in 
their  labours.  The  work  has  become  n  mere  appendage  to  the  notes,  and 
"the  Urge  collections  of  the  American  editor,  piled  upon  the  fully  more  vo- 
lominoua  commentitriei  of- the  English  editor,  have  unitedly  overwhelmed 
the  leit,  and  rendered  it  somewhat  difficult  for  the  reader  to  know,  without 
■considerable  attention,  upon  what  ground  he  stands. 

Cottati  itufumert  ptlio  oitom — ■ 

orjufoj.ii/roniosum  inDofDeri  olympum. 

I  acknowledge  my  very  great  obligations  to  those  editors  for  the  assistance 
I  hove,  received  from  their  valuable  labours ;  but  I  cannot  help  111111111117, 
that  Mr.  Coventry  would  hare  better  accommodated   the  profession,  if  he 

have  had,  what  is  now  wanting  in  the  present  work,  unity  of  plan,  adnpta- 
tion  of  parti,  and  harmonious  proportion.  Several  of  his  essays  in  the  notes, 
as,  for  instance,  those  relating  to  receivers;  equitable  assets  ;  voluntary  set- 
tlements; the  wife's  equity ;  when  debts,  as  between  the  represent ativea  of 
the  deceased,  are  to  be  charged  upon  the  res),  and  when  on  the  personal  es- 
tate; interest  and  usury,  etc.,  have  no  very  close  application  to  mortgages. 
Mr.  Coole't  "  Trealile  or  (is  Laa  0/  Mortgage, "  is  ueal,  succinct,  and 
•eenrste,  and  free  from  several  of  the  objections  which  have  been  sug- 
gested. 

1  Monday  o.  Mondey ,  1  Vet.  $  Beams,  983. 
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of  the  pledge.  It  prevails  in  New-York,  Maryland,  Vir- 
ginia, South  Carolina,  Tennessee,  Kentucky,  Indiana,, 
and  probably  in  several  other  states."  But  in.  the  New- 
England  states,  the  practice  of  a  strict  foreclosure  would 
seem  to  prevail,  and  the  creditor  takes  the  estate  to 
himself,  instead  of  having  it  sold,  and  the  proceeds  ap- 
plied. But  a  subsequent  encumbrancer,  by  paying  the 
original  debt,  becomes  entitled  to  all  the  rights  of  the 
first  mortgagee."  In  Vermont,  the  mortgagor  is  allowed 
by  the  decree  a  definitive  time  (which  is  sometimes 
one  and  two  years)  to  redeem,  and  in  default  the  equity 
of  redemption  is  foreclosed.*  In  Massachusets,  Rhode 
Island,  and  Maine,  the  mortgagor  has  three  years,  after 
the  mortgage  is  foreclosed,  to  redeem,  and  in  Connec- 
ticut fifteen  years,  and  in  New-Hampshire  one  year  to 
redeem,  after  entry  and  seisin  by  the  mortgagee,  upon 
breach    of    the    condition,  and    without    foreclosure.'1 


■  John:  Ch. Rep. pastim.  New-York  Revited  Statute*,  vol.  ii- 191.  aoc. 
151.  Id  Lansing  v.  Goelet,  9  Coaea't  Rep.  346,  it  was  decided,  that  a  de- 
cree of  foreclosure  and  sale,  and  a  decree  of  sale  without  any  express  decree 
of  foreclosure,  were  equally  a  complete  bar  of  the  equity  of  redemption. 
Nelson  v.  Carringtun,  4  Mutif.  333.  Downing  e.  Palmaleer,  1  Monroe,  66. 
Humes  o.  Shelby,  1  Tenn.  Rep.  79.  Hurd  r.  James,  ibid.  301.  Rodger,  v. 
Jones,  1  M'CorcVe  Ch.  Rtp.  321.  Paunell  e.  Farmers  Bank,  7  Harr.  d> 
John*.  303.  David  n.  Gruhame,  3  Han.  d>  Qili,  94.  Art  of  Indiana,  1930. 
In  Ohio,  the  mortgagee  is  entitled  to  a  decree  of  foreclosure,  where  two. 
thirds  of  the  value  of  the  mortgaged  lands  do  not  exceed  the  amount  of  the 
debt,  and  he  may  insist  on  a  sale.  S  Hammond'*  Sep.  554.  In  Tennessee, 
the  mortgagor  has  two  yean  under  an  act  of  1830,  to  redeem  after  confirma- 
tion of  the  master's  sale,  under  a  decree  of  foreclosure.  Henderson  v.  Low- 
ty,  5  Yerger-i  Jtep.348. 

»  Mix  v.  Hotchkiss,  14  Conn.  Rep.  45. 

•  Smith  n.  Bailey,  1  Shaw'*  Vermont  Rep.  163,  N.  3.      Ibid.  367. 

*  Lockwood  s.  Lockwood,  1  Day's  Rep.  395.  Smift's  Dig.  vol.  ii  656. 
683.  Erskine  v.  Towusend,  3  Mae*.  Rep.  493.  1  Pick.  356.  Wilde,  J., 
Newall  o.  Wright, 3  Man.  Rep.  155.  Statute  of  Maseaehueette,  1st  March. 
1799,  c  77.  Mattachaetlte  Rented  Statute!,  1835,  part  3,  tit  3,  c.  107. 
Baylies  o.  Bussen,  5  Qreenltaf,  153.  Sweet  e.  Horn,  1  N.  H.  Rep.  333- 
Gilman  o.  Heddin,  5  N.  H.  Rep.  31.  The  practice  of  a  strict  foreclosure  has. 
also  been  allowed  in  North  Carolina.    Spillor  v.  Spiller,  1  Haya.  483.     lit 
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Tlie  severity  of  the  foreclosure  without  a  sale  is 
•mitigated,  by  the  practice  of  enlarging  the  time     *182 
to  redeem  from  lis  months  to  six  months,  or  for 
■sorter  periods,  according  to  the  equity  arising  from 
cue  umetanee  s." 

(2.)  OfaeUing  on  foreclosure. 

In  England,  and  with  us,  the  practice  of  selling  the 
land  by  the  party  himself,  or  by  an  authorized  trustee, 
under  a  power  inserted  in  the  mortgage,  has  extensively 
prevailed.  The  course  in  Ireland,  as  well  as  here,  is  to- 
decree  a  sale  instead  of  a  foreclosure;  and  if  the  sale  pro- 
duces more  than  the  debt,  the  surplus  goes  to  the  mort- 
gagor, and  if  less,  the  mortgagee  has  bis  remedy  for  the 
difference.  This  course  was  recommended  by  Lord 
Erskine,  as  more  analogous  to  the  relative  situation  of 
lender  and  borrower,  and  it  was  the  English  practice  a 
century  ago,  in  cases  where  the  security  was  defective. 
If  the  mortgagee  proceeds  by  bill  for  the  technical  fore- 


Coonecticut,  the  taking  panne— ion  of  mortgaged  premium  by  the  mortgagee, 
older*  decree  of  foreclosure,  wu  held  to  be  an  extinguishment  of  the  debt 
by  the  appropriation  of  the  pledge  in  ietisfaction  of  it.  The  Derby  Bauk  o. 
London,  3  Com.  Rep.  62.  But  by  etalute  in  1833,  the  forecloaura  of  a  mort- 
gage does  not  preclude  the  creditor  from  recovering,  by  action,  m  much  of 
hie  debt  aa  (he  mortgaged  property  shall  be  insufficient  to  satisfy,  estimated 
in  Taloe  at  the  expiration  of  the  time  limited  for  redemption,  and  inch  action, 
after  foreclosure,  aha]]  not  open  it. 

•  Edward,  b.  Cnnliffe,  1  Maid.  Rtp.  387.  Ferine  c.  Dann,  4  John:  Ck. 
Rtp.  190.  In  Missouri,  a  short  and  easy  mode  of  foreclosing  mortgages  is 
presided,  and  to  be  commenced  by  petition  to  the  circuit  court,  and  by  pro- 
cess of  summons.  Reviled  Statute/  of  Missouri,  1835,  p.  409.  And  is 
Nov  Hampshire  the  mortgagee,  or  the  administrator,  may  foreclose  a  mort- 
gage by  peaceable  entry,  and  a  possession  of  one  year  without  process. 
Gibson  e.  Bailey,  9  N.  H.  Rtp.  168.  This  is  under  the  statute  of  1829,  and 
after  a  possession  of  one  year  according  lo  the  terms  of  the  act,  without  len- 
der of  payment  or  demand  of  an  account  on  the  part  of  the  mortgagor,  Ihe 
mortgage  is  foreclosed.  This  statnts  remains  good,  notwithstanding  chan- 
cery powers  respecting  the  redemption  and  foreclosure  of  mortgagee,  accord- 
is*  to  established  principles  of  chancery,  ware  conferred  on  their  superior 
court  by  the  art  of  July  4, 1834,    Wendell  ».  N.  H.  Bank,  9  N.  H.  Sep.  404.. 
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closure,  the  estate  becomes  his  property,  in  the  cha- 
acter  of  a  purchaser ;  and  the  general  understanding 
formerly  was,  that  by  taking  the  pledge  to  himself,  he 
took  it  in  satisfaction  of  the  debt.'  But,  according  to  the 
case  of  Took  v.  Hartley,*  if  the  mortgagee  sells  the  es- 
tate, after  the  foreclosure,  fairly,  and  for  the  best  price, 
be  may  proceed  at  law  against  the  mortgagor,  upon  bis 
bond,  for  the  difference ;  though  he  cannot  have  recourse 
at  law  for  deficiency,  so  long  as  he  keeps  the  estate, 
because  the  value  of  it  is  not  ascertained,  and  the  mort- 
gagee cannot  say  what  proportion  of  the  debt  remains 
due.  It  has  likewise  been  repeatedly  held,  that  an  ac- 
tion at  law  by  the  mortgagee,  after  foreclosure,  for  the 
balance  of  the  debt  due  him,  opens  it,  and  lets  in  the 

mortgagor  to  redeem."  There  has  been  some  em- 
•183     barrassraent  and  conflict  of  opinion  'manifested 

in  the  cases,  on  the  point  whether  the  mortgagee 
had  his  remedy  at  law  after  a  foreclosure,  and  without 
a  sale  of  the  estate.  The  better  opinion  is,  that  after  a 
foreclosure,  with  or  without  a  subsequent  sale,  the  mort- 
gagee may  sue  at  law  for  the  deficiency,  to  be  ascer- 
tained in  the  one  case  by  the  proceeds  of  the  sale,  and 
in  the  other  by  an  estimate  and  proof  of  the  real  value 
of  the  pledge  at  the  time  of  the  foreclosure.d     Whether 


*  In  Scti  nail  i.  Schroder,  1  Bailey's  Eq.  Rep.  334,  it  wn  considered  that 
the  purchase  of  the  equity  of  redemption  by  the  mortgagee,  either  directly 
from  the  mortgagor  or  on  execution  under  a  junior  judgment,  eitiuguiahed 
tlie  mortgage  debt. 

*  a  flro.  125.     DUkene,  785,  S.  C. 

*  DaxhwoodE.  Blytliway,  1  Eq.  Cat.  Abr.  317,  pi.  3.  Hcitly,  136,  8.  C. 
Perry  t;.  Barker,  13  Veeey,  198. 

*  Lord  Th nrlow'*  opinion,  aa  represented  hy  Sir  Samuel  Romilty,  and  by 
Lord  Eldon,  in  Perry  v.  Barker,  8  Vesty,  537.  Hatch  c.  White,  2  GaiiU. 
R'p.  152.  A  mory  v.  Fairbanks,  3  Mast.  Rep.  562.  Globe  lux.  Company  a. 
Laming,  5  Couen'i  Rep.  380.  Omaly  «.  Swan,  3  Mrnon'i  ,ffrp.474.  Lan- 
ding i.  Goelet,  9  Cornea')  Rep.  346.  Well  n.  Leland,  3  Vermont  Rep.  581. 
Ciilluro  r.  Umanutl,  1  Alab.  Rep.  N.  S.  33.  In  Davie  tf.  Battinc,  9  itui  $ 
Mi/lne,  76,  it  waa  declared,  that  though  the  mortgagee  take*  tbe  debtor  ea 
ta.  ea.,  it  doe*  uot  extingaiih  bh  lien  on  the  land. 
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the  action  at  law  will  open  the  foreclosure  in  equity,  and 
let  in  the  equity  of  redemption,  is  an  unsettled  question. 
The  weight  of  English  authority  would  seem  to  be,  that 
it  opens  the  foreclosure,  unless  the  estate  has,  in  the 
mean  time,  been  sold  by  the  mortgagee ;  and  then  it  is 
admitted,  that  the  power  of  conveyance  is  gone,  for  it 
would  be  inequitable  to  open  the  foreclosure  against  the 
purchaser.  But  in  Hatch  v.  White?  the  reasoning  of  the 
the  court  was  against  the  conclusion,  that  the  suit  at  law 
opened  the  foreclosure  in  any  case ;  and  this  was  also 
the  decision  in  Lansing  v.  Goclet.h 

The  general  rule  is,  that  the  mortgagee  may  exercise 
all  his  rights  at  the  same  time,  and  pursue  his  remedy  in 
equity  upon  the  mortgage,  and  his  remedy  at  law  upon 
the  bond  or  covenant  accompanying  it,  concur- 
rendy.*    There  are  •difficulties  attending  the  sale     *184 


•  9  GaUin.  Rtp.  153. 

'9  Cornea's  Rtp.  346.  InLovellv.Leland,3  Vtrmont  Rtf.  581,  it  m 
doomed  to  be  reasonable,  though  not  absolutely  deuided,  that  if  the  mortga- 
fie,  after  foreclosure,  sues  at  law  to  recover  the  difference  between  the  value 
of  the  estate  and  the  sum  doe.  tho  foreclosure  should  be  opened,  and  that 
Ik*  mortgagor,  on  being  rued,  might  file  his  bill  to  redeem,  on  paying  the 
fall  amount  of  debt  and  cost*,  and  that  the  mortgageo,  when  bo  bring!  the 
slit,  should  have  it  in  his  power  to  reconvey  the  estate.  By  the  Mom.  Re- 
vitd  Stalutet  of  1835,  part  3,  tit.  3,  e.  107,  if  the  mortgagee,  oiler  foreclo- 
sure, ines  for  the  balance  of  his  debt,  after  deducting  the  ascertained  value 
of  the  land,  a  recovery  in  inch  anil  will  open  tbe  foreclosure,  and  allow  the 
mortgagor  to  file  hit  bill  within  a  year  thereafter  to  redeem. 

•Booth  ft  Booth,  2  Atk.  343.  Burnell  B.  Martin,  Doug.  Rtp.  417. 
Scbeola  v.  Sail,  1  Sck.  f  Ltf.  176.  Donkley  t>.  Van  Baren,  3  Joint.  Ck. 
Rtp.  330.  Hatfield  o.  Kennedy,  1  Bay'*  Rep.  501.  Hughes  r.  Edwards,  9 
Wkiat.  Rtp.  489.  Cullum  r.  Emanuel,  1  Ala.  Rtp.  N.  S.  23.  If  the  mort- 
gagee proceeds  to  judgment  and  execution  at  law  upon  his  bond,  and  sells  the 
land  mortgaged  to  secure  the  bond  debt,  he  sella  only  tbe  equity  of  redemp- 
tion, and  be  may  afterwards  maintain  ejectment  against  thepurchssor  of  the 
promises,  in  order  to  enforce  payment  of  the  balance.  Jackson  v.  Hull,  10 
JnlM.JZcr.481.  M'Cnll  e.  Lanoi,  9  Strg.  £  Rav>U,  307, 308. 314.  This 
■opposes  the  case,  that  the  purchaser,  at  the  sheriff's  sale,  knew  of  the  el- 
ating mortgage,  and  purchased  subject  to  it.  Bnt  the  rale  it  not  uniform  on 
the  subject.  In  Pennsylvania  it  has  been  frequently  belt!  that  tho  purchaser 
win  hold  the  land   discharged  of  tbe  lien  of  the  mortgage.    H'Graw  v. 

Voi>.  IV.  16 
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o?  the  equity  of  redemption  by  the  mortgagee,  by 
execution  at  law,  and  it  is  accompanied  with  danger  to 
the  rights  of  the  mortgagor ;  and  these  difficulties  were 
suggested  in  the  case  of  Tice  v.  Annin,'  and  that  the 
proper  remedy  was  to  prohibit  the  mortgagee  from 
selling  at  law  the  equity  of  redemption." 


M'Larjahan,  1  Perm.  Rep.  44.     Fierce  n.  Potter,  7  Watt*,  475.     Merger  «. 
Hiester,  6  Wharton,  210. 

•  9  Johnt.  Ck.  Rsp.  135.  In  liiii  cub  it  was  rajrjfestod  that  if  the  mort- 
gagee should  elect  to  proceed  against  bis  debtor  at  lew,  after  the  eqaity  of 
redemption  had  been  sold  under  a  fi.  fa.,  and  attempt  to  recover  hie  debt  out 
of  other  property  of  the  mortgagor,  equity  would  either  atay  each  proceed- 
ing, or  compel  him, apofl  payment  of  Ua  debt,  to  aatlgn  over  Ida  debt  andsecu- 
rity  In  his  debtor,  to  enable  the  latter  to  indemnify  himself  out  of  the  mort- 
gaged premiaos  in  the  pososeaion  of  the  purchaser.  In  Cull  urn  v.  Emanuel, 
1  Ala.  N.  S.  33,  it  was  held  that  ordinarily  the  sale  of  the  equity  of  re- 
demption by  the  mortgages  does  not  extinguish  the  mortgage,  and  the  pur- 
chaser acquires  only  the  right  to  complete  bin  purchase  by  the  payment  of 
the  mortgage  debt.  In  Caaailly  v.  Rhodes,  12  Ohio  Rep.  88,  it  was  held  that 
when  mortgaged  premises  are  sold  under  a  decree  of  foreclosure,  the  emble- 
ments or  a  Uute  under  the  mortgagor  did  not  psja  to  the  purchaser.  This 
decision  proceeded  on  the  ay  stem  of  appraisements  founded  on  judicial  sasa. 
in  Ohio.  Under  the  general  law,  both  in  England  and  in  this  country,  the 
mortgagor  is  not  entitled  to  emblements  as  against  the  mortgagee  or  pur- 
chaser on  foreclosure. 

'The  Nete-York  Revised  Statute*,  to],  ii.  368,  sec.  31,  32,  have  carried 
the  suggestion  into  effect,  and  prohibited  the  sale  at  law  of  the  mortgagor's 
equity  by  the  mortgagee,  on  a  judgment  for  the  debt  secured  by  the  mort- 
gage. See  also  Delaplaine  t>.  Hitchcock,  6  Hill  N.  ¥.  Ref.  1.  4,  S.  P.  In 
Massacbu Belts,  North  Carolina,  and  Kentucky,  likewise,  similar  embarrass- 
ments have  been  fell,  and  the  mortgagee  cannot,  by  execution  at  law,  soil  the 
equity  of  redemption  in  discharge  of  a  debt  secured  by  the  mortgage.  At- 
kins  B.  Sawyer,  1  Pick.  Rep.  351.  Camp  i>.  Com;,  1  Dr.v.  d>  But.  53.  Gor- 
ing v.  Shreve,  7  Dana' t Rep.  64.  The  New-York  Revised  Statute*  have, 
in  other  respects,  materially  changed  the  established  practice  on  this  subject. 
It  is  now  declared,  that  while  a  bill  of  foreclosure  is  pending  in  chancery,  no 
proceedings  shall  be  had  at  law  for  the  recovery  of  the  debt,  without  the  au- 
thority of  the  court  of  chancery  ;  and,  on  the  other  hand,  if  a  judgment  haa 
been  obtained  at  law  for  the  mortgage  debt,  or  any  part  of  it,  no  proceedingd 
are  to  be  had  in  chancery,  unless  an  execution  has  been  returned  unsatisfied, 
m  whole  or  in  part,  and  it  be  stated  in  the  return  that  the  defendant  had  no 
property  to  satisfy  it  except  the  mortgaged  promisee.  JVeuj-  Fort  Reriied 
Statute*,  vol.  it.  191,  sec.  153. 156.  Williamson  v.  Champlin,  6  Paige  Sep. 
70.    Shufolt  v.  Shofelt,  9  ibid.  137.    The  statute  goes  on  and  declares  that 
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(9.)  Portia  to  a  hill  qffaredmure. 

When  the  mortgagee  .proceeds  by  bill  to  foreclose,  he 
iBiifft  nialt"  all  flOCBrahrftPCeti)  px'*>ing  at  the  filing  of  the 
bill,  {and  which  of  course  includes  the  junior,  as  well  as 
the  prior  encumbrancers,)  parties,  in  order  to  prevent  a 
multiplicity  of  suits,  and  that  the  proceeds  of  the  mort- 
gaged estate  may  be  duly  distributed ;  and  the  en- 
eonfanBcen  whoare  notparties  will  *not  be  bound  *185 
by  the  decree.'  ThereasonoftheraLerequiiingall 
encumbrancers, subsequent  as  well  as  prior  to  the  plaintiff, 
to  be  made  parties,  is  to  give  security  and  stability  to 
the  purchaser's  title;  for  be  takes  a  title  only  as  against 
the  parties  to  the  suit ;  and  it  cannot,  and  ought  not  to 
be  set  up  against  the  subsisting  equity  of  those  encum- 
brancers who  are  not  partioe,b     If  a  surplus  remains 


if  the  mortgaged  premises  should  prove  insufficient  to  satisfy  the  debt,  the 
court  of  chancer)-  has  power  to  direct  the  payment  by  the  mortgagor  of  the 
anaatiaAed  balance,  and  to  enforce  it  by  aneonlioa  against  the  other  property, 
or  the  person  of  the  debtor,  ibid.  nee.  152.  Aa  the  action  of  ejectment 
upon  a  mortgage  is  abolished,  (ibid.  313,  ace.  57,)  the  jurisdiction  at  law 
orer  the  debt,  as  well  u  over  the  pledge,  would  appear  by  theae  provisions  to 
bo  tsuontially  taken  away  and  transferred  to  chancery.  In  Mississippi, 
whore  there  io  no  euoh  statute,  the  remedy  of  the  mortgagee  for  bis  unsatis- 
fied balance  of  the  debt  after  a  foreclosure  and  aale  under  hie  mortgage,  ia  at 
law.    Stark  e.  Mercer,  3  Howard,  377. 

•  Godfrey  b.  Cbadwell,  2  Vern.  601.  Monet  ».  Weeteme,  ibid.  663.  Ho- 
bart  r.  Abbott,  2  P.  WW.  643.  Fell  v.  Brown,  2  flro.  276.  Bishop  of  Win- 
eoeater  v.  BeaTer,  3  Vei.  314.  Sherman  v.  Coi,  3  Ch.  Rep.  46.  Haines  e. 
Beach,  3  Joan*.  Ck.  Rep.459.  Lyon  0.  Sandford,  5  Conn.  Kep.  SM.  Sen- 
wick  ij.  Macomb,  1  Hopkins,  277.  The  English  practice  io  to  settle  by  de- 
cree the  order  of  payment  according  to  priorities  ;  and  the  decree  ia,  in  de- 
tail, that  the  second  encumbrancer  aha II  redeem  the  first,  the  third  the  second, 
and  so  on.  See  Monday  o.  Monday,  Wet.  $  Seattle,  233,  and  3  Merramle, 
216,  note. 

*Tho2f.  Y.  Rented  Statute*,  vol.  ii.  193,  sec.  158,  declare,  that  the  deed 
Uftbe  purchaser  at  a  aale,  under  the  decree  of  foreclosure,  shall  be  an  en- 
tire bar  against  all  the  parties  to  the  suit,  and  their  heirs  respectively  ;  but 
the  statute  goes  no  further,  and  the  rights  of  other  mortgagee*  and  of  judg- 
ment creditors,  not  being  parties,  are  not  affected  by  the  sale.  If.  Y.  R.  8., 
ToLli.  546,  sec.  8,  and  in  Louisiana,  if  there  be  an  agreement  inn  mortgage 
by  the  clause  dt  non  aiunande,  it  renders  void,  ss  regards  the  mortgage. 
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after  satisfying  the  encumbrancers  who  are  brought  into 
court,  it  will  be  paid  over  to  the  mortgagor,  as  the  pro- 
ceeds of  his  equity  of  redemption  ;  though  subsequent 
encumbrancers,  who  are  not  parties,  would  probably  be 
permitted,  on  application  to  the  court,  and  due  proof  of 
their  title,  to  intercept  its  transit.*  The  general  rule  is, 
that  all  persons  materially  interested  in  the  mortgage,  or 
mortgaged  estate,  ought  to  be  made  parties  to  a  bill  of 
foreclosure.  This  will  ordinarily  include  the  heir,  or  de- 
visee, or  assignee,  and  personal  representatives  of  the 
mortgagor,  and  also  the  tenants  for  life,  and  the  remain- 
derman; for  they  all  may  be  interested  in  the 
•186  right  of  redemption,  or  in  taking  the  accounts.  *If 
the  mortgage  consists  of  a  reversion  or  remainder, 
subject  to  an  estate  for  life,  it  may  be  foreclosed ;  but 
the  estate  of  the  tenant  for  life  would  not  be  affected, 
and  he  would  have  no  interest  in  the  foreclosure.*  The 
bill  to  foreclose  is  filed  in  the  name  of  the  mortgagee,  or 
his  assignee,  or,  if  dead,  in  the  name  of  his  personal 
representatives ;  for  the  mortgage  debt  is  part  of  the 
personal  estate  of  the  mortgagee)  and  though,  on  his 
death,  the  estate  technically  descends  to  the  heir,  he  will, 
without  a  manifest  intent  to  the  contrary,  take  it  in 
trust  for  the  personal  representatives.'     But  the  ques- 


craditor,  any  alienation  made  in  violation  of  it,  and  the  mortgagee  may  carry 
on  bit  executory  proceedings  of  neiinre  and  sale  without  making  the  vendee 
a  party,  or  taking  any  notice  of  a  change  of  owner.  Haley  e.  Dnboia,  10 
Robinson,  54. 

'  The  N.  Y.  Reriied  Statute*,  vol.  ii.  192,  eee.  159, 160,  direct  the  nr- 
plni  arising  upon  the  sate  to  be  brought  into  court,  for  the  nee  of  the  defend. 
ant,  or  of  the  prrton  who  may  be  entitled  thereto,  subject  to  tie  order  of  the 
court ;  and  if  not  called  for  in  three  montba,  it  ia  to  be  pot  out  at  internet, 
for  the  benefit  of  the  defendant,  bia  representative*,  or  awigne. 

*  Pennioaan  *.  Holla,  13  Mats.  Rep.  439.  On  a  aale  by  the  mortgagee, 
in  the  lifetime  of  the  mortgagor,  the  eurplni  i*  penonal  Palate  ;  bat  if  tbo 
■ale  be  after  the  mortgagor's  death,  the  aurplua,  aa  well  as  the  equity  of  re- 
demption, belong*  to  hie  heir.  Wright  t>.  Ron,  S  Sim.  $  Stu.  323.  Mom 
v.  Morgatroyd,  1  John*.  Ch.  Sep.  130. 

•  Cew.  Dig.  tit  Chancery,  4,  A.  9-    Demamrt  o.  Wynkoop,  3  Joint.  Ch. 


3y  Google 


Lm.LVI.IL]  OF  REAL  PROPERTY.  186 

tioa  of  parties  is  usually  more  or  less  fluctuating,  and 
open  for  discussion.  It  is  governed,  in  some  degree 
by  circumstances;  whereas,  the  principle  that  those 
persons  who  are  interested  in  the  subject,  and  are  not 
made  parties  to  the  suit,  are  not  bound  by  the  decree, 
is  more  steady  in  its  operation,  for  it  is  (bunded  on 
natural  right. 

The  equity  of  redemption  may  be  foreclosed  by  the 
act  of  the  mortgagor  himself;  for,  upon  a  bill  to  re- 
deem, the  plaintiff  is  required  to  pay  the  debt  by  a  given 
time,  which  is  usually  six  months  after  the  liquidation 
of  the  debt ;  and  upon  his  default,  the  bill  is  dismissed 
for  non-payment  which  is  a  bar  to  a  new  bill,  and 
equivalent  to  a  decree  of  absolute  foreclosure.* 

(4.)  Equity  of  redemption  barred  by  time. 

The  right  of  redemption  may  be  barred  by  the 
length  of  time.  The  analogy  between  the  right  *187 
in  equity  to  redeem  and  the  right  of  entry  at  law, 
is  generally  preserved ;  so  that  the  mortgagor,  who 
comes  to  redeem  against  a  mortgagee  in  possession,  after 
the  period  of  limitation  of  a  writ  of  entry,  must  bring 
himself  within  one  of  the  exceptions,  which  would  save 
the  right  of  entry  at  law,  or  the  time  will  be  a  bar  to  the 
redemption,  and  a  release  of  it  to  the  mortgagee  may  be 
presumed.  The  limitation  at  law  and  in  equity  is 
usually  the  same,  with  the  allowance  of  the  same  time 
for  disabilities.1*     The  statute  of  limitations  is  assumed, 


Hep.  14S.  Scott  o.  Macfarlaud,  13  Mtut.  Rtp.  309.  Grace  v.  Hunt,  Coo Ice' * 
TVun.  Rep.  344.  Denn  r.  Spinning,  1  Hatttea?i  Rep.  471.  The  eawa,  u 
to  parttaa,  an  collected  in  3  Poieell  on  Mortgage,  968—977.  989—992. 

'  Cholmley  ».  Oxford,  2  Aik.  967.  Sir  William  Grant,  in  the  Bilhop  of 
Winchester  t>.  Fame,  11  Vi».  199.     Ferine  v.  Dunn,  4  Join*.  Ch.  Rep.  140. 

b  Jenner  o.  Tracy ,  cited  in  Coi'i  ante  to  3  P.  Wnu.  387.  Belch  c.  Hnrvoy , 
M.  Anon.,  3Aii.313.  Ajgurn.  Kckerall,  ibid.  235.  Smith  p.  Clay,  3 
Br*.  S39,  note.  Lord  Kenyan,  in  Bonny  n.  Ridgnra,  cited  in  17  Vet.  99. 
Hodle  v.  Heal;,  1  Ft*.  d>  Beams,  536.     Damareat  v.  Wyakoop,  3  John*  Ci. 
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as  the  fit  and  proper  ground  for  taking  die  length  of 
possession  therein  mentioned  as  the  presumption  of 
right ;  and  the  courts  of  equity  have  been  considered  by 
the  judges,  in  some  cases,  as  virtually,  though  not  in 
terms,  included  in  its  provisions.  This  is  the  general 
doctrine,  in  England,  and  in  this  country,  in  respect  to 
remedies  in  equity;  but  the  late  Revised  Statutes  of 
Mew-York  have  wisely  removed  all  doubt  and  difficulty 
on  (bis  subject,  and  regulated  limitations  in  equity  by 
•express  provisions.  In  ail  cases  of  concurrent  jurisdic- 
tion, in  the  courts  of  law  and  of  equity,  the  statute  of 
limitations  applies  equally  to  both  courts ;  but  it  does 
not  apply  to  cases  in  which  a  court  of  equity  has  pe- 
culiar and  exclusive  jurisdiction;  and  in  all  snch  cases, 
the  limitation  of  bills  for  relief,  on  the  ground  of  fraud, 
is  six  years  after  the  discovery  of  it  by  the  aggrieved 
party ;  and  in  all  the  other  cases   not  provided  for, 

the  limitation  is  ten  years  after  the  cause  ao 
"188     crned  {  and  'this,  consequently,  reduces  the  right 

to  redeem  for  twenty  years,  as  it  before  stood, 
to  tea  years.* 


Cap.  1S9.  Km.  a.  BWodjood,  7  ibid.  SO.  Km  v.  Manhattan  Canpur, 
1  P^igA,  48.  Luw  «.  Jooea,  3  Hmr.  $  JaWeary,  328.  Sir  Tirana 
Plumer,  in  ChaJmer  u.  Bradley.  1  Jac.  4}  Wmlk.  S3.  Lfllle  a.  Rowton,  1 
MarikaU,  519.  Elmendorf  v.  Taylor,  10  Wheat.  Rtp.  166.  Lord  Redea- 
dale,  in  Cholmondelly  u.  Clinton,  9  Jac.  d>  Walk.  191.  Darter  a,  Arnold, 
3  Soamer'e  Rtp.  153. 

•  Ntv-York  Revised 8tatvtti,vo\A\.m,*c  43,50,51,50.  The  period 
•f  limit  atirn  of  a  right  of  entry  open  land  ranee  sery  materially  in  toe  drf- 
fareut  atatea.  It  ia  30  yean  in  Miatiaajppl ;  91  yonrfl  in  Panneylrania  and 
Okie  ;  90  yaan  is  Maine,  New- Hampshire,  Maaeaahneeta,,  Rhoda  bland, 
New- York,  New-Jersey,  Dataware,  Maryland,  Virginia,  Alabama,  Ken- 
tucky, Indiana,  ami  Tffhewni  j  16  yoan  hi  Vannont  and  Ce— aoMot  [  IS 
yoata  in  I*ui»iana  ;  7yaars  in  Nortb  Carolina,  Tenaaaaea, and Gaorjia  ;  and 
S  yean  in  Santa  Carolina.  But  in  North  Carotina  the  Iknitabua  in  certain 
case*  i*  31  yean,  by  the  not  of  179 1,  to  constitute  a  bar  to  the  right  of  entry. 
See,  tJie  appendix  to  Mr.  Angelft  leaned  and  aoearato  'iVeatwe  an  tit 
UmUatan  a/  Aoffojw  of  L*v,  and  Suite  in  BrptUy.  After  e»try  by  tha 
mortgagee,  upon  default,  or  by  writ  of  entry,  the  tunftatien  of  the  right  of 
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It  is  the  better  and  prevailing  opinion  in  the  English 
courts,  that  if  a  mortgagee  enters  in  the  lifetime  of  the 
tenant  for  life,  the  remainder-man  will  be  barred  of  bis 
right  to  redeem,  after  twenty  years  from  such  entry. 
The  principle  is,  that  the  remainder-man  might  have  re- 
deemed, notwithstanding  the  life  estate,  and  that  it  i*  of 
no  consequence  to  the  mortgagee  who  has  the  equity, 
for  he  ought  to  be  quieted  after  twenty  years'  posses- 
sion. This  waa  the  opinion  of  Ch.  B.  Eyre,*  and  of 
Sir  William  Grant,  and  it  was  ho  decided  in  Harritm  v. 
Hollim.  Lord  Manners  was  of  a  different  opinion,  asd 
he  concluded,  from  analogy  to  the  statute  of  limitations 
at  law,  that  the  re  main  dor- man  had  twenty  years  to  re- 
deem, after  the  termination  of  the  life  estate.  Until  his 
title  vests  in  possession,  he  was  quite  unconnected  with 
the  tenant  for  life ;  and  there  was  as  much  reason  in  das 
as  in  other  cases,  that  lapse  of  time  should  not  bar,  until 
his  right  of  entry  had  accrued.'  Aa  the  right  of  re- 
demption belongs  exclusively  to  a  court  of  equity,  the 
Natainder-man's  bill  to  redeem  must,  in  New-York, 
be  filed  within  ten  years  "  after  the  cause  thereof 
•stall  accrue  ;"*  and  whether  the  cause  for  re-  '189 
demption,  as  respects  the  remainder-man,  may 
be  said  to  accrue  when  the  mortgagee  enters,  and  takes 
possession,  under  the  mortgage,  remains  yet  to  be  set- 
tled. This  case  does  not  fall  precisely  within  the  prin- 
ciple which  gives  to  a  remainder-man  twenty  years 
after  the  death  of  the  tenant  for  life  to  assert  a  tide, 
and  make  his  claim  and  entry  by  action;  for  until  then 
he  had  no  right  of  entry ;  whereas,  the  remainder-man, 


i,  in  the  New-England  ststen,  »  not   regulated  by  the  general 
to  ■  Tight  of  entry,  but  »,  a*  we  have  already  aeon,  Tery  mneh 
moused. 

•  Cotfcett  *-  Baker,  1  Antt.  138, 
1  1  ffiaa.  4)  Stu.  471. 

•  Brake  v.  Prater,  3  Ball  d-  Bta.  387.  575. 

•  Net-York  Rnimi  Aafotw.nl.  ii.  301,  bm.  59. 
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in  the  other  case,  may  redeem  the  mortgage  in  the  life- 
time of  the  tenant  for  life ;  and  to  permit  a  mortgagee  to  be* 
called  to  a  severe  account  for  the  proceeds  of  the  estate, 
after  a  long  unmolested  reception  of  the  rents  and  pro- 
fits, and  when  he  is  not  allowed  any  adequate  compensa- 
tion lor  his  care  and  trouble,  is  not,  in  those  instances, 
where  the  remainder-man  might  have  called  on  him 
sooner,  very  consistent  with  true  policy  and  substantial 
justice.1 

The  mortgagee  may  equally,  on  his  part,  be  barred 
by  lapse  of  time ;  and  if  the  mortgagor  has  beeo  per- 
mitted to  possess  and  enjoy  the  estate  without  account, 
and  without  any  payment  of  principal  or  interest,  or 
claim  for  a  given  period,  and  which  is  generally  fixed  at 
twenty  years,  the  mortgage  debt  is  presumed  to  be  extin- 
guished, and  a  reconveyance  of  the  legal  estate  from  the 
mortgagee  may  be  presumed.  The  period  of  twenty 
years  is  taken,  by  analogy  to  the  period  of  limitation 
at  law,  for  tolling  the  entry  of  the  true  owner."  The 
rule  of  barring  the  equity  of  redemption,  or  the  claim 
of  the  mortgagee,  by  lapse   of  time,  is  founded   on  a 

presumption  of  title,  which  may  be  rebutted  by 
•190     parol  proof,  or  circumstances  'sufficient  to  put 

down  or  destroy  the  contrary  presumption.0 


•  According  to  the  principle  of  the  decision  in  Weill  u.  Prince,  9  Matr. 
Rtp.  508,  though  a  remainder- man  should  have  acquired  a  right  of  entry  in 
the  lifetime  of  a  devisee  for  life,  yet  he  wu  not  bound  to  anil  himself  of  it, 
and  might  enter  after  hii  second  right  accrued  by  the  death  of  the  tenant 
for  life. 

"  Hillary  v.  Waller,  13  Va.  239.  Cook  w.  Soltan,  2  Sim.  d-  Shi.  154. 
Moore  p.  Cable,  jl  Johnt.  Ch.  Rtp.  365.  Giles  ».  Baremoro,  5  ibid.  545. 
Jackaon  v.  Wood,  13  John*.  Rtp.  343.  Row  v.  Norveil,  1  Work.  14.  How. 
land  t.  Sburtleff,  2  Mttcalfe't  Rtp.  26.  By  the  statute  of  3  and  4  Wm.  4,  & 
27,  explained  by  statute  1  Vict.  c.  28,  mortgagees  mast  bring  their  suit  to 
recover  the  land  mortgaged  within  twenty  years  next  after  the  last  pay- 
ment of  any  part  of  the  principal  money,  or  interest  secured  by  the  mortgngo- 

*  Whiting  r.  White,  Cvoper't  Eq.  Rtp.  1.  Seek*  v.  Fortieth mute,  ibid. 
1G1.    Barron  v.  Martin,  ibid.  189.     Hughes  t>.  Edwards,  9  Wheat.  Rtp.  489.. 
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When  a  forcloeure  takes  place  by  a  sale  of  the  mort- 
gaged premises  under  a  power,  it  is  usual,  in  England, 
to  provide  in  the  mortgage  itself  for  due  notice  of  the 
tale,  so  as  to  afford  a  fair  opportunity  of  an  advanta- 
geous sale.  If  the  mortgagee  omits  to  give  proper  no- 
tice, whether  directed  by  the  power  or  not,  the  sale  may 
be  impeached  in  chancery.'  -In  New-York,b  and  pro- 
bably in  other  states,  a  sale  under  a  power  is  made  the 
subject  of  a  statute  provision ;  but  as  the  tide  under  such 
a  sale  does  not  afiect  any  mortgagee  or  judgment 
creditor  whose  lien  accrued  prior  *to  the  tale,  it    "191 


The  English  rale  u  to  the  allowance  of  parol  proof  to  destroy  the  effect  of 
the  mortgagee's  posacacion  for  twenty  yean,  waa  proposed  is  England  to  be 
agelisbod,  by  the  proportion  of  the  real  properly  commissioner*,  that  the 
mortgagee's  right,  founded  on  twenty  yean'  poaaeaaion,  sboold  not  be  taken 
away  by  any  unwritten  promise,  statement,  or  acknowledgment 

•  Anon.,  6  Madd.  Ck.  Rep.  15.  The  notice  of  aale  under  the  foreeloaiira 
ef  mortgages  is  the  subject  of  Special  regulation  by  the  New-York  statute 
•f  May  7, 1844,  ch.  346. 

1  Ilia  lanaifks,  in  New-York,  to  a  valid  mention  of  the  power,  that  it  be 
previously  registered,  or  tbe  mortgage  containing  it  recorded  ;  and  that  thai* 
So  do  pending  suit  at  law.  nor  any  judgment  for  the  debt  on  which  an  exe- 
cution haa  net  been  returned  unsatisfied  ;  and  that  notice  sufficiently  de- 
scriptive of  tho  mortgage,  and  the  debt,  and  the  land,  be  published  for  twenty - 
fsqr  weeks,  success™ el y,  onoe  a  week,  in  a  newspaper  printod  in  the  county 
where  the  lands,  or  a  part  of  tho  lands,  are  situated,  and  tbe  same  also  affix- 
■d  twenty  four  weeks  prior  to  the  time  of  the  sale,  on  the  outward  door 
af  the  nearest  court-house  of  the  county.  Every  such  aale  must  be  in  the 
county  where  tbe  mortgaged  premise*,  or  some  part  of  them,  are  situated, 
and  st  public  auction,  and  distinct  farms,  trade,  or  lots,  are  sold  separately. 
The  statute  further  provides,  that  the  mortgagee,  and  his  representatives, 
nay  purchase  ;  and  every  anchaala  ia  declared  to  be  equivalent  to  a  foreclo- 
sure and  sale  in  equity,  so  fur  as  to  bar  the  equity  of  redemption  of  the  mort- 
gagor, and  of  all  persons  claiming  under  him  by  title  subsequent  to  the 
mortgage  ;  but  it  ia  not  to  affect  a  mortgagee,  or  judgment  creditor,  whose 
litis  or  lien  accrued  prior  to  the  sale.  The  affidavit  of  the  publication  and 
antics  of  aale,  and  circumstances  of  the  aale,  are  evidence  of  the  sale  and 
foreclosure  without  any  conveyanoe.  The  statute  contains  some  farther 
directions  necessary  to  be  attended  to,  concerning  the  contents  and  disposi- 
tion of  the  affidavit  of  the  sale.  Asm- For*  Rtvited  Statute;  vol.  ii.  545, 
tit  IS, and  Act,  o/Niu-York,  April  IStb,  1838,  and  of  May  Ttli,  1844,  ch- 
344 
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must  be  rather  a  hazardous  and  unsatisfactory  title, 
and  far  inferior  to  one  under  a  decree  in  chancery, 
founded  on  a  view  of  the  rights  (and  which  bars  the 
rights)  of  all  encumbrancers  who  are  brought  before  the 
court.  The  sale  under  a  power,  if  regularly  and  fairly 
made,  according  to  the  directions  of  the  statute,  is  a  final 
and  conclusive  bar  to  the  equity  of  redemption.  This 
has  been  the  policy  and  language  of  the  law  of  New- 
York,  from  the  time  of  the  first  introduction  of  the 
statute  regulations  on  the  subject,  in  March,  1774.'  As 
proceedings  under  a  power  are  tx  pais,  and  no  day  in 
court  is  given  to  the  mortgagor  to  set  up  any  equitable 
defence,  a  court  of  equity  will  interfere,  where  payments 
have  been  made,  and  not  credited,  and  stay  the  pro- 
ceedings, and  regulate  the  sale  as  to  the  extension  of 
notice,  or  otherwise,  as  justice  may  require,  and  particu- 
larly when  the  rights  of  the  infant  heirs  of  the  mortgagor 
are  concerned.*  A  sale  under  a  power,  as  well  as  under 
a  decree,  will  bind  the  infant  heirs ;  for  the  infant  has 
no  day  after  he  comes  of  age  to  show  cause,  as  he  has 
where  there  is  the  strict  technical  forclosure,  and  as  he 
generally  has  in  the  case  of  decrees.' 

(6.)   Of  opening  biddings. 

Upon  a  decree  for  a  sale,  it  is  usual  to  insert  a  direc- 


•  Doolittle  t>.  Lewis,  7  Join*.  Ch.  Rep.  50.  It  was  formerly  held,  that 
thong))  the  mortgagee  omitted  to  record  the  power,  yet  thai  the  sale  would 
be  binding  upon  the  mortgagor,  and  bar  hie  equity  of  redemption.  Wilson  o. 
Troop,  S  Coiien'i  Hep.  339.  343.  Bot  the  new  revised  statute  would  seem 
to  bo  too  precise  in  its  injunctions,  to  admit  of  inch  a  latitadinnry  coiutme. 
tion.  It  declare!,  that  to  entitle  the  forty  to  give  notice,  and  to  mmte  thi 
forcchrure,  it  thall  be  requitite  that  the  power  hat  been  duly  regitttrtd, 
and  that  every  sale  pursuant  to  a  power  aa  aforesaid,  and  conducted  at  there- 
in pretcribid,  shall  be  a  bar,  Ice. 

•  Van  Bergen  t>.  Demarest,  1  Johns.  Ch.  Rep.  37.  Nichols  v.  Wilson,  ibii. 
115. 

•  Booth  v.  Rich,  1  Vera.  395.  Mailack  e.  Gallon,  3  P.  Wmt.  353.  US* 
«.  Dennis,  3  John.  Ch.  Rep.  367. 
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Oon  that  the  mortgagor  deliver  up  possession  to  the  pur- 
chaser ;  but  whether  it  be  or  be  not  part  of  the  de- 
cree, ei  court  of  "equity  has  competent  power  to  *19B 
require,  by  injunction,  and  enforce  by  process  of 
eiecation,  delivery  of  possession;  and  the  power  is 
founded  upon  the  simple  elementary  principle,  that  the 
power  of  the  court  to  apply  the  remedy  is  co-extensive 
with  its  jurisdiction  over  the  subject  matter.*  The 
English  practice  of  opening  biddings  on  a  sale  of  mort- 
gaged premises,  under  a  decree,  does  not  prevail  to  any 
great  extent  in  this  country.*  The  object  is  to  aid 
creditors  by  an  increase  of  the  bid ;  but  Lord  Eldcn 
condemned  the  practice,  as  injurious  to  the  sale ;  and  he 
observed,  that  a  great  many  estates  were  thrown  away 
upon  the  speculation  that  there  would  be  an  opportunity 
of  purchasing  afterwards  by  opening  biddings.'  The 
English  method  of  selling  under  a  decree  varies  greatly 
from  ours,  and  is  favourable  to  openings  of  the  sale ; 
whereas  the  sale  at  public  auction,  with  us,  is  ordinarily 
a  valid  and  binding  contract,  as  soon  as  the  hammer  is 
down.  The  master  sells  at  public  auction  on  due  notice, 
and  the  purchaser  becomes  entitled  to  a  deed,  unless 
there  be  fraud,  mistake,  or  some  occurrence,  or  some 
special  circumstances,  affording,  as  in  other  cases,  a 
proper  ground  for  equitable  relief.d     In  England)  the 


'Down.  Dore,  Dlekttu,  617.  1  Bra.  Ok.Cat.  875.  1  Cox'e  Cat*e,  101, 
S.C.  Kenhaw  r.  Ttiomperm,  4  John*.  Gh.  Htp .  60S.  L^rtiow  B.  I«I;, 
I  Hetldn;  931.  Garretaon  e.  Cole,  1  Harr.  £  Jahm.  370.  Thai  power  i* 
endbmed  by  the  Eta-York  Rmtotd  Bfatut**,rol  ii.  191,  «ee.  153.  In 
Wood  •.  Mann,  3  Sumner"*  Rep.  318,  it  in  held  that  a  court  of  equity  mar, 
■y  attachment,  compel  a  purchuer  at  a  aale  by  the  mailer,  and  eyes  hai 
Nnty  for  the  payment  of  the  pnretiaie  money,  to  complete  the  porebaae  by 
paying  in  the  perchaae  money. 

1  WoodbuH  v.  Oaborne,  3  Edit.  V.  Ch.  Rep.  614. 

•'ij«*b  a)  Watt,  346, 

'  The  mortgagor  baa  bo  right  to  redeem  after  t\t  prmxitti  hmvt  been  e«U 
eaoera  deeree,  though  the  pomhaae  by  the  mortgagee  be  not  consummate*" 
by  eunfinnation  of  the  report  and  the  deed  delivered.     Brown  o.  Ford,  10 
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sale  has  the  attributes  of  a  private  sale.  The  master 
gives  notice,  and  receives  bids,  and  reports  the  highest 
bidder;  and  if  his  report  be  confirmed,  the  title  is  ex- 
amined, and  the  conveyance  prepared ;  and  the  whole 
proceeding  is  in  fieri  until  the  final  settlement  of  the 
tide.' 

•193         *(6.)  Of  the  reconveyance. 

If  a  mortgage  be  satisfied  without  a  sale,  and 
the  estate  is  to  be  restored  to  the  mortgagor,  it  will  de- 
pend upon  circumstances)  whether  a  reconveyance  be 


Ftige,  246,1.  And  in  the  Bank  of  the  U.  8.  *.  Carroll,  4  IT.  J 
the  Court  of  Appeali,  in  Kentucky,  were  so  a  track  with  the  policy  of  Hi 
the  higheit  miction  to  judicial  talea,  u  to  question  whether  the  purchaser's 
title,  he  being  a  purchaser  without  notice,  ought  not  to  prevail  even  against 
the  right  to  redeem  of  a  junior  mortgagee  who  was  no  part;  to  the  anit  of 
foreclosure.  On  the  other  hand,  in  Michigan,  under  a  mortgage  sale,  the 
mortgagor,  or  hit  assigns,  may  redeem  within  two  years  on  paying  the  poi- 
chaae  money  and  10  per  cent,  internet.  So,  a  subsequent  mortgagee  may 
redeem  and  succeed  to  (he  right  of  the  prior  mortgage.  Johnson  t>.  Johnson, 
Walter'*  Mich.  Ch.  R*p.  332. 

•  White  n.  Wilson,  14  Vtley,  151.  Cunningham  v.  Willi  arm,  3  A  niL  lbs*. 
344.  Williamson  r.  Dale,  3  Johns.  Ch.  Rtp.  390.  Lansing  o.  M'Pberson, 
ibid.  434.  Blend,  Chancellor,  in  Andenon  o.  Poolke,  9  Harr.  d>  Gili,  355, 
356.  In  that  esse  the  chancellor  observed,  that  biddings  wars  never  opened, 
in  Maryland,  or  the  sale  suspended,  merely  to  latin  another  and  a  higher  bid. 
But  if,  either  beforo  or  after  ratification  of  the  sale,  there  be  any  injuriona 
mistake,  misrepresentation,  or  fraud,  the  biddings  will  be  opened,  and  the 
property  again  sent  into  the  market.  Gordon  ■>.  Sims,  3  M'Card'i  Ch.  Rtp. 
156.  165  ;  and  see  the  note  of  the  learned  reporter  in  the  latter  ease,  page 
159,  in  which  the  English  and  American  practice  en  this  point  in  clearly 
stated,  and  the  inferences  justly  drawn.  The  practice  in  England  is  not  to 
open  biddings  after  the  confirmation  of  the  master's  report  of  a  purchaser, 
except  under  apecia!  circumstances  ;  but  it  is  almost  a  matter  of  coarse  when 
the  report  has  not  been  absolutely  confirmed.  The  terms  vary  according  to- 
circumstances.  The  biddings  may  be  opened  even  in  favour  of  a  peisou 
present  at  the  sale  ;  but  the  general  rule  is  against  it,  and  the  fact  furnishes. 
a  very  strong  objection  to  the  interference  of  the  court- 
In  Tennessee,  the  courts  or  chancery  do  not  open  biddings  in  a  sale,  under 
a  decree  or  foreclosure,  after  confirmation  of  the  master's  report,  except  in 
cases  which  would  justify  setting  the  sale  aside  altogether.  Henderson  e~ 
Lowry,  5  Ytrg-tr,  340. 


3,0itizcd  oy  GoOgIC 


Let  LVIII.]  OF  SEAL  PROPERTY.  193 

necessary.  When  the  mortgage  is  made  with  a  condi- 
tion that  the  conveyance  shall  be  void  on  payment  at  a 
given  day,  and  the  condition  be  fulfilled,  the  land  re- 
alms to  the  mortgagor,  without  any  reconveyance,  and 
bjjthe  simple  operation  of  the  condition.'  But  if  there 
had  been  a  default,  then,  as  the  estate  had  become  ab- 
solute at  law,  according  to  the  old  doctrine,  the  language 
of  the  books  has  been,  that  a  reconveyance  was  neces- 
sary on  discharging  the  debt.*  The  general  under- 
standing, and  the  practice  on  this  subject  in  this  country, 
have  been  different,  though  the  cases  are  not  uniform. 
This  contrariety  of  opinion,  which  shows  itself  here  and 
in  England,  proceeds  from  the  vibration  between  law 
and  equity  views  of  the  subject.  A  judge  at  law,  as 
was  observed  in  Gray  v.  Jenfa,"  sometimes  deals  with 
die  mortgage  in  its  most  enlarged  and  liberal  character, 
stripped  of  its  technical  habiliments ;  and  a  judge  in 
equity  sometimes  follows  out  the  doctrine  of  law,  and 
contemplates  it  with  ranch  of  its  original  and  ancient 
strictness.  The  debt,  generally  speaking,  is  considered 
to  be  the  principal,  and  the  land  only  the  incident ;  and 
discharging  or  forgiving  the  debt,  with  the  delivery  of 
the  security,  any  time  before  foreclosure,  extinguishes 
the  mortgage  ;  and  no  reconveyance  is  necessary 
to  restore  the  title  to  the  mortgagor.11  "So,  an  as-  "194 
signment  of  the  debt  by  deed,  by  writing  simply, 
or  by  parol,  is  said  to  draw  the  land  after  it  as  a  conse- 


'  Pntton  on  Camay,  vol.  ii.  900,301. 

'  Lord  Hardwieko,  in  Harrison  r.  Owen,  1  A  Ik.  520.  1  Sch.  $  Lif.  176, 
1TT.  Judge  Tnwbridgt't  F.aay  on  Nottgagti,  8  Matt.  Rep.  557,  561. 
50,  appendix. 

'  3  JfuM-t  Rep.  531. 

'  In  the  cue  of  the.  Farmers'  Fire  Inn.  and  Loan  Co.  r.  Edwards,  36  Wen- 
*U,  Ml,  it  ww  decided  in  Iba  N.  V.  court  of  errors,  Ih  a  I  a  tender  of  a  debt 
■wand  by  mortgage  after  the  day  stipulated  for  payment,  removed  the  lien 
•f  the  mortgage,  as  a  tender  at  tie  day.  provided  it  be  made  hefort  f  or  tele  - 
•art.  The  mortgagee,  if  in  pone— ion,  may,  aftor  the  tender,  be  ousted  by 
tea  mortgagor. 
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qaeace,  and  as  being  appurtenant  to  the  debt.  The  one 
is  regarded  as  the  principal,  and  the  other  the  accessory, 
and  omne  principals  trahit  ad  te  occeworiwa.  The  as- 
signment of  the  interest  of  the  mortgagee  in  the  land, 
without  an  assignment  of  the  debt,  is  considered  tosjte 
without  meaning  or  use.  This  is  the  general  language 
of  die  courts  of  law,  as  well  as  of  the  courts  of  equity  ; 
and  the  common  sense  of  parties,  the  spirit  of  the  mort- 
gage contract,  and  the  reason  and  policy  of  the  thing, 
would  seem  to  be  with  doctrine.*  In  Massachusetts 
and  Maine,  the  technical  rules  of  the  common  law  are 
more  strictly  maintained.  The  doctrine  of  Lord  Mans- 
field, in  Martin  v.  -Mowlin,  is  not  regarded  as  correct ; 
and,  upon  the  construction  of  their  statute  law,  the 
estate  of  the  mortgagee  cannot  be  assigned  except  by 
deed  ;  though  a  bond  may  be  assigned,  and  pass  without 
deed,  and  even  by  delivery.  Upon  the  discharge  of 
the  mortgage  debt,  after  a  default,  a  reconveyance  is 
deemed  requisite  to  restore  the  fee  to  the  mortgagor. 
This  is  the  doctrine  also  in  Connecticut,  Virginia,  and 
Kentucky."1 


■  Lord  Hardwicke,  in  Richards  v.  Syms,  3  Bq.  Cos.  Abr.  617.  Barnard' t 
Ch.  Rip.  90,  S.  C.  Lord  Mansfield,  in  Martin  «.  Mowlin,  2  Burr.  978,  979. 
Johnson  t>.  Hart,  3  John*.  Cat.  323.  1  Johns.  Rep.  580,  8.  C.  Jackson  e. 
Willard,  4  toia*.  41.  Rcnynn  e.  MerMteau,  11  ibid. 534.  Jackson  D.Dan, 
18  ibid.  7.  Jackson  t>.  Brown,  19  tfcid.  325.  Wilson  v.  Troup,  3  Owen's 
Rep.  195.  Jackson  e.  BlodKot,  5  ibid.  202.  Wentin.Dehi.Ten,  1  Serg.  d> 
Ramie,  313.  Kinney,  Ch.  J.,  in  Den  o.  Spinning;,  1  HaliteaVs  Rep.  471. 
Morgan  t>.  Dims,  2  Hair.  $  M'Henry't  Rtp.  17.  Paion  r.  Paul,  3  ibid, 
399.  Story,  J.,  in  Hatch  v.  White,  2  Gait.  Rep.  155.  Pattiaon  a.  Hull,  9 
Cawtn'i  Rtp.  747.  Paine  v.  French, 4  Ohio  Rep.3S0.  Learn  of  Perkins 
t>.  Dibble,  10  Oh,-,  Rtp.  433.  Ellison  v.  Daniels,  11  N.  H.  Rtp.  274.  En- 
try of  satisfaction  on  the  back  of  a  mortgage  dischargee  it.  Allard  e.  Lane, 
18  Maine  Rep.il.  Iu  Pennsylvania  it  is  held,  that  the  assignment  of  a  debt 
scoured  by  mortgage,  is  not  an  instrument  within  the  recording  act  of  1775 
and  will,  without  it,  be  good  against  a  subsequent  assignment ;  nor  is  tbe  oa 
■ignmont  of  a  mortgage  within  the  act,  and  it  may  be  without  writing.  Craft 
u  Webeler,  4  Raalt,  249. 

k  Judge  Trout  bridge's  Reading  on  tie  Lav?  of  Mortgage,  6  Man.  Rep. 
554,  appendix.     Warden  e.  Adams,   15  ibid.  333.     Panone  v-  Welles,  17 
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Hid.  419.  Prescutt  c  FJlingwond,  33  Maine  Rtp.  345.  Phelns  0.  Saga,  9 
«V»  Rep.  151.  Feuikuerr..  Broukenborough ,  4  Randolph,  225.  Brack- 
nidge  o.  Brook.,  9  Martk.  Rtp.  337.  In  Gray  r.  ienka,  3  MoWe 
Kip.  530,  a  satisfied  mortgage,  'under  the  law  of  the  Hate  of  Maine,  *I95 
niiofu  deemed  am  extinguished  tide,  aa  that  no  action  would  lis 
span  it  bj  the  mortgagee.  The  irresistible  good  eenae  and  equity  of  each  a 
•oaclasiOB,  were  felt,  and  forcibly  expressed,  by  the  learned  judge  who  de- 
cided that  case ;  and  aa  intimation  to  the  name  effect  bad  been  previously 
given  by  the  chief  juatice  of  Maine,  in  the  caae  of  Vote  v.  Handy,  £  Gretn- 
luft  Rep.  399.  It  may  therefore  be  presumed,  not  wit  hate  nrling  the  hui- 
|mge  of  ether  parts  of  that  oaae,  that  the  doctrine  stated  in  the  text  will 
field  to  the  more  liberal  Tiewa  of  the  subjoct  implied  in  the  emphatical  sug- 
(aition  of  the  chief  juatice.  The  opinion*  of  Judge  Trowbridge  are  cited  with 
the  greatest  reapect  in  M  ansae  hnaatta;  and  he  in  conaidered,  and  I  presume 
very  justly,  as  the  oracle  of  the  old  real  property  law.  He  crltioiaea,  very 
ably,  the  opinion  of  Lord  Maoafield  j  and  aomn  of  the  observations  attriboted 
t»  hie  lordihip,  in  Martin  c.  Mowlin,  were  no  doubt  very  loosely  made. 
ladge  Trowbridge  insists,  that  Lord  Mansfield  confounds  the  diatinction  be- 
tween mortgages  of  land  for  a  term  only,  and  a  mortgage  in  fee.  The  for- 
mer, he  aaye,  ii  bat  a  chattel  Interest,  and  the  latter  an  eetate  of  inheritance, 
descendible  aa  each,  and  the  money  doe  thereon  it  equitable  assets.  The 
ssprems  court  of  Massachusetts,  in  Parsons  .c  Welles,  adhere  to  tbeae  Tiewa 
of  the  subject  Bat  I  would  observe,  with  great  submission  and  reapect, 
that  the  doctrinea  of  Judge  Trowbridge,  on  mortgagee,  are  far  in  arrear  of 
the  improve  me  nta  of  the  age,  in  this  branch  of  the  science  ;  and  it  will  not  do 
to  take  oar  doctrines  of  mortgagee  from  Littleton  and  Coke.  The  language 
•f  the  court*  of  law  ie  now  eaeentially  the  same  aa  that  in  equity ;  and  it  is 
■aid,  again  and  again,  to  be  an  affront  to  common  aenoe,  to  hold  that  the 
mortgagor,  even  of  a  freehold  interest,  is  not  the  real  owner.  To  ahow  that 
many  of  the  positions  of  Judge  Trowbridge  are  not  law  at  this  day,  it  is 
■ancient  to  stats,  that  he  maintains  that  the  equity  of  redemption  is  not  lia- 
ble Id  be  taken  iu  execution  ;  that  the  mortgage  money,  on  redemption,  goes 
to  the  heir,  and  not  (0  tbe  executor  of  the  mortgagee  ;  that  a  third  mortga- 
gee, without  notice,  may  buy  in  the  first  mortgage,  and  secure  himself 
against  the  second  ;  that  the  mortgagee  in  fee  haa  an  interest  which  the 
creditor  may  take  on  execution.  The  cases  of  Morgan  a.  Davie,  Paxon  e. 
Fail,  Jackson  v.  Davis,  and  Jackson  o.  Blodgst,  may  be  selected  aa  canes  in 
which  it  baa  been  adjudged  in  the  courts  of  law,  that  on  discharge  of  the 
■wtfsge,  after  a  default,  the  fee  reverts  to,  and  vests  in  the  mortgagor, 
without  any  conveyance  ;  and  I  am  persuaded,  that  moat  of  the  courts  of 
la*  in  this  country  would  not  now  tolerate  a  claim  of  title  under  a  mortgage, 
admitted  or  shown  to  have  been  fully  and  fairly  satisfied  by  payment  of  tha 
oVot.  In  New-Hampshire,  there  ie  a  statute  provision,  which  re- 
'■orMths  "laud  to  the  mortgagor,  by  simple  payment,  or  tender,  after  "13b' 
Ik  condition  i»  broken.  Sweet  t>.  Horn,  1  Adams,  333.  Though 
tat  cancelling  of  a  deed  does  not  revest  an  eetate,  which  haa  once  passed 
■•ear  it  by  a  transmutation  of  poaaeaalon,  Hudson's  case,  Prtc.  in  Ch.  335 ; 
J*,  if  the  grantee  has  voluntarily,  and  without  mistake,  destroyed  tha  deed,. 
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with  ■  view  to  revest  the  title,  he  cannot  be  permitted  to  show  iu  content* 
by  parol  proof.  Id  that  way,  by  a  species  of  estoppel,  the  detraction  of  a 
deed  may  have  tha  effect  of  a  reconveyance.  Fairer  ».  Farrar,  4  JV.  if. 
Hep.  191. 

la  Cameron  «.  Irwin,  5  Hill  JV.  Y.  Rep.  272,  it  wu  adjndged  that  payment 
of  a  mortgage  eitinguishes  the  power  of  aale  contained  in  it  So  in  the 
case  of  the  payment  of  a  judgment  Payment  extinguishes  a  mortgage  u 
much  aa  if  it  wae  released  or  cancelled,  and  the  whole  title  revest*  in  the 
mortgagor.  The  aaeignee  of  n  mortgage  hold*  by  no  title  or  right  paramount 
to  that  of  his  aatignor.  But  in  Connecticut,  in  the  cane  or  Smith  b.  Via- 
cent,  15  Cons.  Rip.  1,  it  was  adjndged,  a*  late  aa  1842,  that  the  title  of  a 
mortgagee,  under  a  aaliafied  mortgage  alter  foreclosure,  might  be  set  op  u 
a  defence  at  law,  by  a  person  not  a  stranger,  to  an  action  of  ejectment,  as 
tha  title  is  to  be  governed  by  what  appears  npon  the  records.  And  in  Rsy- 
nor  v.  Wilson,  6  Kill  JV.  Y.  Kef.  469,  it  was  adjudged  that  the  destruction  or 
surrender  of  a  deed  of  lands,  would  not  operate  to  revest  the  grantor  with 
the  title,  Duncan  v.  Wickliffo,  4  Scammon  Rep.  453,  S.  P.  Bnt  though 
■where  title  has  passed  by  transmutation  of  possession,  it  does  not  revest  bv 
the  cancelling  of  the  deed,  yet  the  party  who  voluntarily  nsncels  his  deed,  is 
precluded  from  taking  it  up. 
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Estates  in  expectancy  are  of  two  kinds ;  one  created 
by  the  act  of  the  parties,  and  called  a  remainder;  the 
other  by  the  act  of  law,  and  called  a  reversion.  I  shall 
confine  myself  in  this  Lecture  to  estates  in  remainder. 

To  give  as  much  perspicuity  as  possible  to  the  ar- 
rangement and  discussion  of  so  intricate  a  subject,  I  shall 
treat  of  remainders  in  the  following  order: 
L  Of  the  general  nature  of  remainders. 
II.  Of  vested  remainders. 

III.  Of  contingent  remainders. 

IV.  Of  the  rule  in  Shelley's  case. 
V.  Of  the  particular  estate. 

VI.  Of  remainders  limited  by  way  of  use. 
VIL  Of  the   time   within   which   a  contingent   re- 
mainder must  vest. 
VOL  Of  the  destruction  of  contingent  remainders. 
IX.  Of  some  remaining  properties  of  contingent  re- 
mainders. 

I-  Of  the  general  nature  of remainders. 

A  remainder  is  a  remnant  of  an  estate  in  land,  de- 
pending upon  a  particular  prior  estate,  created  at  the 
«wne  time,  and  by  the  same  instrument,  and  limited  to 
arise  immediately  on  the  determination  of  that  estate, 

Vol.  IV.  16 


tizcdoy  GoOgIC 


197  OF  REAL  PROPERTY.  (Part  Vi- 

and not  in  abridgment  of  it.m  In  the  New-York 
•198  Revised  Statutes,*  "it  is  defined  to  be  an  estate- 
limited  to  commence  in  possession  at  a  future  day,  on 
the  determination,  by  lapse  of  time,  or  otherwise,  of  a  pre- 
cedent estate,  created  at  the  same  time."  Mr.  Cornish,  after 
a  careful  analysis  of  Lord  Coke's  definition,  substitutes 
his  own.  A  remainder,  he  says,  is  "an  estate  in  lands, 
hereditaments,  or  chattels  real,  limited  to  one  who  may 
take  a  new  estate  therein,  on  the  natural  determination 
of  a  particular  estate  in  the  same  subject  matter,  created 
either  in  fact,  or  in  contemplation  of  law,  together  with 
such  particular  estate,  and  forming,  to  certain  purposes, 
but  one  estate  therewith."d  A  remainder  may  consist 
of  the  whole  remnant  of  the  estate  ;  as  in  the  case  of  a 
lease  to  A.  for  years,  remainder  to  B.  in  fee ;  or  it  may 
consist  of  a  part  only  of  the  residuary  estate,  and  there 
may  be  a  reversion  beyond  it  left  vested  in  the  grantor, 
as  in  the  case  of  a  grant  to  A.  for  years,  remainder 
to  B.  for  life ;  or  there  may  be  divers  remainders  over, 
exhausting  the  whole  residuum  of  the  estate,  as  in  the 
case  of  a  grant  to  A.  for  years,  remainder  to  B.  for  life, 
remainder  to  C.  in  tail,  remainder  to  D.  in  fee.  The 
various  interests  into  which  an  estate  may  be  thus  sub- 


'  Co.  Lilt.  49,  a.  143,  a.  9  Blacks.  Com.  163.  Preston  on  Estate*,  vol. 
i.  90, 91. 

6  Vol.  i.  723,  see.  10,  11. 

■  The  New-York  statu  tea  givo  a  broad  construction  to  tho  term  remainder, 
for  thoy  declare,  that  where  a  future  estate  is  dependent  on  a  precedent  es- 
tate, it  is  a  remainder,  and  may  be  crested  and  transferred  as  such.  1  Hea- 
York  Revised  Statute;  723,  sec  11. 

*  Cornish's  £ufly  on  the  Doctrine  of  Remainder;  1837,  p.  96.  Mr. 
Cornish  pronounces  his  own  definition  to  be  accurate  ;  but  he  It  not  remarka- 
bly happy,  either  in  brevity,  or  neatness,  or  clearness  of  expression.  He 
ought  to  be  accurate  ad  ungusm,  for  he  hu  occupied  upwards  of  stivunty 
pages  in  a  laboured  analysis  to  produce  his  definition  ;  and  some  parts  of  his 
inquiry  involve  critical  discussions  upon  the  moat  abstruse,  subtle,  and  artifi- 
cial distinctions  in  the  law.  They  could  not  be  made  intelligible,  without 
giving  more  space  to  them  than  these  Lectures  will  allow. 


3,0itizcd  oy  GoOgIC 


Lac  LIX]  OP  SBAL  PROPERTY.  198 

divided,  make,  for  many  purposes,  bat  one  estate,  being 
different  parts  or  portions  of  the  same  entire  inherit- 
ance.* Though  a  remainder,  in  its  original  simplicity, 
would  appear  to  be  very  easy,  safe,  and  practical',  yet 
the  doctrine  of  remainders,  when  the  collateral  refine- 
ments, and  complex  settlements  which  have,  in 
the  •course  of  time,  grown  out  of  it,  are  con-  "199 
sidered,  will  be  found  to  surpass  all  the  modifica- 
tions of  property  in  the  difficulties  which  attend  the  study 
and  the  practice  of  it.  The  subdivision  of  the  interest 
of  an  estate,  to  be  enjoyed  partively,  and  in  succession, 
is  a  very  natural  and  obvious  contrivance,  and  must 
have  had  a  place  in  early  civilization. b 

If  the  whole  fee  be  granted,  there  cannot,  as  a  matter 
of  course,  be  any  remainder.'  So,  if  an  estate  be 
granted  to  A.  and  his  heirs,  till  C.  returns  from  Rome, 
and  then  to  the  use  of  B.  in  fee,  the  limitation  to  B. 
cannot  be  good  as  a  remainder,  though  it  may  enure  as 
a  shitting  use  or  executory  limitation ;  for  the  entire  fee 
passed  to  A.  as  a  base  or  qualified  fee,  in  which  the 
grantor  retained  only  a  possibility  of  reverter.*  But  if 
the  estate  had  been  granted  to  A.  without  words  of  in- 
heritance, until  C.  returned  from  Rome,  he  would  have 
taken  only  a  freehold  estate,  and  the  residue  of  the  es- 


'  9  Black:  Cm*.  164. 

1  Mr.  Comoh  ha*  detected,  in  aome  ancient  authorities,  the  evidence  that 
partial  intercuts,  cured  oat  of  [be  inheritance,  with  a  limitation  of  remain- 
der* orer,  existed  among  (he  Anglo-Saxons.     Eitay  on  Remainder*,  3. 

*  That  ia  a  clear  principle  of  Iho common  law;  bat  the  Sea-York  United 
Sltlntet,  nil.  i.  733,  »ec.  16,  have  changed  the  whole  doctrine  on  thia  point, 
and  aUowada  contingent  remainder  in  fee  to  be  created  on  a  prior  rem aind or 
in  fee,  and  to  take  effect  in  the  event  that  the  peraoni  to  whom  the  firit  re- 
mainder n  limited  ahall  die  under  the  age  of  twenty-one  years,  or  upon  any 
other  contingency,  by  which  the  nutate  of  inch  peraona  may  be  determined 
before  they  attain  their  foil  age.  So,  a  fee  may  be  limited  upon  a  fee,  upon 
a  contingency  which,  if  it  ahonld  occur,  mart  happen  within  the  period  pre- 
aeribedby  the  article,  that  It,  two  lirea  in  being  at  the  creation  of  the.  aetata- 
JM.Me.S4. 

*  lit  Co.  9T.     1  So.  Cat.  Air.  166,  E.  I.    Vide  mipro,  p.  10,  note  b. 
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tate,  upon  the  return  of  C,  if  limited  to  the  use  of  B-, 
would  be  a  remainder.    It  would  equally  have  been  a 

remainder,  if  the  estate  had  been  limited  to  A. 
"800     and  the  'heirs  of  his  body,  until  the  return  of  C. 

from  Rome,  and  then  to  the  use  of  B.  in  fee ;  tea 
an  estate  tail,  not  being  the  whole  inheritance  like  a 
qualified  fee,  but  only  a  portion  of  the  entire  estate,  the 
remnant  to  B.  would  be  a  remainder.  There  can  be  no 
remainder  limited  after  an  estate  of.  inheritance,  except 
it  he  after  an  estate  tail.  There  may  be  a  future  use, 
or  executory  devise,  but  it  will  not  be  a  remainder.'  In 
a  devise,  a  subsequent  interest  may  frequently  be  sup- 
ported as  a  remainder,  notwithstanding  a  limitation  to 
the  heirs  of  the  prior  devisee,  provided  the  generality  of 
the  word  heirs  be  restrained  to  issue,  as  a  devise  to  A. 
and  his  heirs,  and  if  he  dies  without  issue,  remainder 
over.b  If  the  prior  fee  be  contingent,  a  remainder  may 
be  created,  to  vest  in  the  event  of  the  first  estate  never 
taking  effect,  though  it  would  not  be  good  as  a  re- 
mainder, if  it  was  to  succeed,  instead  of  being  collateral 
to  the  contingent  fee.  Thus,  a  limitation  to  A.  lor  life, 
remainder  to  his  issue  in  fee,  and  in  default  of  such  issue 
remainder  to  B-,  the  remainder  to  B.  is  good  as.  being 
collateral  to  the  contingent  fee  in  the  issue.  It  is  not  a 
fee  mounted  upon  a  fee,  but  it  is  a  contingent  remainder 
with  a  double  aspect,  or,  as  Mr.  Douglas  says,  with  less 


•  2  latt.  336.    Feme  or,  Remainder;  7, 8. 

»  Dm  o.  Ellin,  9  Bait'*  Rep.  3B2.  Tenoy  r.  Agar,  IS  ibid.353.  Danao; 
«.  Griffith,  4  Moult  d>  Seta.  61.  The  neriesof  cases  on  this  subject,  a*  Mr. 
Humphreyi  expresses  it,  in  fab  Oburvatvuit  an  Real  Property,  ham  beon 
"obscoralj  shading  down  from  a  foe-simple  to  a  fee-tail."  The  Ifete-Ytrk 
Revised  Statute;  (toI.  i.  729,  sec.  3,  4,)  have  provided  for  tin  preservation 
of  valid  remainders,  limited  upon  evary  estate,  whioh,  under  the  English 
lav,  would  be  adjudged  an  estate  tail.  They  are  declared  valid  aa  condi- 
tional limitations  upon  a  fee,  and  ve«t  in  possession  on  the  death  of  Uie  fits* 
taker,  without  issue  living  at  the  time  of  fail  death. 
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quaintness,  on  a  doable  contingency.*  But  if  the 
remainder  over  to  B.  "had  been  merely  in  the  *201 
event  of  such  dying  before  twenty-one,  it  would 
nave  been  good  only  as  a  shifting  use  or  executory  de- 
vise, for  it  would  have  rested  on  an  event  which  rescinds 
a  prior  vested  fee.0  There  is  likewise  a  double  contin- 
gency when  estates  are  limited  over  in  the  alternative, 
or  in  succession.  If  the  previous  estate  takes  effect,  the 
Subsequent  limitation  awaits  its  determination,  and  then 
vests.  But  if  the  first  estate  never  vests  by  the  hap- 
pening of  the  contingency,  then  the  subsequent  limita- 
tion vests  at  the  time  when  the  first  ought  to  have 
vested.*  The  New-York  Ranted  Statvtafi  have  provided 
for  this  case  of  limitations  in  the  alternative,  by  de- 
claring, that  two  or  more  future  estates  may  he  created 
to  take  effect  in  the  alternative,  so  that  if  the  first  in 
order  shall  fail  to  vest,  the  next  in  succession  shall  be 
substituted  for  it,  and  take  effect  accordingly. 

Cross-remainders  are  another  qualification  of  these 
expectant  estates,  and  they  may  be  raised  expressly  by 
deed,  and  by  implication  in  a  devise.  If  a  devise  be  of 
one  lot  of  land  to  A.,  and  of  another  lot  to  B-,  in  fee,  and 
if  either  dies  without  issue,  the  survivor  to  take,  and  if 
both  die  without  issue,  then  to  C.  in  foe,  A.  and  B.  have 
cross-remainders  over  by  express  terms ;  and  on  the 
failure  of  either,  the  other,  or  his  issue,  takes,  and  the 
remainder  to  C.  is  postponed ;  but  if  the  devise  had 
been  to  A.  and  B.  of  lots  to  each,  and  remainder  over 
on  the  death  of  both  of  diem,  the  cross-remainders  to 
them  would  be  implied  .*    Bo,  if  different  parcels  of  land 


'  Loddmgttm  v.  Kin*,  1  Lard  Roy".  303.    Domg.  Rep.  505,  a 

•  Omiil  m  Remainder*,  37—39. 

•  Vol.  L  T94,  mo.  85. 

•  Chadook  *.  Cowley,  Ore.  Juc  695.    9  Blaet*.  Ctm.  381.    ! 
Whim,  2  Bailey"  e  8.  C.  Rep.  449. 
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axe  conveyed  to  different  persons  by  deed,  and  by  the 
limitation  they  are  to  have  the  parcel  of  each  other  when 
their  respective  interests  shall  determine,  they  take  by 
cross-remainders ;  and  this  complex  doctrine  of  cross- 
remainders,  in  the  mode  in  which  the  parties  become 
entitled,  and  in  their  proportions,  though  not  in 
•202  their  interests,  has  a  great  analogy,  as  Mr.  'Pres- 
ton observes,  to  the  order  of  succession  between 
coparceners."  The  courts  lean  in  favour  of  cross-re- 
mainders, in  order  to  effectuate  the  intention.  It  is  a 
method  to  bring  the  estate  together. 

(H.)  Of  vested  remainders 

Remainders  are  of  two  sorts,  vested  and  contingent 
An  estate  is  vested  when  there  is  an  immediate  right  of 
present  enjoyment,  or  a  present  fixed  right  of  future  en- 
joyment. It  gives  a  legal  or  equitable  seisin.11  The  de- 
finition of  a  vested  remainder  in  the  New-  Tori  Rented 
Statutes,"  appears  to  be  accurately  and  fully  expressed. 
It  is  "  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  lands,  upon 
the  ceasing  of  the  intermediate  or  precedent  estate."  A 
grant  of  an  estate  to  A.  for  life,  with  the  remainder  in 
fee  to  B.,  or  to  A.  for  life,  and  after  his  death  to  B.  in  tee, 
is  a  grant  of  a  fixed  right  of  immediate  enjoyment  in 
A.,  and  a  fixed  right  of  future  enjoyment  in  B.  So,  if 
the  grant  was  only  to  A.  for  life,  or  years,  the  right  under 
it  would  be  vested  in  A.  for  the  term,  with  a  vested  re- 
version in  the  grantor.    Reversions,  and  all  such  future 


»  Preston  an  Eitalei,  toI.  i.  94.  98- 

b  Ibid.  toI.  i.  64.  Mr.  Preston  saya,  there  may  be  an  executory  interest, 
which  is  neither  verted  not  contingent,  and  yet  curriea  with  it  a  certain  and 
fixed  right  of  futon  enjoyment ;  and  he  instances  the  caae  of  a  derise  of  a 
freehold,  to  commence  on  the  death  of  B.  This,  he  aaya,  is  a  certain  inter- 
eat,  which  i»  not  executed  immediately ,  ao  aa  to  be  vented  ;  bat  thia  n  ai- 
c«iie  refinement.     I*  it  not  a  rested  right  of  I'ntnre  enjoyment? 

•  Vol.  L  733,  aeo.  13. 
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uses  and  executory  devises  as  do  not  depend  upon  any 
uncertain  event  or  period,  are  vested  interests.1  A  vested 
remainder  is  a  fixed  interest,  to  take  effect  in  possession 
after  a  particular  estate  is  spent.  If  it  be  uncertain 
whether  a  use  or  estate  limited  in  jvta.ro  shall  ever  vest, 
that  use  or  estate  is  said  to  be  in  contingency.1*  But 
though  it  may  be  uncertain  whether  a  remainder  will 
■ever  take  effect  in  pouation,  it  will  nevertheless 
*be  a  vested  remainder  if  the  interest  be  fixed.  "203 
The  law  favours  vested  estates,  and  no  remain- 
-der  will  be  construed  to  be  contingent,  which  may,  con- 
sistently with  the  intention,  be  deemed  vested.6  A  grant 
to  A.  for  life,  remainder  to  B.,  and  the  heirs  of  his  body, 
is  a  vested  remainder ;  and  yet  it  is  uncertain  whether 
B.  may  not  die  without  heirs  of  his  body,  before  the 
death  of  A.,  and  so  the  remainder  never  take  effect  in 
possession.  Every  remainder-man  may  die,  and  with- 
out issue;  before  the  death  of  the  tenant  for  life.  It  is 
■the  present  capacity  of  taking  effect  in  possession,  if  the 


*  fcame'e  Int.  to  hie  Treat  ite  on  Remaindere. 

*  ID  Co.  85,  a. 

*  In  Moore  n.  Lyons,  35  Wendell,  119,  it  wu  held  in  the  conrt  of  errors 
of  New-York,  after  a  Tory  able  and  learned  discussion,  that  in  a  devise  of 
*Ml  estate  to  A.  for  life,  and  after  hie  death,  to  three  other*,  or  to  the  iutbi- 

ssrs  or  rara'mr  of  them,  their  heirt  and  atngne  forever,  the  remainder- 
men took  a  vetted  intereet  at  the  death  of  the  teetator.  SorvJTonhip  is  re- 
ferred to  the  period  of  the  death  of  the  testator,  if  there  be  no  special  intent 
■BMJftsj  to  the  contrary  so  as  not  to  cut  off  the  heirs  of  the  remainder-man 
-who  should  happen  to  die  before  the  tenant  for  life.  They  are  Tested  and 
not  contingent  remainders.  This  is  now  become  the  settled  technics!  con- 
struction of  the  language  and  the  established  English  rule  of  construction. 
Doe  ex  dem.  Waring  o.Prigg,  8  Barn.  4-  Crete.  231,  and  the  decision  of  Sir 
John  Leach  in  Cripps  0.  Woleott,  4  Stadd.  Rep.  II,  is  overruled.  King  *. 
King,  1  WatU  j-  Serg,  Rep.  305,  B.  P.  It  is  the  uncertainty  of  the  right 
at  enjoyment,  and  not  the  uncertainty  of  its  actual  enjoyment,  which  ren- 
du™ a  remainder  contingent.  The  present  capacity  of  taking  effect  in  pos- 
session, if  the  possession  were  to  become  Tenant,  distinguishes  a  Tested  from 
*  contingent  remainder,  and  not  the  certainty  that  the  possession  will  erer 
become  recant  while  the  remainder  continue*  Vice-chancellor,  3  Sand- 
JareT*  Ch,  Rep.  533,  Williamson  t>.  Field. 
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possession  were  to  become  vacant,  and  not  the  certainty 
that  the  possession  will  become  vacant  before  the  estate 
limited  in  remainder  determines,  that  distinguishes  a 
vested  from  a  contingent  remainder.*  When  the  event 
en  which  the  preceding  estate  is  limited  must  happen, 
and  when  it  also  may  happen  before  the  expiration  of 
the  estate  limited  in  remainder,  that  remainder  is  vest- 
ed ;  as  in  the  case  of  a  lease  to  A.  lor  life,  remainder  to 
B.  during  (he  life  of  A. ,  the  preceding  estate  determines 
on  an  event  which  must  happen ;  and  it  may  determine 
by  forfeiture  or  surrender  before  the  expiration  of  A.'s 
life,  and  the  remainder  is,  therefore,  vested.1*  A  re- 
mainder, limited  upon  an  estate  tail,  is  held  to  be  vest- 
ed ;  though  it  must  be  uncertain  whether  it  will 
•204  ever  take  place.'  The  lines  of  "distinction  be- 
tween vested  and  contingent  remainders  are  so 
nicely  drawn,  that  they  are  sometimes  difficult  to  be 
traced ;  and,  in  some  instances,  a  vested  remainder 
would  Beem  to  possess  the  essential  qualities  of  a  con- 
tingent estate.     The  struggle  with  the  courts  has  been 


•  Parkhurst  e-  Smith,  WilUf  Rep.  337.  Frame  on  Rem.  277,  378. 
Vender  Hoyden  o.  Cnndall,  3  Denio  Stp.  18.  Mc.  Cornish,  however,  ob- 
serves Tory  justly,  that  there  are  nw  in  which  n  remainder  ia  vested,  with- 
out a  present  capacity  for  taking  effect  in  possession,  if  the  particular  eatate 
were  to  determine  immediately.    Euay  on  Rem.  109. 

•  Fearnt,  379  -  286. 

•  Badger  o.  Uoyd,  1  Salt.  933.  1  J<ord  Raym.  523,  S.  C.  Iresv.Legge, 
3  Tim  Rep.  488,  note.  Thus,  in  a  cue  of  a  devise  to  A.  and  the  hein  of 
his  body,  and  in  default  thereof  to  B. ;  or  in  the  case  of  a  devise  to  B.  and 
alter  his  death,  without  male  issue,  to  C. ;  and  after  his  death,  without  male 
issue,  to  D. ;  and  if  D.  die  without  male  issue,  none  of  these  prior  devisees 
being  living,  to  E.  in  fee  ;  here  the  remainder  to  B-,  in  the  one  case,  and  to 
K.  in  the  other  is  Tested.  There  was  a  like  decision  in  Luddington  o.  Kino, 
1  Lord  Raym.  303,  though  the  judges  were  not  unanimous  on  the  question, 
whether  the  remainder  was  vested  or  contingent.  A  vested  remainder  is  an 
interest,  Mid  Chancellor  Walworth,  in  Hawley  fe  King  p.  James,  (ta/rs  p. 
330,)  which  cannot  be  defeated  by  third  parsons,  or  contingent  events,  or  by 
failure  of  a  condition  precedent,  if  tit  ransindn-.msn  licet,  and  lit  estate 
limited  to  kirn  by  way  of  reominrier  continues,  until  all  tit  precedent  tt- 
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for  that  construction  which  tends  to  support  the  remain- 
der by  giving  it  a  vested  character ;  for  if  the  remain- 
der be  contingent,  it  is  in  the  power  of  the  particular 
tenant  to  defeat  it  by  a  fine  or  feoffment..'  The  courts 
have  been  subtle  and  scrutinizing  in  their  discriminations 
between  vested  and  contingent  remainders.  The  sta- 
bility of  title  has  depended  very  much  on  the  distinc- 
tion ;  and  the  judges  observed,  in  the  case  of  Parkhvrit 
v.  Smith,*  that  if  they  were  to  adopt  the  definition  of  a 
contingent  remainder  contended  for  upon  the  argument, 
they  would  overturn  all  the  settlements  that  ever  were 
made. 

A  limitation,  after  a  power  of  appointment,  as,  to  the 
use  of  A.  for  life,  remainder  to  such  use  as  A.  shall 
appoint,  and  in  default  of  appointment,  remainder  to 
B.,  is  a  vested  remainder,  though  liable  to  be  divested 
by  the  execution  of  the  power."  The  better  opinion 
also  is,  that  if  there  be  a  devise  to  trustees  and  their 
betrs,  during  the  minority  of  a  beneficial  devisee,  and 
then  to  him,  or  upon  trust  to  convey  to  him,  it  conveys 
a  vested  remainder  in  fee,  and  takes  effect  in  possession 
when  the  devisee  attains  twenty-one.  The  general  rule 
is,  that  a  trust  estate  is  not  to  continue  beyond  the  period 
required  by  the  purposes  of  the  trust;  and  notwith- 
standing the  devise  is  to  trustees  and  their  heirs,  they 
take  only  a  chattel  interest,  for  the  trust,  in  such  a  case, 
does  not  require  an  estate  of  a  higher  quality.  If  the 
devisee  dies  before  the  age  of  twenty-one,  the  estate 
descends  to  his  heirs  as  a  vested  inheritance.  The 
Master  of  the  Rolls  said,  that  the  trustees  in  such  a  case 


'  Dumpier,  J.,  3  Mauh  d}  Sttm.  33. 

*WUkS  Rep,  331. 

•  Connioghem  e.  Moody,  1  Vet.  174.  Doe  o.  Martin,  4  Term  Rep.  39. 
If  ■  mm  power  be  gi*en  to  appoint  a  remainder  among  a  number  of  aacer- 
Uawd  nenone,  with  a  limitation  over  to  the  whole  number  of  peraona  in  do- 
Wt  of  appointment!  the  remainder  ia  vested,  subject  to  be  diverted  by  the 
attention  of  tb*  power.    Sugdenvn  Power;  151,  5th  London  edit. 
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had  an  *estate  for  so  many  years  as  the  minority  of  the 
deviBee  might  last' 

Vested  remainders  are  actual  estates,  and  may  be 
conveyed  by  any  of  the  conveyances  operating  by  force 
of  the  statute  of  uses.  Where  estates  tail  exist,  they 
may  be  destroyed  by  a  common  recovery  suffered  by 
the  tenant  in  tail ;  for  that  destroys  every  thing,  as  well 
remainders  and  reversions,  and  all  ulterior  limitations, 
whether  by  shifting  use  or  executory  devise.  But  if  a 
particular  tenant  for  life  or  years,  on  whose  estate  a 
vested  remainder  depends,  makes  a  tortious  convey' 
ance,  which  merely  works  a  forfeiture  of  his  particular 
estate,  and  does  not  ransack  the  whole  estate,  the  next 
remainder-man,  whose  estate  was  disturbed  and  dis- 
placed, may  take  advantage  of  the  forfeiture,  and  enter.1 

Where  a  remainder  is  limited  to  the  use  of  several 
persons,  who  do  not  all  become  capable  at  the  same 
time,  as  a  devise  to  A.  for  life,  remainder  to  his  children ; 
the  children  living  at  the  death  of  the  testator  take  vest- 
ed remainders,  subject  to  be  disturbed  by  after-born 
children.  The  remainder  vests  in  the  persons  first  be- 
coming capable ;  and  the  estate  opens  and  becomes  di- 
vested in  quantity  by  the  birth  of  subsequent  children, 
who  are  let  in  to  take  vested  proportions  of  the  estate,* 


•  Doe  d.  Lea,  3  Ttrm  Rip.  41.  Stanley  b.  Stanley,  IS  Vet.  491.  Dm 
e.  Nicholli,  1  Barntc.  d>  Creit.  336.  Mr.  Cornish,  in  bii  Enay  m  Remain- 
drrt,  105. 107,  coniiders  this  principle  as  a  glaring  anomaly  in  the  lav. 
holding  an  aetata  with  word*  of  inheritance,  a  mere  chattel  devolvable  upon 
Biennial*  ;  and  thai  if  it  waa  to  bo  applied  to  conveyance*  initead  of  Willi, 
it  would  oitirpntn  the  moat  rooted  principle*  of  the  lyntem  of  property. 

»  Litt.  tec.  416.     Co.  LiM.  358, a. 

•  Ftanu,  394 — 396.  Doe  d.  Penyn,  3  Term  Rep.  484.  Lawrence  v- 
Magga,  1  Ederii  Rep.  453.  Doe  o.  Provooat,  4  Joknt.  Rep.  Gl.  Right  a. 
Creber,  S  Barme.  d>  Crete.  866.  Annalile  u.  Patch,  3  Pick.  Rep.  360.  A 
-deviae  to  B.  for  life,  remainder  to  hin  children,  but  if  be  diea  without  leaving 
children,  remainder  over.  Both  the  remainder!  are  contingent,  but  if  B.  af- 
terward! marriea,  and  has  a  child,  the  remainder  become*  veiled  in  that  child, 
•object  to  open  and  let  in  after-born  children,  and  the  remainder!  over  are 
gone  forever.    The  remainder  become*  a  vested  remainder  in  fee  in  the  chid 
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So,  a  devise  to  A.,  in  fee,  if,  or  when  he  attains 
the  age  of  twenty-one  years,  becomes  a  *vested  *206 
remainder,  provided  the  will  contained  an  inter- 
mediate disposition  of  the  estate,  or  of  the  rents  and 
profits,  during  the  minority  of  A.,  or  if  it  directed  the 
estate  to  go  over  in  the  event  of  A.  dying  under  age.* 
fiat  if  there  be  no  intermediate  disposition  of  the  estate, 
the  estate  so  devised  is  not  vested,  but  becomes  a  con- 
tingent or  executory  devise.b 

QL   Of  contingent  remainders. 

A  contingent  remainder  is  limited  so  as  to  depend  on 
an  event  or  condition  which  is  dubious  and  uncertain, 
and  may  never  happen  or  be  performed,  or  not  until 
after  the  determination  of  the  particular  estate.  It  is 
not  the  uncertainty  of  enjoyment  in  future,  but  the  un- 
certainty of  the  right  to  that  enjoyment,  which  marks 
the  difference  between  a  vested  and  contingent  interest.* 


*umit  iaben,  and  it  doaa  not  wait  for  the  parent's  death,  and  if  the 
shM  diet  in  the  lifetime  of  the  parent,  the  reeled  eetate  in  remainder  de- 
"ende  to  ha  heir*.  Doe  v.  Perryn,  3  Term  Rep.  484,  and  we  particularly 
-the  opinion  of  Mr.  Justice  Bailer  in  that  ooee.  Right  t>.  Crebnr,  5  Bantu. 
&Cruu.866.  Starr,  J.,  in  Siseon  *.  Senbury,  1  Swmmr,  243.  Hannanv. 
Oaten,  4  Paigt,  336.  MarseDii  e.  Tatkimer,  3  ibid.  35.  See  also,  infra, 
p  Ml, note,  351,  note,  383,  note. 

>  Bonuton 's  case,  3  Co.  19.  Doe  n.  Underdown,  WOUS  Rep.  393. 
GoedtWe  n.  Whitby,  1  Burr.  338.  Doe  v.  Lea,  3  Term  Rep.  41.  Brom- 
6eld  o.  Cretrder,  4  Hot.  4}  Pull.  313.    Doe  ».  Moore,  14  Easf*  Rtp.  601. 

'  Bollock  v.  Stones,  9  7m.  531.   Sir  William  Grant,  in  Benson  e.  Gra- 

•  Ftmnu  en  Ram.  3.  Preston  on  Bitattt,  vol.  L  71.  74.  By  the  statute 
a  1844,  of  7  ud  8  Vict  eh.  76,  for  "  eimplif ying  the  assurance  of  property 
or  lieed,"  contingent  remainders  are  abolished,  and  every  eetate  which  would 
here  taken  effer.t  as  snob,  shall  take  effect,  if  in  a  will,  u  ao  eiecntory  de- 
nse; and  if  m  a  deed,  as  an  eiecntory  limitation  or  eetate  of  the  same  na- 
tare  aa  an  executory  device.  Contingent  remainders  are  by  this  statute 
ahobabed  thereafter.  Judge  Williams  in  hii  plain  and  familiar,  bnt  qui  to 
karaed  "Prineiplea  of  the  Law  of  Real  Property,"  sayi  that  there  it  not 
an  instance  to  be  found  of  a  valid  contingent  remainder,  prior  to  the  reign 
of  Henry  VI.    The  masterly  treatise  of  Mr.  Fearne,  and  which  if  now  in  a 
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Tbe  contingency  on  which  the  remainder  ia  made  to- 
depend,  must  be  a  common,  or  near  possibility,  as  death, 
or  death  without  issue,  or  coverture.  If  it  be  founded 
on  a  remote  possibility,  as  a  remainder  to  a  corpora- 
tion not  then  in  being,  or  to  the  heirs  of  B.,  who  is  not 
then  in  being,  (and  which  the  law  terms  a  possibility 
upon  a  possibility,)  the  remainder  is  void.'  The  defini- 
tion of  a  contingent  remainder  embraces  four  spe- 
•207  cies  of  them ;  and  Mr.  Fearne  is  of  opinion  "that 
every  known  instance  of  a  contingent  remainder 
may  be  reduced  to  one  or  the  other  of  the  following 


(1.)  The  first  sort  is  where  the  remainder  depends  on 
a  contingent  determination  of  the  preceding  estate,  and 
it  remains  uncertain  whether  the  use  or  estate  limited  m 
future  will  ever  vest.  Thus,  if  A.  makes  a  feoffment  to 
the  use  of  B.,  till  C.  returns  from  Rome,  and  after  such 
return  remainder  over  in  fee,  the  remainder  depends  en- 
tirely on  the  uncertain  or  contingent  determination  of  the 
estate  in  B.,  by  the  return  of  C.  from  Rome.b 

(2.)  The  second  sort  is  where  the  contingency,  on 
which  the  remainder  is  to  take  effect,  is  independent  of  the 
determination  of  the  preceding  estate,  and  must  precede 
the  remainder.  As  if  a  lease  be  to  A.  for  life,  remainder 
to  B.  for  life,  and,  if  B.  die  before  A.,  remainder  to  C. 
for  life  ;  the  event  of  B.  dying  before  A.,  does  not  affect 

great  degree  rendered  umIbh  by  the  late  statute*,  presented,  am  ho  obnetvea, 

■  beautiful  epeeimen  of  id  endless  variety  at  complex  cases,  all  reducible  to 

■  few  plain  and  ample  principle.  But  the  act  of  1845,  eb.  106,  repealed 
the  act  of  7  and  B  Vict.  c.  76,  which  abotiihod  contingent  remainders  retro- 
spectively and  allowed  contingent  interests  to  be  disposed  by  deed,  bat  oat  ta 

defeat  or  enlarge  an  estate  tail. 

*  The  Mayor  of  London  v.  Alford,  Cra.  C.  576.  3  Co.  51.  Cholmley'a 
Date.  This  difficulty  ia  prcrided  for  by  the  Une-York  United  Statute; 
ml.  i.  734,  see.  SB,  which  declare,  that  no  future  estate,  otherwise  infid, 
should  be  void,  on  the  ground  of  the  probability  or  improbability  of  the  ana- 
tingeney  on  which  it  la  limited  to  take  effect. 

'3Cs.80,a.b.    Lorie's  ease,  10  Co.  85,  a. 
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the  determination  of  the  preceding  estate,  but  ia  a  du- 
bious event  which  must  precede,  in  order  to  give  effect 
to  the  remainder  in.  C 

(3.)  A  third  kind  is  where  the  condition  upon  which 
the  remainder  is  limited  is  certain  in  event,  but  the  de- 
termination of  the  particular  estate  may  happen  before 
it.  Thus,  if  a  grant  be  made  to  A.  for  life,  and  after 
the  death  of  B.,  to  C.  in  fee ;  here,  if  the  death  of  B. 
does  not  happen  until  after  the  death  of  A.,  the  par- 
ticular estate  is  determined  before  the  remainder  is 
vested,  and  it  fails  from  the  want  of  a  particular  estate 
to  support  it> 

(4.)  The  fourth  class  of  contingent  remainders  is 
where  the  person  to  whom  the  remainder  is  limited  is 
not  ascertained,  or  not  in  being.  As  in  the  case  of  a 
limitation  to  two  persons  for  life,  remainder  to  the  sur- 
vivor of  them ;  or  in  the  case  of  a  lease  to  A.  for 
life,  remainder  to  the  right  heirs  *of  B.  then  *208 
living.  B.  cannot  have  heirs  while  living,  and  if 
he  should  not  die  until  after  A.,  the  remainder  is  gone, 
because  the  particular  estate  failed  before  the  remainder 
could  vest.* 


■  3  Co.  20,  a.     Co.  Litt.  378,  a. 
1  3  Co.  30,  a. 

■  Ore.  C.  109.  3  Co.  20,  n.  Feme,  3—6.  The  exemplar  which  are 
bare  cited  by  Mr.  Fosrao,  to  support  and  illustrate  this  classification  of  con- 
tingent remainder*,  are  mostly  taken  from  Boruton'e  cue,  3  Co.  19.  Ae 
Mr.  Fume's  treatise,  has  attained  the  authority  of  a  text  bonk  on  thii  ab- 
•Odm  branch  of  the  [aw,  I  have  followed,  though  without  entirely  approv- 
er of  his  arrangement.  The  more  comprehoDsive  division  by  Sir  William 
BUrlmooB,  haa  the  advantage  of  being  laaa  complex  and  more  simple.  Tbe 
oaoBilWD  ia  the  New-York  Reviled  Statute;  vol.  i.  733,  eee.  13,  ia  brief 
■as!  precise.  A  remainder,  says  the  statute,  is  contingent,  whilst  the  person 
(•sign,  or  the  event  upon  which  it  it  limited  to  take  tffect,  remains  un- 
"rtain.  Contingent  remainder!  are  divided  by  Sir  William  Blackslone  into 
two  kinds,  rbt,  remainders  limited  to  take  effect  either  to  a  dubious  and  un- 
otrUia  person,  or  upon  a  dubious  and  uncertain  scent.  The  three  first  of  Mr. 
(Win's  remainders  are  all  reaoliahle  into  the  contingency  of  a  dubious  and 
•MarUfa,  event,  and  it  ■  o«1t  tbe  last  that  ii  limited  to  a  duhiou.  and  uncertain 
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•There  is  a  distinction  which  operates  by  way  of  ex- 
ception to  the  third  class  of  contingent  remainders. 
Thus,  a  limitation  for  a  long  term  of  years,  as,  for  in- 
stance, to  A.  for  eighty  years,  if  B.  should  live  so  long, 
with  the  remainder  over,  after  the  death  of  B.,  to  C.  in 
fee,  gives  a  vested  remainder  to  C,  notwithstanding  it  is 
limited  to  take  effect  on  the  death  of  A..,  which  possibly 
may  not  happen  until  after  the  expiration  of  the  prece- 
ding estate  for  eighty  years.  The  possibility  that  a  life 
in  being  will  endure  thereafter  for  that  period,  is  so  ex- 
ceedingly small,  that  it  does  not  amount  to  a  degree  of 
uncertainty  sufficient  to  constitute  a  contingent  remain- 
der.    If,  however,  the  limitation  had  been  for  a  term  of 


person.  Lord  Cb-  J.  Willee,  id  the  opinion  which  he  gave  before  tho  House 
of  Lords,  on  behalf  of  all  the  judges,  in  (he  caee  of  Parkhuret  e.  Smith, 
(Willed  Rep.  397,)  declared,  that  thpre  were  but  two  sorts  of  contingent  rs 
maindan :  (1.)  Where  the  person  to  whom  the  remainder  in  limited  waa  not 
intut.  (3.)  Where  the  commencement  of  the  remainder  depended  on  some- 
matter  collateral  to  the  determination  of  the  particular  estate.  He  put, 
aa  an  instance  of  the  second  kind,  the  case  of  a  limitation  to  A.  for  life,  re- 
mainder to  H.,  after  the  death  of  C,  or  when  D.  returns  from  Rome  ;  and 
Mr.  FeamVa  three  first  species  of  contingent  remainders  are  included  under 
the  second  class  here  stated.  It  moat  be  admitted  in  the  word*  of  Ch.  J. 
Willee,  that  "  the  notion  of  a  contingent  remainder  is  a  matter  of  a  good 
deal  of  nicety."  Professor  Wodduon,  in  his  Viatrian  Lecture.;  (voL  i.  191,) 
though  be  had  the  classification  of  Mr.  Feame  before  him,  followed  that  of 
hie  illustrious  predecessor.  Mr.  Cornish,  in  bis  recent  work,  severely  criti- 
cises Feame 's  classification  of  contingent  remainders,  as  not  being  tenable  ; 
though  he  admits  that  it  imparted  a  beautiful  and  scientific  arrangement  to 
his  essay.  Three  of  Mr.  Fearno's  sorts  of  remainders  are  avowedly  identi- 
cal. Cruise,  on  the  other  hand,  in  his  Digett,  has  closely  copied  the  ar- 
rangement of  Feame.  On  this  vexatious  subject  of  classifications,  I  am 
disposed  to  concur  in  the  criticisms  of  Mr.  Cornish  ;  but  in  recurring  to  the 
chapter  on  expectant  estates,  in  the  Commentaries  of  Sir  William  Black  - 
atone,  what  a  relief  to  the  patience  and  teste  of  the  reader!  The  doctrine  of 
remainders,  whether  vested  or  contingent,  is  there  most  ably  digested,  and 
reduced  to  a  few  simple  elementary  principles.  Its  merits  have  never  been 
duly  acknowledged  by  subsequent  writsrs  on  the  subject.  It  far  iiniriiiimii 
them  all.  if  we  take  into  one  combined  view,  its  perspicuity,  simplicity,  com- 
prehension, compactness,  neatness,  accuracy,  and  admirable  precision.  Z 
have  read  the  chapter  frequently,  but  never  without  a  mixture  of  delight 
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years  so  short,  say  twenty-one  years,  as  to  leave  a  com- 
moD  possibility  that  the  life  on  which  it  is  determinable 
may  exceed  it,  then  the  remainder  would  be  contingent, 
and  there  must  be  a  present  vested  freehold  estate  to 
support  it,  and  prevent  the  limitation  over  from  being 
void  as  a  freehold  to  commence  in  futuro.* 

Exceptions  exist  also  to  the  generality  of  the  rule 
which  governs  the  fourth  class  of  contingent  remainders. 
Thus,  if  the  ancestor  takes  an  estate  of  freehold,  and 
an  immediate  remainder  is  limited  thereon,  in  the  same 
instrument,  to  his  heirs  in  fee,  or  in  tail,  the  remainder  is 
not  contingent,  or  in  abeyance,  but  is  immediately  exe- 
cuted in  possession  in  the  ancestor,  and  he  be- 
comes seised  in  fee,  or  in  "tail.  So,  if  some  in-  *S10 
tennediate  estate  for  life,  or  in  tail,  be  interposed 
between  the  estate  of  freehold  in  A.  and  the  limitation 
to  his  heirs,  still  the  remainder  to  his  heirs  vests  in  the 
ancestor,  and  does  not  remain  in  contingency  or  abey- 
ance. If  there  be  created  an  estate  for  life  to  A.,  re- 
mainder to  the  heirs  of  his  body,  this  is  not  a  contin- 
gent remainder  to  the  heirs  of  the  body  of  A.,  but  an 
immediate  estate  tail  in  A.;  or  if  there  be  an  estate  for 
life  to  A.,  remainder  to  B.  for  life,  remainder  to  the 
right  heirs  of  A.,  the  remainder  in  fee  is  here  vested  in 
A.,  and  after  the  death  of  A.,  and  the  termination  of  the 
life  estate  in  B.,  the  heirs  of  A.  take  by  descent  as  heirs, 
and  not  by  purchase.1"  The  possibility  that  the  freehold 
in  A.  may  determine  in  his  lifetime,  does  not  keep  the 
subsequent  limitation  to  his  heirs  from  attaching  in  him  f 
and  it  is  a  general  rule,  that  when  the  ancestor  takes  an 
estate  of  freehold,  and  there  is  in  the  same  conveyance 
art  unconditional  limitation  to  his  heirs  in  fee,  or  in  tail, 
either  immediately,  without  the  intervention  of  any  es- 


*  N»ppur  b.   Sanders,   Hutttm,  118.     Opinion  of  Lord  Ch.  J.  Hals,  in 
WmU  v.  lower,  PolUxftn,  67.     F earni  ™  Remainder;  17—33. 
»  Bhotltj'.  C(M,  l  Co.  104.     2  Rol.  Abr.  417. 
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tate  of  freehold  between  his  freehold  and  the  subsequent 
limitation  to  his  heirs,  or  mediately  with  the  interposi- 
tion of  some  such  intervening  estate,  the  subsequent 
limitation  vests  immediately  in  the  ancestor,  and  be- 
comes, as  the  case  may  be,  either  an  estate  of  inherit- 
ance in  possession,  or  a  vested  remainder."  The  rule 
does  not  operate  so  as  absolutely  to  merge  the  particu- 
lar estate  of  freehold,  where  the  limitations  intervening 
between  the  preceding  freehold  and  the  subsequent  limi- 
tation to  the  heirs,  are  contingent,  because  that  would 
destroy  such  intervening  limitations.  The  two  limita- 
tions are  united,  and  executed  in  the  ancestor,  only  until 
such  time  as  the  intervening  limitations  become  vested, 
and  they  then  open  and  become  separate,  in  order  to 
admit  such  limitations  as  they  arise."     But  if  the  estate 

limited  to  the  ancestor  be  merely  an  equitable, 
•211     or  trust  estate,  and  the  subsequent  ^limitation  to 

his  heirs  carries  the  legal  estate,  the  two  estates 
will  not  incorporate  into  an  estate  of  inheritance  in 
the  ancestor,  as  would  have  been  the  case  under  the 
rule  in  Shelley's  case,  if  they  had  been  of  one  quality, 
that  is,  both  legal  or  both  equitable  estates ;  and  the 
limitation  to  the  heirs  will  operate  as  a  contingent  re- 
mainder.' 


'  Feartu  an  Remaiudm,  39. 

*  Ftarnt  an  Remainder*,  36. 

•  Tippin  k.  CotJD,  Garth.  373.  4  Hod.  Rap.  380,  8.  C.  Jonea  t>.  Lord 
Say  and  Seal,  B  Viner,  S62,  pi.  19.  Shaptand  t.  Smith,  1  Bra.  75.  Silves- 
ter n.  Wilson,  3  Term  Rep.  444.  Mr.  Fearnt  sn  Remainder;  67,  supposes 
the  rule  to  be  the  same  if  the  cue  won  (evened,  aud  the  alienator  had  the 
legal  estate,  and  the  limitation  over  to  hia  heirs  was  an  equitable  estate,  u 
in  ■  deviae  to  A.  for  life,  and  alter  hia  death  to  the  nao  of  trustees,  in  trust 
for  the  heirs  of  hia  bod;.  If  such  a  devise  in  trust  would  not  be  a  trust  or 
■us  executed  by  the  statute  of  uaea,  or  entitled  to  the  aanie  eonatructioii  aa  a 
legal  estate,  aa  I  should  think  that  it  ought  under  the  doctrine  in  Wright  a. 
Pennon,  1  F.dt n,  1 19,  yet  the  New-York  Recited  Statute*  would  operate  to 
destroy  such  a  trust ;  for  it  ia  declared,  (vol.  i.  737,  736,  sec.  47.  49,)  that 
every  disposition  of  land*  by  deed  or  devise,  shall  be  directly  to  the  person 
in  whom  the  right  to  the  possession  and  profits  shall  be  intended  to  be  vested 
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The  freehold  in  the  ancestor,  and  the  limitation  to  his 
heirs,  must  be  by  the  same  deed  or  instrument,  or  they 
will  not  consolidate  in  the  ancestor.  If  he  acquires  the 
freehold  by  one  deed,  and  the  limitation  to  his  heuVbe 
by  another,  the  limitation  will  continue,  as  it  originally 
was,  a  contingent  remainder."  But  if  the  estate^be  lim- 
ited to  A.  for  life  by  one  deed,  and  afterwards,  in "  his 
lifetime,  to  the  heirs  of  his  body,  under  the  execution  of 
a  power  of  appointment  contained  in  the  same  deed,  the 
limitations  unite  according  to  the  general  rule ;  and  on 
this  principle,  that  a  limitation  under  a  power  contained 
in  a  conveyance  to  uses,  operates  as  a  use  created  by, 
and  arising  under,  the  conveyance  itself.  It  is  a^branch 
of  one  and  the  same  settlement."  This  arisesjfrom  the 
retrospective  relation  which  appointments  bear  to  the 
instrument  containing  the  power.' 


*ud  not  to  any  other  to  the  use  or,  or  io  trout  for,  inch  person  ;  and  if  made 
lo  one  or  more  persons,  to  the  use  of,  or  in  trust  for  another,  do  estate  or  in- 
terest, legal  or  equitable,  ihnll  vest  in  the  trustee.  The  legal  estate  in  at- 
tached lo  the  beneficial  interest.  There  would  be  do  difficulty,  therefore, 
under  that  stat  oto,  of  the  union  of  the  two  estate*  in  the  caae  dated  by  Mr. 
Feamo,  forthay  would  both  bo  legal  estates;  and  upon  the  doctrine  of  the 
English  law,  the  deviaee  for  life  would  take  an  eatate  tail.  But  another  in- 
superable obstacle  to  that  conclusion  occurs  under  the  New-York  Rtvited 
Statute*,  which  have  destroyed  the  rule  in  Shelley's  Caae,  root  and  branch. 
It  is  declared,  (Nete-York  Recited  Statute*,  vol.  i.795,  sec.  38,)  that  .where 
a  remainder  shall  be  limited  lo  the  hoirs,  or  heirs  of  the  body,  of  a  person  to 
wham  a  life  estate  in  the  same  premises  shall  be  given,  the  persons  who,  on 
the  termination  of  the  life  estate,  shall  be  the  heira,  or  heirs  of  the  body,  of 
such  tenant  for  life,  shall  be  entitled  to  take  a*  purchasers,  by  virtue  of  the 
remainder  so  limited  to  them.  The  limitation,  then,  in  the  ease  stated  by 
Mr.  Fearne,  instead  of  being  an  estate  tail,  settles  down  into  a  contingent 
remainder.  This  is  arriving,  diverts  intuitu,  to  the  same  result  with  the 
English  theory.  The  extent  and  consequences  of  this  alteration  in  the  doc- 
trine of  real  estates,  ws  shall  have  occasion  to  consider  hereafter. 

■  Moore  e.  Parker,  1  Lord  Rtiym.  37,  where  Lord  Ch.  3.  Holt  trace*  back 
the  distinction  to  39  Edw.  III.    Doe  v.  Fonnerenu,  Doug.  Rep.  487. 

•  Bullet*  note  261,  to  3  Co.  Litt.  299,  b.  The  observations  of  Mr. 
Fearne  on  this  point,  are  with  his  usual  acuteness,  Fearne  on  Remain- 
der,, 85. 

*  Mr.  Preston,  on  AbitraeU  of  Title,  vol.  i.  115,  speaks  too  generally, 

Vol.  TV.  17 
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Another  exception  to  the  fourth  class  of  contingent 
remainders,  is  where  there  is  a  limitation  by  a  special 
designation  by  will  to  the  heirs  of  a  person  m  ette,  as  to 
the  hart  of  the  body  of  A.  now  living.  The  limitation  is 
deemed  to  be  vested  in  the  heirs  so  designated  by  pur- 
chase, and,  consequently,  there  is  no  contingent  remain- 
der in  the  case.  Heirs  are  construed  here  to  be  words 
of  purchase,  and  not  of  limitation,  in  order  to  carry  into 
effect  the  manifest  intention  of  the  testator,  which,  in  this 

instance,  controls  the  common  law  maxim,  mat 
•213     nemo  eat  hterei  viventu.*-    'There  is  also  a  class  of 

cases  under  this  branch  of  the  law  of  remainder, 


when  he  says  that  nil  estates,  arising  from  the  execution  of  powers,  opeimle 
by  way  of  executory  devise,  or  shifting  uae.  There  ji  do  doubt  that  a  re- 
mainder may  arise  under  the  execution  of  a  power.  Corninh  on  Remain- 
dere,45. 

•  Burcbet «.  Dnrdant,  3  Frnf.311.  Jamea  n.  Kiohardson,  2  Jont.i1  Rep. 
99.  2  Lot-  332,  S.  C.  Goodrigfat  e.  White,  9  Blaeki.  Rip.  1010.  Lord 
Coke  save,  (Co.  Lilt.  34,  b,)  that  if  lands  be  given  to  A.  and  the  heirr  ft- 
mmlt  of  hit  body,  and  he  dies  leaving  a  eon  and  daughter,  the  daughter 
shall  inherit.  But  if  A.  hath  aeon  and  daughter,  and  a  team  for  life  he  made, 
remainder  to  ill*  htirt  female  of  the  body  of  A.,  the  hair  female  take* 
nothing:  for  ahe  moat  be  both  heir  and  heir  female  to  take  by  purchase,  and 
her  brother,  and  not  she,  is  heir.  The  distinction  turns  on  the  difference 
between  the  operation  of  words  of  limitation,  and  words  of  purchase.  In 
the  Ant  case,  the  daughter  takes  by  descent,  and  in  the  second  she  takes 
by  purchase,  and  must  answer  to  the  whole  description,  of  being  both  heir 
end  Jamais.  Mr.  Hargrave,  in  a  long  and  learned  note,  (note  145,)  under- 
take* to  vindicate  the  reasonableness  and  solidity  of  this  distinction  of  Lord 
Coke,  against  the  severity  of  modem  criticism.  Mr.  Fearne,  (p.  277,)  re- 
fers with  great  approbation  to  this  note  of  Mr.  Hargrave ;  but  I  notice  it 
only  as  one  strong  illustration  of  the  (act,  that  the  English  law  of  real  pro- 
perty has,  in  the  lapse  of  ages,  become  encumbered  with  much  technical 
and  abstruse  refinement,  which  destroys  its  simplicity  and  good  sense,  and 
renders  it  almost  impossible  for  ordinary  minds  to  obtain  the  mastery  of  the 
science.  Lord  Chancellor  Cowper's  scorn  of  this  distinction,  is  very  appa- 
rent in  his  powerful  and  spirited  opinion  in  Brawn  v.  Barkham,  (free,  tn 
Ch.  461.)  where  he  says,  that  "  it  has  no  foundation  in  natural  reason,  but  in 
raised  and  supported  purely  by  the  artificial  reasoning  of  lawyers."  Lord 
Hardwicke,  also,  when  the  sasne  ease  was  brought  before  him,  on  a  bill  of 
review,  declared  himself  "  fully  convinced  of  the  unreasonableness  of  that 
roU,"  thaagh  he  bowed  to  tbe  authority  of  it 
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which  relate  to  the  condition  annexed  to  a  preceding  es- 
tate, and  which  give  rise  to  the  question  whether  it  be 
not  a  condition  precedent  tending  to  give  effect  to  the 
ulterior  limitations.  Mr.  Fearne*  distinguishes  such 
cases  by  three  classes  ;  first,  where  there  are  limitations 
after  a  preceding  estate,  which  is  made  to  depend  on  a 
contingency  that  never  takes  effect ;  and  the  decisions 
show,  that  in  order  to  support  the  testator's  internum, 
the  contingency  is  deemed  to  affect  only  the  estate  to 
which  it  is  annexed,  without  extending  to,  or 
running  over,  the  whole  'ulterior  train  of  limita-  *214 
lions."  Secondly,  limitations  over  upon  a  condi- 
tional contingent  determination  of  a  preceding  estate, 
where  such  preceding  estate  never  takes  effect.  Here 
there  is  no  apparent  distinction  between  the  preceding 
estate  and  those  which  follow  it,  and,  consequently,  the 
contingency  will  extend  to,  and  connect  itself  with,  all 
the  subsequent  limitations,  and  destroy  them,  as  con- 
tingent remainders,  depending  on  a  contingency  which 
never  happens."  Thirdly,  limitations  over  upon  the  de- 
termination of  a  preceding  estate  by  a  contingency, 
which,  though  such  preceding  estate  takes  effect,  never 
happens.  In  this  case  the  subsequent  limitations  will 
take  place.*1 


'  K«oy  en  Remain  den,  3(H). 

k  Slipper  ■.  Sanden,  Hutton,  119.  Tracy  v.  Lethieulier,  3  Atk.  Rep. 
774.    Ame.  204,  a  C.    HortOD  «.  Whitnker,  1  Term  Rip.  346. 

■  D»™  ».  Norton,  2  P.  Win*.  390.    Do*  o.  Shippard,  Doug.  Rep.  75. 

'  Scaltenrood  o.  Edge,  1  Sulk.  Rep.  339.  Aselyn  b.  Ward,  1  Vet.  433. 
Lord  Hardwicke  decided  Id  Tracey  e.  Lathieulier  in  favor  of  a  Tested  re- 
mainder after  a  conveyance  of  ■  conditional  or  determinable  fee.  Thia  ab- 
struse point  ii  learnedly  discossed  in  the  American  Juriit  for  January,  1843. 
Ta  those  who  wkh  to  pomie  into  greater  detail  theee  abstruse  distinction!,  I 
ntar  to  Mr.  Fearoe's  analyst  of  the  cases  which  declare  and  enforce  them, 
in  order  to  carry  into  effect  the  intention  of  the  testator.  Feame  on  Ren. 
300 — 317.  It  would  certainly  be  incompatible  with  the  general  purpose  of 
these  imji,  to  be  raking  in  the  ashes  of  antiquated  cases,  and  critically 
ahiftragdry  facts  and  circumstances  arising  on  wills  and  settlements,  merely 
to  arrive  at  soma  technical  reasoning,  adapted  to  promote 


\ 
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IV.  Of  the  rule  in  Shelley's  case. 

The  rule  in  Shelley's  case  has  been  already  alluded 
to,  but  it  occupies  so  prominent  a  place  in  the  history  of 
the  law  of  real  property,  that  it  ought  not  to  be  passed 
over  without  more  particular  attention.  In  Shelley's 
cote,*  the  rule  was  stated,  on  the  authority  of  several 
cases  in  the  Year  Books,  to  be,  "  that  when  the  ancestor 
by  any  gift  or  conveyance,  taketh  an  estate  of 
•215  freehold,  and  in  the  same  'gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately, 
to  his  heirs,  in  fee  or  in  tail,  the  heir*  are  words  of  limi- 
tation of  the  estate,  and  not  words  of  purchase."  Mr. 
Preston,  in  his  elaborate  essay  on  the  rule,b  gives  us, 
among  several  definitions,  one  of  his  own,  which  ap- 
pears to  be  full  and  accurate.  "  When  a  person  takes 
an  estate  of  freehold,  legally  or  equitably,  under  a  deed, 
will,  or  other  writing,  and  in  the  same  instrument  there 
is  a  limitation  by  way  of  remainder,  either  with  or  with- 
out the  interposition  of  another  estate,  of  an  interest  of 
the  same  legal  or  equitable  quality,  to  his  heirs,  or  heirs 
of  his  body,  as  a  class  of  persons  to  take  in  succession, 
from  generation  to  generation,  the  limitation  to  the  heirs 
entitles  the  ancestor  to  the  whole  estate."0  The  word 
heirs,  or  heirs  of  the  body,  create  a  remainder  in  fee,  or  in 
tail,  which  the  law,  to  prevent  an  abeyance,  vests  in  the 
ancestor,  who  is  tenant  for  life,  and  by  the  conjunction 
of  the  two  estates  he  becomes  tenant  in  fee  or  in  tail ; 
and  whether  the  ancestor  takes  the  freehold  by  express 
limitation,  or  by  resulting  use,  or  by  implication  of  law  ; 
in  either  case  the  subsequent  remainder  to  his  heirs 


the  settler'*  view*.     As  far  aa  it  is  necsaary,  on  thin  subject,  it  ia  happily 
done  to  am  hand,  by  the  acate  invwtigationa  of  Mr.  Fearne  himaelf. 
•  1  Co.  104 


Proton  on  Etlate,  sol,  i.  363—419. 


1  Proton  on  Ettate,  sol,  i.  363—419. 

•  I  have  ventured  to  abridge  the  definition  in  a  alight  degree,  and  with 
nmi  imall  variation  in  the  aiprcaaion,  without  intending  to  impair  ita  pra- 
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unites  with,  and  is  executed  on  his  estate  for  life.  Thus, 
where  A.  was  seised  in  fee,  and  covenanted  to  stand 
seised  to  the  nse  of  his  heirs  male,  it  was  held,  that  as 
the  use  during  his  life  was  undisposed  of,  it  of  course 
remained  in  him  for  life  by  implication,  and  the  subse- 
quent limitation  to  his  heirs  attached  in  him.* 

The  cases  from  the  Year  Books,  as  cited  in  Shelley't 
cate,  are  40  Edw.  IK.,  38  Edw.  HL,  84  Edw.  m.,  37 
Edw.  in. ;  and  Mr.  Preston  gives  at  large  a  translation 
of  the  first  of  these  cases,  as  being  one  precisely 
in  point  in  favour  *of  the  rule.*  Sir  William  •216 
Blackstone,  in  his  opinion  in  the  case  of  Perrin  v. 
Blake,'  relies  on  a  still  earlier  case,  in  18  Edw.  IE.,  as 
establishing  the  same  rule.  It  has  certainly  the  preten- 
sion of  high  antiquity,  and  it  was  not  only  recognized 
by  the  court  in  the  case  of  Shelley,  but  it  was  repeated 
by  Lord  Coke,  in  his  Institutes,  as  a  clear  and  undis- 
puted rule  of  law,  and  it  was  laid  down  as  such  in  the 
great  abridgments  of  Fitzherbert  and  Rolle.d  The  rule 
is  equally  applicable  to  conveyances  by  deed,  and  to 
limitations  in  wills,  whenever  the  limitation  gives  the 
legal,  and  not  the  mere  trust  or  equitable  tide.  But 
there  is  more  latitude  of  construction  allowed  in  the  case 
of  wills,  in  furtherance  of  the  testator's  intention  ;  and 
the  rule  seems  to  have  been  considered  as  of  more  ab- 
solute control  in  its  application  to  deeds.    When  the  rule 


•  Kbu.  •.  Mitford,  1  Vent.  373.  Hayet  v.  Fori*,  3  Blocks.  Rap.  693- 
Aanw  <m  Remainder,,  43.  S3,  53.  It  wu  held  in  Doe  o.  Waited,  13 
Aialpk.  £  EUit,  61,  on  the  authority  of  Boron  Gilbert,  in  6  Bacon's  Abr. 
7th  edit.  655,  tit  Remainder  and  Revo-lion,  B.  3,  and  of  Feanu  on  Cont\ 
■Mam.  39,  that  a  remainder  in  tail  given  to  a  part j  who  take*  a  prerioaa 
BfseeUtff  by  (he  aame  event,  does  not  exclude  intermediate  eitate;  under 
any  jnat  uomtruntiou  of  the  rule  in  Shelley'a  caae. 

k  Tbecaee  of  the  Prowet  of  Beverly,  40  Edw.  lit  Prettonon  Eitatee, 
tbI.  1 304. 

•  Harg.  Law  Tract*,  501. 

•  Fit*.  Abr.  tit.  yeofinent,  pi.  109.  Co.  Lilt.  23,  b.  319,  b.  U  Hal  Abr. 
417. 
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applies,  the  ancestor  has  die  power  of  alienation,  for  he 
has  the  inheritance  in  him ;  and  when  it  does  not  apply, 
the  children  or  other  relations  under  the  denomination  of 
heirs,  have  an  original  title  in  their  own  right,  and  as 
purchasers  by  that  name.  The  policy  of  the  rule  was, 
that  no  person  should  be  permitted  to  raise  in  another 
an  estate  which  was  essentially  an  estate  of  inheritance, 
and  at  the  same  time  make  the  heirs  of  that  person  pur- 
chasers. 

Various  considerations  hare  been  supposed  to  have 
concurred  in  producing  the  rule,  but  the  judges,  in  Perri* 
v.  Blake,  imputed  the  origin  of  it  to  principles  and  policy 
deduced  from  feudal  tenure ;  and  that  opinion  has  been 
generally  followed  in  all  the  succeding  discussions. 
The  feudal  policy  undoubtedly  favoured  descents  as 
much  as  possible.     There  were  feudal  burdens  which- 

attached  to  the  heir  when  he  took  as  heir  by  de- 
•217     scent,  from  which  he  would  'have  been  exempted 

if  he  took  the  estate  in  the  character  of  purchaser.. 
An  estate  of  freehold  in  the  ancestor  attracted  to  him  the 
estate  imported  by  the  limitation  to  his  heirs ;  and  it  was 
deemed  a  fraud  upon  the  feudal  fruits  and  incidents  or 
wardship,  marriage,  and  relief,  to  give  the  property  to 
the  ancestor  for  his  life  only,  and  yet  extend  the  enjoy- 
ment of  it  to  his  heirs,  so  as  to  enable  them  to  take  as 
purchasers,  in  the  same  manner,  and  to  the  same  extent 
precisely,  as  if  they  took  by  hereditary  succession.  The 
policy  of  the  law  would  not  permit  this,  and  it  accor- 
dingly gave  the  whole  estate  to  the  ancestor,  so  as  to 
make  it  descendible  from  him  in  the  regular  line  of  de- 
scent. Mr.  Justice  Blacks  tone,  in  his  argument  in  the  ex- 
chequer chamber,  in  Perrinv.  Blake,'-  does  not  admit  that 
the  rule  took  its  rise  merely  from  feudal  principles  ;  and 
he  says  he  never  met  with  a  trace  of  any  such  suggestion 
in  any  feudal  writer.    He  imputes  its  origin,  growth,  and 

'  Hmrg.  Lam  Tract*,  489. 
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establishment,  to  the  aversion  that  the  common  law  had 
to  the  inheritance  being  in  abeyance ;  and  it  was  always 
deemed  by  the  ancient  law  to  be  in  abeyance  during  the 
pendency  of  a  contingent  remainder  in  fee,  or  in  tail. 
Another  foundation  of  the  rule,  as  he  observes,  was  the 
desire  to  facilitate  the  alienation  of  land,  and  to  throw  it 
into  the  track  of  commerce  one  generation  sooner,  by 
vesting  the  inheritance  in  the  ancestor,  and  thereby 
giving  him  the  power  of  disposition.  Mr.  Ilargrave,  in 
his  Observation*  concer%i*g  the  rule  in  Shelley'*  cate,* 
considers  the  principle  of  it  to  rest  on  very  enlarged 
foundations ;  and  though  one  object  of  it  might  be  to 
prevent  frauds  upon  the  feudal  lord,  another,  and  a 
gtttatsr  one  was,  to  preserve  the  marked  distinctions 
between  descent  and  purchase,  and  prevent  title  by 
descent  from  being  stripped  of  its  proper  incidents,  and 
disguised  with  the  qualities  and  properties  of  a  pur- 
chase. It  would,  by  that  invention,  become  a  compound 
of  descent  and  purchase — an  amphibious  species 
of  inheritance,  "or  a  freehold  with  a  perpetual  #018 
succession  to  heirs  without  the  other  properties  of 
inheritance.  In  Doe  v.  Laming,*  Lord  Mansfield  con- 
sidered the  maxim  to  have  been  originally  introduced, 
not  only  to  save  to  the  lord  the  fruits  of  his  tenure,  but 
likewise  for  the  sake  of  specialty  creditors.  Had  the 
limitation  been  construed  a  contingent  remainder,  the  an- 
cestor might  have  destroyed  it  for  his  own  benefit ;  and  if 
he  did  not,  the  lord  would  have  lost  the  fruits  of  his 
tenure,  and  the  specialty  creditors  their  debts. 

But,  whatever  may  have  been  the  original  cause  and 
true  policy  of  the  rule,  it  has  been  firmly  established  as 
an  axiom  in  the  English  law  of  real  property  for  near 
five  hundred  years  ;  and  yet  it  is  admitted  to  interfere, 
in  most  cases,  with  the  presumed,  and  in  many  others 


*  Burg,  Law  TntcU,  551. 

*  3  Burr.  Sep.  1100. 
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with  the  declared  intention  of  the  parties  to  the  instru- 
ment to  which  it  is  applied.  The  rule  as  to  legal  estates 
has  had  a  prescriptive  and  uncontrollable  authority ;  but 
the  courts  of  equity  hare  not  considered  themselves 
bound  to  an  implicit  observance  of  it  in  respect  to  limi- 
tations which  do  not  include  or  cany  the  legal  estate. 
In  marriage  articles,  for  instance,  where  there  is  a  cove- 
nant to  settle  an  estate  upon  A.  for  life,  and  the  heirs  of 
his  body,  the  courts  look  at  the  end  and  consideration  of 
the  settlement,  and  beyond  the  legal  operation  of  the 
words ;  and  heirs  of  the  body  are  construed  to  be  words 
of  purchase,  and  an  estate  for  life  only  is  decreed  to  the 
first  taker,  and  an  estate  tail  to  his  eldest  son,  in  order 
to  carry  marriage  articles  into  execution  by  way  of  strict 
settlement."  So,  also,  in  decreeing  the  execution  of 
executory  trust,  the  court  of  chancery  has  departed 
from  what  would  be  the  legal  operation  of  the  words 
limiting  the  trust,  when  applied  to  legal  estates ;  and  the 

words  heirs  of  the  body  of  cestui  que  trust,  although 
•219     "preceded  by  a  limitation  for  life  to  the  cestui  que 

trust,  are  construed  to  be  words  of  purchase,  and 
not  of  limitation.11  When  the  testator  devises  the  legal 
estate,  be  takes  upon  himself  to  order  the  limitations, 
and  the  rules  of  law  will  control  them.  But  when  the 
will  or  settlement  is  in  the  light  of  a  set  of  instructions 
merely  for  the  purpose  of  a  conveyance  to  be  made  by 
the  directions  of  chancery,  a  court  of  equity  will  follow 
the  instructions,  and  execute  the  trust  in  conformity  to 
the  intention.'     In  Bagshaw  v.  Spencer,*  there  was  a 


•  Trevor  e.  Trevor,  1  Eq.  Cat.  Mr.  387,  pi.  T.  Jodm  v.  Langhton,  ibii. 
393,  pi.  9.    Streatfield  c.  Streatfield,  Com*  temp.   Talb.  176.    Honour  ». 

Honour,  2  Vern.  65S.     Bilec.  Coleman,  1  P.  Wmt.  142.     Highway  •.  Bon- 
ner, 1  Bro.  584. 

b  Frame  on  Remainders,  141.     Tsllmai.  v.  Wood,  26  Windell,  1. 

•  Yatei,  J.,  in  Porrin  «.  Bloke,  Roberts  c.  Dixwell ,  Saudye  t>.  DixweU,  u4 
Pyott  v.  Diiwoll ,  1  Wat;  Rip.  temp.  Hardvi.  542.  Wood  v.  Bnnihsm,  8 
Paigi,  513. 

M  F«e.  142.  2  Atk-  Rep.  346.  578.  1  Coll.  Jarid.  No.  15.  Inlhtebat 
work  the  eaee  i*  very  folly  reported,  end  taken  from  en  original  MS. 
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devise  to  trustees  in  fee,  in  trust,  and  after  divers  limi- 
tations in  trust,  then  to  B.  for  life,  remainder  to  the 
trustees  and  their  heirs,  during  his  life,  to  preserve  con- 
tingent remainders,  and  after  the  death  of  B.,  remainder 
to  the  heirt  of  hit  body.  Lord  Hardwicke  decided  that 
this  was  a  trust  in  equity,  and  that  B.  did  not  take  an 
estate  tail  under  the  will ;  for  the  words  heirs  of  the 
body  were  taken  to  be  words  of  purchase  to  fulfil  the 
manifest,  intent.  This  decision  was  founded  upon  a 
most  elaborate  examination  of  the  cases,  and  a  train 
of  very  forcible  and  ingenious  reasoning.  But  it  hat 
not  been  able  to  endure  the  scrutiny  of  subsequent 
criticism.  There  is  a  settled  distinction  between  trusts 
executory  and  trusts  executed.  In  the  former  some- 
thing is  left  to  he  done,  some  conveyance  thereafter  to 
be  made  ;  and  where,  as  in  the  case  of  marriage  arti- 
cles, a  trust  is  created  to  be  subsequently  carried  into 
execution.*  This  discrimination  Lord  Hardwicke  con- 
founded in  the  case  cited ;  and  he  endeavoured  to  es- 
tablish one  general  line  of  distinction  between  trusts  and 
legal  estates,  in  order  to  avoid  the  force  of  the  decision 
of  the  K.  B.  in  Coulson  v.  Coulton,b  in  which  the 
rale  in  Shelby's  •case,  had  been  emphatically  and  *8S0 
recently  enforced  in  a  similar  case.  The  decision 
has  been  severely  questioned,  and  permanently  over- 
ruled, by  Lord  Northington,  in  Wright  v.  Pearson,'  and 
by  Lord  Thurlow,  in  Jones  v.  Morgan,*  on  the  ground 
that  the  case  before  Lord  Hardwicke  was  not  the  case 
of  an  executory  trust  It  is  settled,  that  the  same  con- 
struction, ought  to  he  put  upon,  and  the  same  rule  of  law 
applied  to,  words  of  limitation,  in  cases  of  trusts,  and  of 
legal  estates,  except  where  the  limitations  were  bnper- 


r,  141. 175—181. 

k3  Alt  Kfp.U46.    Str.  Rip.  1135. 

•  1  Bim,  119.    Ftant  M  BflMMm,  159— 169, 

*  1  ftt.306. 
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feet,  and  something  was  left  to  be  done  by  the  trustee, 
or,  in  other  words,  except  the  trust  was  executory,  and 
not  a  trust  executed.  If  a  limitation  in  trust  was  per- 
fected, and  declared  by  the  testator,  it  receives  the  same 
construction  as  an  estate  executed.* 

There  are  several  cases  in  which,  in  a  devise,  the 
words  heir*,  or  heirt  of  the  body,  have  been  taken  to  be 
words  of  purchase,  and  not  of  limitation,  in  opposition 
to  the  rule  in  Shelly's  case.  (1.)  Where  no  estate  of 
freehold  is  devised  to  the  ancestor,  or  he  is  dead  at  the 
time  of  the  devise.  Id  that  case  the  heir  cannot  take  by 
descent,  when  the  ancestor  never  had  in  him  any  de- 
scendible estate.  It  is  the  same  thing  if  the  ancestor 
takes  only  a  chattel  interest  by  the  devise ;  for  if  there 
be  no  vested  estate  of  freehold  interposed  between  the 
term  of  the  ancestor  and  the  estate  of  his  heirs,  the  latter 
can  take  only  by  way  of  executory  devise  ;  and  if  there 

be  such  a  vested  estate,  the  contingent  remainder 
"221     to  the  heir  is  supported  by  the  intermediate  'estate, 

and  not  by  the  chattel  interest  of  the  ancestor.1* 
(2.)  Where  the  testator  annexes  words  of  explanation 
to  the  word  heirs,  as  to  the  heirs  of  A-  now  living,  show- 
ing thereby  that  be  meant  by  the  word  heirs,  a  mere 
dacriptio  pertonantm,  or  specific  designation  of  certain 
individuals  ;c  or  where  the  testator  superadds  words  of 
explanation,  or  fresh  words  of  limitation,  and  a  new  in- 
heritance is  grafted  upon  the  heirs  to  whom  he  gives  the 
estate.     Thus  it  is  in  the  case  of  a  limitation  to  A.  for 


'  In  Papillon  o.  Voice,  a  P.  Vim.  471,  Lord  King  rery  clearly  iltartnlad 
too  dielhietion  between  executory  and  executed  truiU.  Where  the  deviee 
wiu  of  lands  to  B.  Tor  life,  with  remainder  to  tnwteee,  to  support  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  B.,  the  limitation  «u  held 
to  be  an  estate  tail  in  B. ;  but  N  f ar  II  the  will  directed  land!  to  bi  purchased, 
and  lettled  in  the  laaie  way,  it  we,  an  executory  estate,  or  tnat,  and  the 
intention  wai  to  govern,  and  not  the  role  of  law. 

k  Sir  Thomai  Tippen '■  one,  cited  in  1  P.  Wau.  159.     Co.  Lilt.  319,  lv 

•  Burchatt  n.  Dnrdant,  9  Vent.  311.    Cora.  154,  S.  C. 
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life  only,  and  to  the  next  heir  male  of  bis  body,  and  the 
heirs  male  of  such  heir  male ;  and  in  the  case  of  a  de- 
vise of  gavelkind  lands  to  A.,  and  the  heirs  of  her  body, 
u  veil  female  as  male,  to  take  as  tenants  in  common. 
In  such  cases,  it  appears  that  the  testator  intended  the 
keira  to  be  the  root  of  a  new  inheritance  or  the  stock  of 
a  Dew  descent,  and  the  denomination  of  heirs  of  the 
body  was  merely  descriptive  of  the  persons  who  were 
intended  to  take.* 

The  great  difficulty  has  been,  to  settle  when  the  rale, 
tad  when  the  intention,  in  opposition  to  the  rule,  shall 
prevail.  We  have  seen  the  effort  that  was  made  by 
Lord  Hardwicke,  in  Bagthaw  v.  Spencer,  to  allow  the 
rule  to  be  controlled  by  the  intention  of  the  testator  ; 
tad  in  the  great  case  of  Ferrin  v.  Blakt,  the  Court  of 
K.  B.  made  the  rule  yield  to  the  testator's  manifest  in- 


•  Arober*»  cm,  1  Co.  6*.  Cue  put  by  Aadereon  in  Bheltey'i  dm,  1  Co. 
SS.b.  Ue  v.  Gn;,  a  La.  223.  T.  Raynu  315,  S.  C.  Luddingtou  c. 
Kim,  1  Li.  Raym.  903.  Beckhonee  v.  Welh,  1  Eq.  Cat.  Abr.  1 84,  pi.  37. 
ling  ..  Bureel,  Ami.  379.  Goodright  «•  Fullyn,  3  Ld.  Raym.  1437. 
Wright ».  Pennon,  1  Eden,  119.  Doe  v.  Laming,  Bmrr.  Ret.  1100.  Mr. 
Jurtie.  Bleokatona'a  argument,  in  Perrin  a.  Blake,  llmrg.  Lavs  Tract*.  504, 
505.  Brmnt  v.  Gelrton,  2  Jahn*/m't  Van;  3P4.  la  a  deviae  to  A.  and  to 
•waul*  children,  and  lAetr  JUira;  to  be  equally  divided  amongst  them  and 
tatv  htrr  former,  Jadge.  Story  held,  after  a  critics!  review  of  nnmeroua 
aem,  and  in  which  he  eoaaidered  Doe  c.  Laming  na  Tory  much  in  paint, 
tkalo.  leek  a  life  aetata,  with  a  contingent  remainder  in  fee  to  his  children, 
btaaTiag  no  children  at  the  making  of  the  will.  Snaon  s.  Seabury,  1  Sum- 
>«r,  335.  If  A.  give*  lend  by  deed  to  B.  and  Ait  children  tad  to  their  heat, 
tan  father  of  all  the  ebHdran  takea  a  fee  jointly  by  force  of  the  wordo  their 
•art  Co.  Lilt.  9,  *.  8a,  where  A.  devised  to  B  for  lift,  and  then  to  C. 
—dhtr  children  and  their  heir*,  it  wae  held,  that  C.  in  jointly  seined  in 
**  with  Iho  children  ai  joint- la  nanU.  Hatteriey  v.  Jackeon,  Sir.  1173.  In 
■•*  eaeei  it  i»  immaterial  whether  there  be  children  bom  or  not  born,  after 
tb>  haUtir'a  death,  and  it  ia  no  objection  that  the  aeTeral  eatatea  may  com- 
■*■*■  at  different  timea,  for  reeled  eatatea  will,  in  audi  eaaee,  open  to  let  in 
•tor-born  children  to  partake  equally  of  the  estate.  The  Matter  of  the 
■UK  in  Stanley  e.  Wife,  1  Cox'*  Cm*;  433.  Strange,  eapre.  Wild's 
•»*.  6  Co.  lfl.  Dingley  e.  Dingley ,  5  Man.  Sep.  535.  Doe  d.  Prorooat, 
******.  Rep.  61. 
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tent,  even  where  the  limitation  was  of  a  legal,  and  not 
of  a  trust  estate. 

In  that  case,'  the  testator  declared  in  bis  will  his  in- 
tent and  meaning  to  be,  that  none  of  his  children  should 
sell  his  estate  for  a  longer  time  than  their  lives  ; 
•222  and  to  that  "  intent"  he  •devised  a  part  of  his 
estate  to  his  son  John,  for  and  during  the  term  of 
his  natural  life,  remainder  over  during  his  life,  remain- 
der to  the  heirs  of  the  body  of  John,  with  remainders 
over.  The  question  was,  whether  the  son  took  an  es- 
tate lor  life,  or  an  estate  tail,  under  the  will ;  and  that 
depended  upon  the  further  question,  whether  the  words 
heirs  of  the  body  were,  as  used  in  that  will,  to  be  taken 
to  be  words  of  purchase  to  effect  the  manifest  intent  of 
the  will,  or  words  of  limitation,  according  to  the  rule  in 
Shelley's  case.  A  majority  of  the  court  decided  that 
the  intent  was  to  prevail.  On  error  to  the  exchequer 
chamber,  the  judgment  of  the  K.  B.  was  reversed  by  a 
large  majority  of  the  judges  ;  and  upon  a  further  writ 
of  error  to  the  house  of  lords  the  dispute  was  at  length 
compromised,  and  a  non  pro*,  entered  on  the  writ  of 
error  by  consent.  The  result  of  that  famous  controversy 
tended  to  confirm,  by  the  weight  of  judicial  authority  at 
Westminster  Hall,  the  irresistible  pre-eminence  of  the 
rule,  so  that  even  the  testator's  manifest  intent  could 
not  control  the  legal  operation  of  the  word  heirs,  'when 
standing  for  the  ordinary  line  of  succession  as  a  word  of 
limitation,  and  render  it  a  word  of  purchase.  If  the 
term  heirs,  as  used  in  the  instrument,  comprehended  the 
whole  class  of  heirs,  and  they  became  entitled,  on  the 
death  of  the  ancestor,  to  the  estate,  in  the  same  manner, 
and  to  the  same  extent,  and  with  the  same  descendible 
qualities  as  if  the  grant  or  devise  had  been  simply  to  A. 
and  bis  heirs,  then  the  word  heirs  is  a  word  of  limita- 
tion, and  the  intention  will  not  control  the  legal  effect  of 

*  1  ColLJvrid.  No.  10.    4  Bkft.  Rtp.  3579. 
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the  word.  The  term  must  be  used  as  a  mere  designa- 
tion of  one  or  more  individuals,  or  a  new  import  given 
to  it  by  superadded,  or  engrafted  words  of  limitation, 
varying  its  sense  and  operation,  in  order  to  make  it  a 
word  of  purchase.' 

*In  Perrin  v,  Blake,  the  judges  considered  the  #223 
intention  of  the  testator,  that  his  son  should  take 
only  an  estate  for  life,  to  be  manifest ;  and  assuming 
that  fact,  they  insisted,  that  in  the  construction  of  wills, 
the  intention  was  always  emphatically  regarded.  They 
were  for  confining  the  rule  in  Shelley's  case  within  its 
exact  bounds,  especially  as  the  reason  and  policy  of  the 
rule  had  ceased ;  and  they  relied  upon  a  series  of  cases, 
principally  in  chancery,  to  show  that  words  of  limitation 
had,  in  particular  cases,  and  in  deeds,  as  well  as  in 
wills,  been  held  to  be  words  of  purchase,  and  controlled 
in  their  ordinary  meaning,  by  superadding  explanatory 
words  denoting  a  different  species  of  heirs  to  have  been 
intended."  The  strongest  case  in  favour  of  the  decision 
was  Bagthaw  v.  Spencer,  before  Lord  Hardwicke,  in 
1748  ;  and  the  most  difficult  one  to  surmount,  because 


*  Thu  cut  of  Pen-in  «.  Blake  was  first  brought  into  discussion  before  the 
King'B  Bench  in  1769,  and  decided  there  in  February,  1770  ;  but  the  litiga- 
tion upon  that  will,  involving  merely  the  validity  of  a  widow's  juinture  of 
1000  pounds  a  year,  was  first  commenced  by  an  action  of  ejectment  in  the 
mprtme  court  of  the  bland  of  Jamaica.,  aa  far  back  ai  the  year  1746  ;  and 
altar  the  question  had  travelled,  in  two  ejectment  suits,  through  the  supreme 
court,  and  the  court  of  appeals  and  errors  in  Jamaica,  it  passed  the  Atlantic 
on  appeal  in  each  suit  to  the  king  in  council.  After  a  reversal  in  one  suit,  a 
aew  ejectment  was  militated  in  Ifae  island  of  Jamaica  ;  and  it  passed  through 
the  court  of  appeals  and  errors  there,  and  back  again  to  the  king  in  council ; 
and  than,  upon  recommendation,  the  question  was  brought  before  the  K.  B., 
as  already  stated.  The  final  termination,  (by  mutual  consent,)  of  this  pro- 
tracted litigation,  was  in  1777,  after  an  exhausting  strife  of  upwards  of  thirty 
yean.    8ee  Harg.  Law  Tract;  489—493,  in  the  notes. 

>  Archer's  ease,  1  Co.  66.  Walker  r.  Snowe,  Palm.  359.  Lists  o.  Gray, 
3  Let.  393 ;  and  these  two  last  cases  arose  upon  deeds.  Backhouse  «.  Wells, 
1  Eq.  Cat.  Abr.  184.  Luddington  v.  Kime,  1  Lord  Raym.  303.  Bagihaw 
9-  Speacar,  1  Colt  Jurid.  No.  15. 
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the  one  of  the  most  point  and  authority  against  the  in- 
novation upon  the  rule,  was  Coukon  v.  Coult&x,  before 
the  K.  B.  in  1744.  Lord  Mansfield  denied,  as  he  bad 
done  before  in  Doe  v.  Laming,  that  there  was  any  solid- 
ity in  the  distinction  between  trusts  executed  and  trusts 
executory ;  and  be  held,  that  all  trusts  were  executory, 

because  a  trust  executed  was  within  the  statute 
•324     of  uses.     He  insisted,  also,  "that  there  was  no 

sense  in  the  distinction  between  the  trust  and  the 
legal  estate,  and  that  courts  of  equity,  as  well  as  courts 
of  law,  were  equally  bound  by  a  general  role  of  law. 
If  he  could  have  established  these  principles,  he  would 
have  brought  the  decision  in  Bagtkato  v.  Spencer  to  bear 
upon  the  case  with  unqualified  and  imperative  force.* 


*  Lord  Manafis Id's  opinion  does  not  appear,  upon  the  whole,  to  bo  equal  to 
the  occasion,  or  on  a  level  with  hie  feme.  It  is  not  to  be  compared,  in  ro- 
se arch  or  ability,  to  that  of  Iflrd  Hardwicke,  in  Bagshaw  ».  Spencer,  and 
some  or  his  reflections  had  a  sarcastic  allusion.  "  There  are,  and  have  been 
always,"  he  observed,  "  lawyers  of  a  different  beat  of  genius,  and  of  dif- 
ferent course  of  education,  who  have  chosen  to  adhere  to  the  strict  letter  of 
the  law  ;  and  they  will  auy  that  Shelley's  case  is  uncontrollable  authority, 
and  they  will  make  a  difference  between  trusts  and  legal  estates,  to  the  ha- 
rassing of  a  suitor."  Mr.  Justice  Yates,  who  dissented  from  the  opinion  of 
bis  brethren  in  thia  case,  and  Id  whose  presence  these  words  were  pronoun- 
ced, immediately  resigned  his  seat  as  a  judge,  and  was  transferred  to  the 
C.  B.  He  resigned,  says  Junius,  (Letter  to  Lord  Mansfield.)  because, 
"  after  yean  of  ineffectual  resistance  to  the  pernicious  principles  introduces! 
by  his  lordship,  and  uniformly  supported  by  bis  bumble  friends  upon  the 
bench,  he  determined  to  quit  a  court  whose  proceedings  and  decisions  be 
could  neither  assent  to  with  honour,  nor  oppose  with  success."  Bat  all  this 
was  monstrous  exaggeration  ;  and  that  celebrated  and  still  unknown  author 
Was,  in  this  instance,  so  far  overcome  by  the  malignity  of  his  temper,  and 
the  bitterness  of  his  invective,  ss  to  be  utterly  regardless  of  truth.  Mr.  Jus- 
tice Yates  had  been  associated  with  Lord  Mansfield  on  a  bench  from  January, 
1764,  to  February,  1770  ;  and  with  the  exception  of  this  case  of  Perrin  e. 
Blake,  and  the  great  case  of  Miller  n.  Taylor,  concerning  copyright,  there 
was  no  final  difference  of  opinion  iu  the  court  in  any  case,  or  upon  any  point 
whatsoever.  Every  order,  rule,  judgment,  and  opinion,  until  the  decision  of 
the  latter  case,  in  April,  17G9,  had  been  unanimous.  See  4  flarr.  Rcf.  3395, 
9582.  It  was,  however,  greatly  to  the  credit  of  Judge  Yates'  abilities  aa  a 
lawyer,  that  in  both  of  those  cases  in  which  he  dissented  from  the  decision 
of  the  K.  B.,  and  on  very  nice  and  debatable  questions,  the  decision  was)  re- 
versed upon  error. 
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The  minds  of  the  court  were  well  prepared  for  such 
a  decision,  for  in  Doe  v.  Laming,*  which  arose  a 
few  years  'before  in  the  K.  B.,  Lord  Mansfield  *226 
bad  reasoned  upon  the  rule  and  authorities  in  the 
same  way,  and  in  a  soil  more  elaborate  manner,  and 
he  scrutinized  most  of  the  cases.  The  doctrine  of  the 
court  was,  that  the  rule  in  Shelley's  case  was  to  be  ad- 
hered to  as  a  rule  of  property,  in  all  cases  literally  with- 
in it ;  but  when  circumstances  took  any  case  out  of  the 
letter  of  the  rule,  it  was  to  be  held  subservient  to  the 
manifest  intention,  whether  the  limitation  was  created 
by  deed  or  will. 

In  the  opinion  of  Mr.  Justice  Blackstone,  in  the  ex- 
chequer chamber,  upon  the  case  of  Perrin  v.  Blake,"  he 
admitted  that  the  rule  in  Shelley's  case  might  be  con- 
trolled by  the  manifest  intent  of  the  testator ;  and  he  has 
classified  and  given  a  very  clear  and  comprehensive 
summary  of  the  several  cases  which  have  created  ex- 
ceptions to  the  operation  of  the  rule.  He  concurred  in 
principle  with  the  Court  of  K.  B. ;  but  he  held,  that  in 
the  case  before  him  the  intent  was  not  sufficiently  clear 
and  precise,  and,  therefore,  he  was  for  reversing  the 
judgment.  It  was  true  that  the  testator  meant  that  his 
son  should  only  take  a  life  estate  ;  but  it  was  not  cer- 
tain, he  said,  that  the  testator  meant  that  the  heirs  of 
the  body  should  take  as  purchasers,  and,  consequently, 
the  rule  must  be  left  to  operate.  According  to  this  opi- 
nion, two  things  must  appear  upon  the  face  of  the  will : 
{1.)  That  the  testator  meant  to  confine  the  first  taker  to 
an  estate  for  his  life ;  and  (3.)  that  he  meant  to  effectu- 
ate that  intent  by  some  clear  and  intelligent  expression 
■of  a  design  to  have  the  heirs  of  his  son  take  by  pur- 
chase, and  not  by  descent.  This  opinion  has  been  much 
admired,  as  containing  incontestable  evidence  of  the  skill 


•iBtn.Rtp.U00. 

1  H«rf.  Laic  Tract;  489. 
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and  talents  of  its  great  author.     But  the  premises  and 
the  conclusion  do  not  appear  to  be  very  consistent.     The 
argument  admits,  that  the  intention  of  the  testator  will 
control  the  rule  ;  and  it  would  seem  then  naturally  to 
follow  that  when  the  testator  explicitly  declared 
"226     that  the  son  was  not  to  have  a  'power  to  sell 
and  dispose  of  the  estate  for  a  longer  time  than 
his  life,  and  to  that  intent  gave  him  a  life  estate,  with  an 
intervening  contingent   remainder,  and  then  with   re- 
mainder to  the  heirs  of  his  body,  that  the  words,  heirs  of 
the  body,  were  not  intended  to  operate  to  the  destruction 
of  that  intent,  so  as  to  give  the  son  a  fee  with  the  power 
to  sell.    The  presumption  that  those  technical  words 
were  intended  to  be  used  in  a  technical  sense,  was  cer- 
tainly rebutted,  when  that  technical  sense  would  inevi- 
tably destroy  the  testator's  declared  intent,  and  confer 
upon  the  son,  by  the  magical  operation  of  attraction  and 
merger,  an  estate  tail,  which  the  testator  never  intended. 
The  decision  in  Perrin  v.  Blake,  has  called  forth  a 
series  of  essays  upon  the  rule  in  Shelley's  case,  which 
have  been  distinguished  for  laborious  learning,  great  tal- 
ents, and  free  and  liberal  investigation.     Mr.  Hargrave, 
in  his  observations  on  the  rale,  is  for  giving  it  a  most  ab- 
solute and  peremptory  obligation.     He  considered  that 
the  rule  was  beyond  the  control  of  intention  when  a  fit 
case  for  its  application  existed.     It  was  a  conclusion  of 
law  of  irresistible  efficacy,  when  the  testator  did  not  use 
the  word  heirs  or  heirs  of  the  body,  in  a  special  or  re- 
strictive sense,  for  any  particular  person  or  persons  who 
should  be  the  heir  of  the  tenant  for  life  at  his  death,  and 
in  that  instance,  inaptly  denominated  heir,  and  when  he' 
did  not  intend  to  break  in  upon,  and  disturb  the  line  of 
descent  from  the  ancestor,  but  used  the  word  heirs  as  a 
nomen  coUectivum,  for  the  whole  line  of  inheritable  blood. 
It  is  not,  nor  ought  to  be,  in  the  power  of  a  grantor  or 
testator,  to  prescribe  a  different  qualification  to  heirs 
from  what  the  law  prescribes,  when  they  are  to  take  in 
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their  character  of  heirs;  and  the  rule,  in  its  wisdom  and 
policy,  did  not  intend  to  leave  it  to  the  parties  to  decide 
what  should  be  a  descent,  and  what  should  be  a  pur- 
chase. The  rule  is  absolute,  (and  this  was  the  doctrine 
of  Lord  Thurlow,  in  Jones  v.  Morgan,*)  that  whoever 
takes  in  the  character  of  heir,  must  take  in  the 
•quality  of  heir.  All  the  efforts  of  the  party  to  "227 
change  the  qualification,  while  he  admits  the 
character  of  heirs,  by  saying  that  they  shall  take  as 
purchasers,  or  otherwise,  are  fruitless,  and  of  no  avail. 
The  rule  in  Shelley's  case,  if  applied  to  real  property, 
enlarges  the  estate  for  life  into  an  inheritance,  aud  gives 
to  the  tenant  for  life  the  capacity  of  a  tenant  in  fee,  by 
which  he  can  defeat  the  entail  or  strict  settlement  in- 
tended by  the  party.  If  the  rule  be  applied  to  personal 
property,  it  makes  the  tenant  for  life  absolute  owner, 
instead  of  being  a  mere  usufructuary,  without  any 
power  over  the  property  beyond  the  enjoyment  of  it  for 
bis  life. 

Mr.  Feame's  essay  on  the  rule  in  Shelley's  case,  is  in 
every  view  a  spirited  and  masterly  production  ;  and  it 
is  confessedly  the  groundwork  of  Mr.  Preston's  compli- 
cated analysis,  and  long  and  painful,  but  thorough  dis- 
cussion of  the  *ule.b  All  the  great  property  lawyers 
justly  insist  upon  the  necessity  and  importance  of  stable 
rules  ;  and  they  deplore  the  perplexity,  strife,  litigation, 
and  distress  which  result  from  the  pursuit  of  loose  and 
conjectural  intentions,  brought  forward  to  counteract  the 
■ettled  and  determinate  meaning  of  technical  expres- 
sions.'   It  is  now  generally  admitted,  that  the  decision 


*  My  objection  to  the  work  of  Mr.  Preston  is,  that  he  has  analysed,  and 
*vided,  snd  subdivided  the  subject,  already  sufficiently  intricate,  until  he 
*■■  involved  [t  itill  deeper  in  "  involution!  wild." 

■  Minticn,  a  civilian,  wrote  a  learned  treatise,  de  conjecture  ultimarum 
■sfeafalai*  ;  and  Sir  William  Blackitone  hoped  never  to  tee  mob  a  title  In 
lb*  Engli.h  law. 

Vol.  IV.  18 
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in  Perrin  v.  Blake  was  directly  contrary  to  the  t 
of  former  authorities  on  the  same  subject  j  and  in  Mr. 
Fearne's  view  of  the  case,1  convenience  and  policy 
equally  dictate  an  adherence  to  the  old  and  established 
doctrine. 

Since  the  termination  of  the  case  of  Perrin  v.  Blakr., 
Lord  Tmirtow  came  out  a  decided  champion  for  me 
rule ;  and  he  held,  in  Jones  v.  Morgan*  that  a  de- 
•228  vise  to  trustees,  *to  stand  seised  to  the  use  of  A. 
for  life,  and  after  his  death,  to  the  use  of  the  heirs 
male  of  bis  body,  severally,  successively,  and  in  re- 
mainder, created  an  estate  tail  in  A.  This  was  repug- 
nant to  the  doctrine  in  Bagthatc  v.  Spencer,  for  here,  as 
in  that  case,  was  a  trust  estate.  So,  the  case  of  Hodgson 
v.  Ambrose,*  falling  literally  within  the  purview  of  that 
of  Coulton  v.  Coulton,  received  from  the  K.  B.  the  same 
determination ;  and  Mr.  Justice  Buller  observed,  that  if 
the  testator  made  use  of  technical  words  only,  the  courts 
were  bound  to  understand  them  in  the  legal  sense.  But 
if  he  used  other  words,  manifestly  indicating  what  his 
intention  was,  and  that  he  did  not  mean  what  the  tech- 
nical words  imported,  the  intention  must  prevail,  if  con- 
sistent with  the  rules  of  law.  That  qualification  applies 
only  to  the  nature  and  operation  of  the*estate  devised, 
and  not  to  the  construction  of  the  words.  A  man  is  not 
to  be  permitted  by  will  to  counteract  the  rules  of  law, 
and  change  the  nature  of  property ;  and,  therefore,  he 
cannot  create  a  perpetuity,  or  put  the  freehold  in  abey- 
ance, or  make  a  chattel  descendible  to  heirs,  or  destroy 
the  power  of  alienation  by  a  tenant  in  fee,  or  in  tail.  In 
Doe  v.  Smith,*  Lord  Kenyon  took  a  distinction  between 
a  general  and  secondary  intention  in  a  will,  and  he  held , 


*  Fetimt  an  Remainder),  223. 

*  1  Bra.  306. 

*  Dmtg.  Rep.  337. 

'  7  Term  Rep.  531. 
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that  the  latter  must  give  way  when  they  interfered.  If, 
therefore,  the  testator  intended  that  the  first  taker  should 
take  only  an  estate  for  life,  and  that  his  issue  should 
take  as  purchasers!  yet,  if  he  intended  that  the  estate 
should  descend  in  the  line  of  hereditary  succession,  the 
general  intent  prevails,  and  the  word  issue  is  a  word  of 
limitation.  To  conclude :  the  rule  in  Shelley's  case 
survived  all  the  rude  assaults  which  it  received  in  the 
controversy  under  Perrin  v.  Blake;  and  it  has  con- 
tinued down  to  the  present  time  in  full  vigour,  with 
commanding  authority,  and  with  its  roots  struck  im- 
movably deep  in  the  foundations  of  the  English  law. 
All  the  modern  cases  contain  one  uniform  language, 
aad  declare  that  the  the  words,  heirs  of  the  body, 
•whether  in  deeds  or  wills,  are  construed  as  *229 
words  of  limitation,  unless  it  clearly  and  unequi- 
vocally appears,  that  they  were  used  to  designate  cer- 
tain individuals  answering  the  description  of  heirs  at  the 
feath  of  the  party.' 

The  rule  in  Shelley's  case  has  been  received  and 
adopted,  in  these  United  States,  as  part  of  the  system 
of  the  common  law.  In  South  Carolina  the  rule  was 
early  acknowledged  ;b  and,  in  a  recent  case,  after  a  long 
controversy,  and  conflicting  decisions,  the  court  of  ap- 
peals, upon  great  consideration,  decided  a  case  upon 
the  basis  of  the  authority  of  the  rule  in  Shelley's  case.* 


'  Doe  o.  Cnlyear,  11  East'*  Rep.  548.  Doe  o.  Jewon,  9  Biigh,  2.  Dm 
»  Harrey,  4  Bartiin.  $  Crtn.  610.  But  now,  by  tha  statute  of  3  sad  4 
Win.  IV.,  c.  106,  it  ■  declared,  that  when  lands  an  devised  to  (be  heir,  tie 
takes  u  dmttt  and  not  by  descent ;  and  a  limitation  by  deed  to  the  grantor 
Tubhei™  create*  a  new  estate  by  purchan.  And  when  any  peraon  take* 
*y  purchase  or  will,  under  a  limitation  to  the  hei™  or  the  hoi™  or  the  body  of 
U»  ancestor,  the  descent  is  to  be  traced  u  if  such   ancestor  had  been  the 

1  Doit  ».  Cunning-ton,  1  Bay,  453. 

'  Can  d.  Porter,  1  If'  Cord" i  Ch.  Rep.  60.  Since  tbe  third  edition  of  theae 
Commentaries,  tbe  rale  in  Shelley'*  case  haa  been  declared  to  be  tbe  law  of 
tbe  land  in  the  state  of  Tennessee,  in  the  case  of  Polk  v.  Paris,  9  Ytrgtr, 
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lt ia  assumed  to  be  the  rule  in  North  Carolina,  both  in 
respect  to  lands  and  chattels,  though  it  was  properly  ad- 
mitted not  to  operatet  where  the  estate  limited  to  the 
ancestor,  and  the  estate  limited  to  the  heirs  of  bis  body, 
were  of  different  natures  and  could  not  unite ;  as  if  the 
first  limitation  was  of  a  trust  estate,  and  the  subsequent 
limitation  passed  the  real  estate,  the  remainder  over 
would  go  to  the  persons  designated,  in  the  character  of 
purchasers/  The  rule  was  also  fully  admitted  as  a 
binding  authority,  in  Virginia,  in  the  case  of  Roy  v. 
Gamett,b  though  it  was  allowed  to  be  under  the  control 
of  the  testator's  intention  ;  and  in  Maryland  it  has  re- 
ceived the  clearest  elucidation,  and  the  most  unqualified 
support  In  Home  v.  Lyeth,'  the  rule,  under  all  its  mo- 
difications and  exceptions,  was  learnedly  and  accurately 
expounded.  In  that  case,  a  devise  of  a  term  for  ninety- 
nine  years  to  A.,  during  her  natural  life,  and,  after  her 
death,  to  her  heirs,  was  held  to  pass  to  A.  the  entire  inte- 
rest in  the  term.  It  was  admitted  by  Ch.  J.  Dorsey,  that 
if  it  had  been  a  devise  of  an  estate  of  inheritance,  the 


309,  after  a  profound,  able,  sad  spirited  discussion  in  the  euproma  court  of 
that  state.  It  wua  declared,  by  Judge  Reese,  to  be  a  aettled  principle  of  the 
common  law  ;  and  that  whatever  might  havo  been  the  original  policy  of  the 
rule,  it  wan,  as  a  rule  of  property,  not  inconajalent  with  the  genius  of  our  in- 
stitutiona,  or  with  the  liberal  and  commercial  spirit  of  the  age.  It  checked 
the  disposition  to  loch  up  property  and  render  it  inalienable.  The  rale  was 
considered  as  equally  applicable  to  deeds  and  wills  of  personal  property,  and 
on  the  acknowledged  principle  that  where  the  words  would  create  an  estate 
tail  in  real  property,  they  would  vest  the  entire  and  absolute  property  in 
chattel*. 

■  Payne  is.  Sale,  3  Baltle't  Rep.  455.  Davidson  v.  Davidson,  1  Hawkt. 
163.  But  by  statute  in  North  Carolina  of  1837,  dying  without  issue  is  de- 
clared to  mean  issue  living  at  the  death  of  the  first  taker.  The  common  Ian- 
rate  previously  prevailed,  for  in  Swain  r.  Boscoe,  3  Ittdrll,  SOD.  it  was  held, 
that  in  a  will  of  personal  property  lo  A.  for  life,  and  if  he  should  die  leaving 
lawful  heirs  of  his  body,  to  be  equally  divided  between  them,  it  was  a  limita- 
tion for  life  to  A.  with  remainder  to  his  children  as  tenants  in  common.  Sao 
also  ibid.  136. 

*2Wa»h.Rtp.  9. 

•  4  Hott.  «f  John*.  Rip.  431. 
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remainder  would  have  been  immediately  executed  in 
the  ancestor,  and  he  would  have  been  seised  of  an  es- 
tate in  fee.  The  word  heirs,  when  used  alone,  without 
explanation,  is  always  a  word  of  limitation,  and  not  of 
purchase,  and  no  presumed  intention  will  control  its 
legal  operation.  Even  superadded  words  of  limitation, 
engrafted  on  the  first  limitation,  would  not  alter  the 
rule,  unless  they  went  to  alter,  abridge,  or  qualify  the 
words,  and  to  establish  a  new  succession,  inconsistent 
with  the  descent  pointed  out  by  the  first  words, 
so  as  *to  make  the  next  heir  the  terminus, or  stock  *230 
by  reference  to  whom  the  future  succession  was 
to  be  regulated.*  To  change  the  term  into  a  word  of 
purchase,  the  heirs  must  not  be  able  to  take  as  heirs,  by 
reason  of  a  distributive  direction  incompatible  with  the 
ordinary  course  of  descent,  or  the  limitation  must  be 
directed  to  the  then  presumptive  heirs  of  the  person  on 
whom  the  estate  for  life  is  limited.  This  correct  view 
of  the  rule  of  law  admitted  the  acknowledged  exceptions 
to  the  rule  in  the  case  of  limitations  in  marriage  arti- 
cles, and  of  executory  trusts,  and  also  where  the  an- 
■cestor  takes  a  trust  or  equitable  estate,  and  the  heir  the 
legal  estate,  or  an  executed  use ;  and,  assuming  the  rule 
to  have  been  introduced  on  feudal  principles,  "  yet,  to 
disregard  rules  of  interpretation  sanctioned  by  a  succes- 
sion of  ages,  and  by  the  decisions  of  the  most  enlight- 
ened judges,  under  pretence  that  the  reason  of  the  rule 
no  longer  exists,  or  that  the  rule  itself  is  unreasonable, 
would  not  only  prostrate  the  great  landmarks  of  pro- 
perty, but  would  introduce  a  latitude  of  construction, 
boundless  in  its  range,  and  pernicious   in  its   conse- 


It  was  further  declared  in  the  same  case,  that  the  rule 
in  Shelley's  case  applied  to  leasehold  estates,  as  well  as 
to  estates  of  inheritance ;   and  that  in  the  bequest  of 
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chattels,  a  gift  to  A.  for  life,  with  remainder  to  his  heir*, 
or  to  the  heirs  of  hia  body,  would  carry  the  entire  inte- 
rest. The  word  issue,  in  grants,  was  exclusively  a 
word  of  purchase  ;  and  in  devises  of  real  estate  it  often 
means  children,  and  is  then  a  word  of  purchase,  though 
it  may  be  used  either  as  a  word  of  limitation  or  of  par- 
chase.  Afterwards,  in  Lyle*  v.  Diggaf  the  rule  was 
recognized  as  equally  applicable  to  limitations  in  wills, 
and  conveyances  by  deed  ;  and  a  case  was  withdrawn 
from  its  operation  on  the  acknowledged  exception,  in 
the  instance  where  the  testator  shows  a  manifest  intent 
to  give  the  first  taker  only  an  estate  for  life,  by  using 
superadded  words  of  explanation  and  limitation, 
•231  *in  the  selection  of  sons  of  the  first  taker  in  suc- 
cession, and  the  heirs  of  their  bodies  successive- 
ly, and  making  those  sons  evidently  the  stock  of  a  new 
line  of  descent. 

In  Pennsylvania,  in  the  case  of  James'  claim,*  the  rule 
was  recognized  in  a  decided  manner ;  and  the  word 
ittue,  in  a  case  of  a  devise  of  an  estate  of  inheritance  to 
A.  for  life,  remainder  to  his  lawful  issue,  was  held  to  be 
a  word  of  limitation,  and  that  A.  consequently  took  an 
estate  tail.  Afterwards,  in  Fvndlay  v.  Riddle,"  there 
was  a  devise  to  A.  for  life,  and  if  he  died,  leaving  law* 
fill  issue,  to  his  heirs  as  tenants  in  common,  and  their 
respective  heirs  and  assigns ;  and  the  court,  under  the 
circumstances,  in  furtherance  of  the  intent,  held  the 
words  of  limitation  to  be  words  of  purchase,  and  that 
A.  took  only  an  estate  for  life,  with  a  contingent  re- 
mainder to  his  heirs.     The  English  doctrine  on  the  sub- 


•  6  Hair.  t}  Joint.  Rep.  364. 

'  1  Dallas'  Rep.  47.      S.  P.  7  Watt!  d>  Serg.  295. 

•  Bimtty't  Rep.  139.  Tho  rob  in  Shelley's  cut  ia  declared  to  be  tbe 
ink  in  Ohio,  5  Hammond,  465,  M'Feoly  v.  Moore.  King's  hoi™  u.  KingV 
adm/.,  19  Olio  Rep.  390.  But  by  statute -tbe  role  u  not  now  applicable  in 
Ohio  to  will*  taking  effect  nines  1840,  though  in  ail  other  reapecta  it  i*  a  role 
of  property.    12  Ohio  Rep.  471. 
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ject  of  Shelley's  rule,  with  all  its  refinements  and  dis- 
tinctions, was  tolly  admitted,  but  with  an  evident  lean- 
ing towards  the  doctriae  of  the  K.  B.  in  Perri*  v.  Blake, 
m  fivrour  of  the  manifest  intent  of  the  testator.  The 
English  rule  was  entirely  recognised,  in  Connecticut,  in 
die  case  of  Bithop  v.  SdlecttS  This  was  in  1804,  but 
die  role  has  since  been  abrogated  by  statute  f  and,  in 
Massachusetts,  by  statute,  in  the  year  1791,  the  rule  was 
abolished,  as  to  wills,  by  a  provision  declaring,  that  "  a 
devise  to  a  person  for  life,  and  after  bis  death  to  his  chil- 
dren, or  heirs,  or  right  heirs,  in  fee,  shall  vest  an  estate 
for  life  only  in  such  devisee,  and  a  remainder  in  fee  in 
hii  children."  The  rule  has  also  in  the  subsequent  re- 
vision of  their  statutes  been  dispensed  with  as  to  deeds.* 
In  New-York,  the  rub,  according  to  the  English  view 
of  it,  was  considered,  in  the  case  of  Brant  v.  Gd- 
*to*,A  to  be  •of  binding  authority ;  and  so  it  con-  "233 
tin  ued  to  be  until  the  revisers  lately  recommend- 
ed its  abolition,  as  being  a  rule  "  purely  arbitrary  and 
technical,"  and  calculated  to  defeat  the  intentions  of 
those  who  are  ignorant  of  technical  language.*    The 


•  1  Daf't  Rep.  299. 

•  S  Conn.  Rep.  100.  Statute*  of  Connecticut,  1821,  p.  301.  Ibid.  1838, 
a.  399.  Tba  Connecticut  atatuta  danism,  that  mil  gnat*  or  deviaea  of  an 
•*U*  Jo  land*,  to  laypnwi  for  life,  and  then  to  hi*  nein,  ■ball  be  only  40 
Mtate  for  Ufa  in  the  grantee  or  devices. 

'  In  New- Jersey,  by  the  Matute  of  1830,  in  the  cue  of  a  devieo  lo  A.  for 
Ha,  with  remainder  to  hie  heir*,  or  to  the  heim  of  hi*  body,  the  fife  eetale  i* 
fptd,  bat  after  it*  determination,  the  land*  go  to  the  children  or  heir*  of  mtb 
aBTieea  —  tenant*  in  common,  in  fee.  JVeie-  Jerley  Rivittd  Laiei,  774,  El- 
wur'M  Digit,  130.  The  MamchueetU  Recited  Statute;  of  1835,  have 
adopted  the  mole  rale,  and  applied  it  equally  to  land*  bo  given  by  deed  or 
■0L 

•  9  JtJuu.  Cm.  384. 

•  In  Kingiland  e.  Rapelye,  decided  by  the  Vi  to  -Channel  lor,  in  the  uity  of 
New- York,  (1834,)  and  in  Schoonmaker  v.  Shelley,  decided  in  the  New  ■ 
Yetfc  efretit  court  for  the  •eoond  oinmitin  1841,  upon  will  made  prior  to  the 
•paratton  of  the  revised  statute*,  the  rule  in  Shelley'*  case  wuo  reeognited, 
and  etrictly  applied  and  enforced.  3  Edward1 »  Ch.  Rep.  1.  The  word* 
Uw/aJ  inu  held  to  have  aa  extendi*  a  rigoiSoalioii  a*  heir*  of  the  body. 
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New-York  Revised  Statute?  have  accordingly  declared, 
that  "  where  a  remainder  shall  be  limited  to  the  heirs, 
or  heirs  of  the  body  of  a  person,  to  whom  a  life  estate 
in  the  same  premises  shall  be  given,  the  persons  who,  on 
the  termination  of  the  life  estate,  shall  be  the  heirs,  or 
heirs  of  the  body  of  such  tenant  for  life,  shall  be  enti- 
tled to  take  as  purchasers,  by  virtue  of  the  remainder  so 
limited  to  them."  The  abolition  of  the  rule  applies 
equally  to  deeds  and  wills  ;  and  in  its  practical  opera- 
tion, it  will,  in  cases  where  the  rule  would  otherwise 
have  applied,  change  estates  in  fee  into  contingent  re- 
mainders. It  sacrifices  the  paramount  intention  in  all 
cases,  and  makes  the  heirs  instead  of  the  ancestor  the 
Mtirp*  or  terminui  from  which  the  posterity  of  heirs  is  to 
be  deduced.  It  will  tie  up  property  from  alienation 
during  the  life  of  the  first  taker,  and  die  minority  of  his 
heirs.  But  this,  it  may  perhaps  be  presumed,  was  the 
actual  intention  of  the  party,  in  every  case  in  which  he 
creates  an  express  estate  for  life  in  the  first  taker,  for 
otherwise  he  would  not  have  so  limited  it  It  is  just  to 
allow  individuals  the  liberty  to  make  strict  settlements 
of  their  property  in  their  own  discretion,  provided  there 
be  nothing  in  such  dispositions  of  it  affecting  the  rights 
of  others,  nor  inconsistent  with  public  policy,  or  the  set- 
tled principles  of  law.  But  this  liberty  of  modifying  at 
pleasure  the  transmission  of  property,  is  in  many  re- 
spects controlled,  as  in  the  instance  of  a  devise  to  a 
charity,  or  to  aliens,  or  as  to  the  creation  of  estates  tail ; 
and  the  rule  in  Shelley's  case  only  operated  as  a  check 
of  the  same  kind,  and  to  a  very  moderate  degree.  Un- 
der the  existence  of  the  rule,  land  might  be  bound  up 
from  circulation  for  a  life,  and  twenty-one  years  after- 
wards, only  the  settler  was  required  to  use  a  little  more 
explicitness  of  intention,  and  a  more  specific  provision. 
The  abolition  of  the  rule  facilitates   such  settlements. 
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though  it  does  not  enlarge  the  individual  capacity 
to  make  them ;  and  it  is  a  question  for  #experi-  "233 
ence  to  decide,  whether  this  attainable  advantage 
will  overbalance  the  inconvenience  of  increasing  fetters 
upon  alienation,  and  shaking  confidence  in  law,  by  such 
an  entire  and  complete  renunciation  of  a  settled  rule  of 
property,  memorable  for  its  antiquity  and  for  the  patient 
cultivation  and  discipline  which  it  has  received.* 

V.  Of  the  particular  estate. 

There  must  be  a  particular  estate  to  precede  a  re- 
mainder, for  it  necessarily  implies,  that  a  part  of  the  es- 
tate has  been  already  carved  out  of  it,  and  vested  in 
immediate  possession  in  some  other  person.  The  par- 
ticular estate  must  be  valid  in  law,  and  formed  at  the 
same  time,  and  by  the  same  instrument,  with 
the  remainder."     The  latter  cannot  'be  created     *234 


*  The  juridical  scholar,  on  whom  his  great  muter,  Coka,  Lai  bestowed 
stmo  portion  of  the  "gladsome  light  of  jurisprudence,"  will  scarcely  be  able 
to  withhold  an  involuntary  sigh,  a*  ha  eaata  a  retrospective  glance  over  the 
piles  af  learning,  devoted  to  destruction  by  «n  edict  ae  sweeping  and  unre- 
lenting aa  the  torch  of  Omar.  Ha  moat  bid  adieu  for  ever  to  the  renowned 
discussions  in  Shelley's  case,  which  were  so  vehement  and  so  protracted  aa  to 
amaaa  the  aceptre  of  the  haughty  Eliiabotb.  He  may  equally  take  leave  of 
the  multiplied  specimens  of  profound  logic,  skilful  criticism,  aod  refined  die- 
tinotiom,  which  pervade  the  varied  caaea  in  law  and  equity,  from  those  of 
Shelley  and  Archer,  down  to  the  direct  collision  between  the  court*  of  law 
•lid  equity,  in  the  time  of  Lord  Hardwiche.  He  will  have  no  more  concern 
with  the  powerful  and  animated  diacnaaiona  in  Perrin  v.  Blake,  which  awaken- 
ed all  that  was  noble  and  illustrious  la  talent  and  endowment,  through  every 
precinct  of  Westminster  Hall.  Ha  will  have  occasion  no  longer,  in  pursuit 
of  the  learning  of  that  case,  to  tread  the  clear  and  bright  paths  illuminated 
by  Sir  William  Blackstone's  illustrations,  or  to  study  and  admire  the  spirited 
and  ingenious  dissertation  of  Hargrave,  the  comprehensive  and  profound  dis- 
quisition of  Fearne,  the  acute  and  analytical  easay  of  Preston,  the  neat  and 
orderly  abridgment  of  Cruise,  and  the  severe  and  piercing  cri  ticiams  of  Reeve. 
What  I  have,  therefore,  written  on  this  subject,  may  be  considered,  so  far  as 
■ay  native  stale  ia  concerned,  aa  a  humble  monument  to  the  memory  of  de- 
parted learning. 

*  Plimd.  35,  a.  Doctor  rf>  Student,  dial.  9,  c.  30.  Moore  v.  Parker,  A 
MU.  Hep.  316. 
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for  a  future  time,  without  an  intervening  estate  to 
support  it.  If  it  be  an  estate  of  freehold,  it  must 
take  effect  presently,  either  in  possession  or  remain- 
der ;  for  at  common  law,  no  estate  of  freehold  coold 
pass  without  livery  of  seisin,  which  must  operate  either 
immediately,  or  not  at  all.  "  If  a  man,"  said  Lord 
Coke,*  "  makes  a  lease  for  life,  to  begin  at  a  day  to 
come,  he  cannot  make  present  livery  to  a  future 
estate,  and,  therefore,  in  that  case,  nothing  passeth." 
Though  a  term  for  years  may  be  granted  to  commence 
n  Jttturo,  an  estate  of  freehold,  limited  on  such  future 
interest,  would  be  void.  When,  therefore,  a  freehold 
remainder  is  intended  to  be  created  and  vested,  it  is  ne- 
cessary to  create  a  previous  particular  estate  to  subsist 
in  the  mean  time,  and  to  deliver  immediate  possession 
of  it,  which  is  construed  to  be  giving  possession  also 
to  him  in  remainder,  since  the  particular  estate,  and  tin 
remainder,  constitute  one  and  the  same  estate  in  law. 
The  remainder-man  is  seised  of  his  remainder  at  the 
same  time  that  the  tenant  of  the  particular  estate  is  pos- 
sessed of  his  estate."  It  was  necessary  to  make  livery, 
of  seisin  on  the  particular  estate,  even  though  that  par- 
ticular estate  was  a  chattel  interest,  as  a  term  for  years,, 
provided  a  freehold  vested  remainder  was  to  be  created. 
In  no  other  way  could  a  freehold  in  remainder  be  created 
at  common  law.  It  could  not  be  made  directly  to  the 
person  in  remainder  without  destroying  the  estate  of  the 
lessee  for  years ;  and  livery  to  the  particular  tenant 
enures  to  the  benefit  of  the  remainder-man,  as  the  par- 
ticular estate  and  the  remainder  are  but  one  estate." 


•  Bnrwick  'b  cane,  5  Co.  94,  b. 

•  3  BUckt.  Com.  166. 

•  Lilt.  »6c.  60.  Co.  hat.  Hid.  Co.  LUL  317,  a.  Plead.  35.  Tb«  re- 
finements anciently  adopted  upon  this  rale  were  tut  »obUo  and  technical. 
Tbm,  to  use  lhe  il!  intuitions  made  by  ana  of  the  sergeants  in  the  case  ban 
Plowden,  if  a  Iran  be  made  to  A.  for  yean,  and  uw  lessor  afterward*  con- 
firm! the  estate  for  years,  with  remainder  over  in  fee,  the  remainder  fc  to**. 
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ft  foLows,  from  these  principles,  that  an  estate 
•at  will  cannot  support  a  remainder ;  for,  livery     *236 
19  the  tenant  at  will,  and  the  limitation  over, 
would  either  of  them  determine  the  will.* 

If  the  particular  estate  be  void  in  its  creation,  or  be 
defeated  afterwards,  the  remainder,  created  by  a  con- 
veyance at  common  law,  and  resting  upon  the  same 
title,  will  be  defeated  also,  as  being,  in  such  a  case,  a 
freehold  commencing  in.  fiuuro.  The  person  in  remain- 
der cannot  take  advantage  of  conditions  annexed  to  the 
preceding  estate.  If,  therefore,  an  estate  for  life  he 
upon  condition,  and  the  grantor  enters  for  breach  of  the 
condition,  and  avoids  the  estate,  the  remainder  over,  as 
we  have  already  seen,"  will  be  defeated,  because  the 
entry  defeats  the  livery  made  to  the  first  lessee  or 
feoflee  on  the  creation  of  die  original  estate,  and  the 
grantor  is  in  of  his  old  estate.*  But  if  a  vested  re- 
mainder rests  upon  good  tide,  and  not  upon  the  de- 
feasible title  of  the  particular  estate,  it  will  remain, 
though  the  particular  estate  be  defeated ;  as  in  the  case 
put  by  Coke,  of  a  lease  to  an  infant  for  Hfe,  remainder 
to  B.  in  fee ;  though  the  infant  disagrees  to  the  estate 
tot  life  when  he  comes  of  age,  yet  the  remainder 
shall  stand ;  for  it  did  "not  depend  upon  the  same     *23e 


9  estate  for  years  was  created  before,  and  not  at  the  time  at  the 
a  and  the  remainder.  And  if  the  lessor  disseise  bin  tenant  for  life, 
■ad  then  pant  him  a  new  lease,  with  remainder  over  in  fee.  the  remainder 
■  "id,  because  the  tenant  for  life  is  remitted  to  tiii  first  estate.  So,  if  the 
heir  endows  the  widow  with  remainder  over  in  fee,  the  remainder  »  void, 
Ibosjh  livery  of  seisin  be  made  to  the  widow,  became  the  dowar  has  relation 
*sel  to  the  death  of  the  husband,  and  therefore  the  remainder  was  not 
ossta]  with  it  in  point  or  lime.  To  destroy  an  estate  by  the  operation  of 
■tch  legal  fictions,  is  Tory  unreasonable  and  absurd.  It  is  actually  reversing 
the  rnailru,  that  iajtcrions  juris  temper  mquita*  existit. 

'  Baam'i  Abr.  tit  Remainder  and  Revertion,  G.  This  head  of  Gwillims 
Bacon  was  taken  from  a  MS.  treatise,  by  Lord  Cb.  B.  Gilbert,  furnished  by 
Mr.  Hargrave. 

'  Supra,  p.  1ST. 

•  Wat,  Jtnef  Rep.  50,     Co.  Lilt.  298,  a.     1  RoL  Abr.  474 ,  P. 
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tide  with  the  particular  estate,  and  it  was  once 
vested  by  a  good  title.*  In  Doe  v.  Brabant*  Lord 
Tburlow  declared  the  old  rule  of  law  to  be,  that  where 
there  was  a  particular  estate  created,  with  a  remainder 
-over,  and  the  first  estate  is  void,  as  if  made  to  a  per- 
son incapable  of  taking,  the  remainder-man  will  take 
immediately,  as  if  it  were  an  original  estate.  The  ob- 
servation can  only  be  correct  as  to  uses  and  devises, 
for,  in  conveyances  at  common  law,  and  not  to  uses, 
the  rule  is  clearly  otherwise ;  and  it  is  repugnant  to 
the  general  principle,  that  a  remainder  cannot  be 
created  without  a  particular  estate  to  precede  it  in 
its  creation.  The  rule  is  well  established  is  the  old 
law,  that  if  the  particular  estate  be  void  in  its  incep- 
tion, the  remainder  limited  upon  it  is  void  also."  In 
the  case  of  a  grant  for  life  to  a  person  incapable  of 
taking,  or  to  a  person  not  in  rervm  natura,  with  re- 
mainder over,  the  remainder  is  not  good,  for  there  is 
no  particular  estate  to  support  it.'1  Though,  in  wills 
and  conveyances  to  uses,  the  remainder  may  be  good! 
notwithstanding  the  particular  estate  be  void,  yet  in 
future  uses,  and  executory  devises,  if  one  class  of  limi- 
tations be  void,  the  limitations  over  will  be  void  for 
the  same  reason. 

If  the  estate  in  remainder  be  limited  in  contingency, 
and  amounts  to  a  freehold,  a  vested  freehold  must  pre- 
cede it,  and  pass  at  the  same  time  out  of  the  grantor.* 
This  rule  holds  equally  iu  the  limitation  of  uses,  and  in 


■  Co.  Utt.  298, a. 
"  3  Bra.  C.  C.  393. 

■  Ptaad.  35,  a.    Dytr,  140,  b. 

*  Serjeant  Rolle  cites  Tor  thin  9  Hen.  VI.,  24,  b,  and  he  twa  the  true  dis- 
tinction iu  this  respect  between  a  grunt  and  a  devise.  2  JZol.  Abr.  415,  C 
The  same  examples  by  way  of  illustration,  taken  by  Rolle  from  9  Hen.  VT-, 
are  relied  on  in  Plmndtn,  35,  a.  414,  a.,  and  in  Camyn'i  Dig.  tit.  Estate,  B. 
14,  in  support  of  the  asms  rule. 

•  Co.  Utt.  917,  a.     1  Co.  130.  134.  b. 
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estates  executed  in  possession  at  common  law.  Thus, 
in  the  case  of  a  devise  to  B.  for  fifty  years,  if  he  should 
so  long  live,  remainder  to  the  heirs  of  his  body, 
the  remainder  was  held  "void  for  the  want  to  a  "237 
freehold  to  support  it.*  But  if  the  remainder  had 
been  to  trustees  during  the  life  of  B.,  remainder  to  the 
heirs  of  his  body,  in  that  case  the  contingent  remainder 
bad  been  good,  because  preceded  by  a  vested  freehold 
remainder  to  the  trustees.'1  The  reason  of  the  rule  re- 
quiring a  contingent  remainder  to  be  supported  by  a 
freehold,  was  that  the  freehold  should  not  be  in  abey- 
ance, and  that  there  should  be  always  a  visible  tenant 
of  the  freehold,  who  might  be  made  tenant  to  the 
pracipe,  and  answer  for  the  services  required.'  It  does 
not  apply  to  contingent  interests  for  years,  for  they  were 
considered  in  the  case  of  Corbet  v.  Stone*  to  be  merely 
executory  contracts.  It  will  be  sufficient  if  a  right  of 
entry  exists  in  the  rightful  tenant  of  the  particular  es- 
tate, when  the  contingent  remainder  vests.  The  con- 
tingent remainder  is  not  destroyed,  though  there  be  no 
actual  seisin ;  for  though  a  mere  right  of  action  will 
not,  yet  a  right  of  entry  will  support  a  contingent  re- 
mainder. Lord  Holt,  in  Thompton  v.  Leack,*  illustrates 
the  distinction  by  saying,  that  if  there  be  a  tenant  for 
life  with  a  contingent  remainder  over,  and  he  be  dis- 
seised, the  whole  estate  is  divested,  but  the  right  of 
entry  remaining  in  the  tenant  will  support  the  remain- 
der; whereas,  if,  during  the  disseisin,  the  contingent  re- 
mainder expectant  upon  the  life  estate  does  not  vest 
before  five  years  after  a  descent  cast,  the  remainder 


■  Goodright  r.  Corniih,  1  Sidle.  Rep.  22 
1  Ellia  p.  Oaboroe,  2  Vrrn.  Rep.  754. 

*  Lord  Manifield,  1  Burr.  Rep.  107. 
1  T.  Kayn.  140. 

■  13  Mod.  Rep.  17*. 
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is  gone  for  ever,  for  the  light  of  entry  is  tuned  into 
a  right  of  action." 

VL    0/ remaindert  limited  by  way  of  tat. 

Remainders  may  be  limited  by  way  of  use,  as  well  as 
by  common  law  conveyances;  but  the  operation  which 
the  statute  of  uses  of  37  Hen,  VIII.  had  upon  contingent 
uses,  was  formerly  a  matter  of  great  and  pro- 
*238  tracted  discussion.  'The  history  of  the  judicial 
controversy  on  this  subject  is  a  great  curiosity  ; 
and  though  we  have  not  much  practical  concern  with  it 
in  the  United  States,  it  will  well  reward  a  few  mo- 
ments' attention  of  the  diligent  and  inquisitive  student, 
who  desires  to  understand  the  progress,  mutations,  and 
genius,  of  the  very  complicated  machinery  of  the  English 
law  of  real  estates. 

Before  the  statute  of  uses,  the  feoffees  to  uses  were 
seised  of  the  legal  estate  j  and  if  they  were  disseised, 
no  use  could  be  executed  until,  by  their  entry,  they  had 
regained  their  seisin,  for  the  statute  only  executed  those 
uses  which  had  a  seisin  to  support  them.*  After  the 
statute  of  uses,  there  was  great  difficulty  to  ascertain 
where  the  estate,  which  was  to  support  the  contingent 
uses,  resided.  Some  held,  that  the  estate  was  vested  in 
the  first  cestui  que  tut,  subject  to  the  uses  which  should  be 
executed  out  of  his  seisin  ;  but  this  opinion  was  untena- 
ble, for  a  use  could  not  arise  out  of  a  use.  It  was  again 
held,  that  the  seisin  to  serve  contingent  uses  was  in  »«- 
bibut,  or  in  cuttodia  legis,  or  had  no  substantial  residence 
any  where  ;  and  the  conclusion  attached  to  these  opin- 
ions was,  that  contingent  uses  could  not  be  barred  by 
any  act  whatever.   Others  were  of  opinion,  that  bo  much 


*  In  MinMJpp!,  the  rale  of  Iho  common  law,  that  an  ontato  of  freehold 
cannot  be  made  by  deed  is  commence  in  futvro,  ia  abrogated.  RcdncA 
Code  of  1634,  p.  459. 

*  Delamen  «.  Sermon,  Platnd.  Rtp.  346. 
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of  the  inheritance  as  was  limited  to  the  contingent  uses, 
remained  actually  vested  in  the  feoffees  until  the  uses 
arose.  But  the  prevailing  doctrine  was,  that  there  re- 
mained no  actual  estate,  and  only  a  possibility  of  seisin, 
or  a  scintilla  juris  in  the  feoffees,  or  releases  to  uses,  to 
serve  the  contingent  uses  as  they  arose.*  The  doctrine 
of  tcintilla  jwru,  Mr.  Sugden  says,  was  first  started  in 
Brent's  com,"  in  16  Eliz. ;  and  the  judges  had  great  dif- 
ficulties in  settling  the  construction  of  contingent  uses. 
One  opinion  was,  that  the  feoffees  had  a  fee-simple  de- 
terminable, to  continue  until  the  future  use  arose,  and 
that  they  were  not  divested  of  the  whole  inter- 
est until  the  execution  "of  all  the  uses  limited  "389 
anon  the  feoffment ;  but  a  sufficient  portion  of  the 
fee-simple  to  serve  the  contingent  uses  remained  vested 
in  the  feoffees.  It  was  also  held,  that  the  estate,  in  the 
mterim,  resulted  to  the  feoffor.  A  majority  of  the  court 
agreed,  that  the  statute  divested  the  feoffees  of  all  the 
estate  when  the  contingency  arose  by  a  person  being  m 
ene  to  take. 

In  Manning  and  Andrew's  case,'  the  judges  were 
eaually  unsettled  in  their  notions  respecting  the  opera- 
tion of  the  statute  on  contingent  uses.  Some  of  them 
were  of  opinion,  that  a  sufficient  actual  estate  remained 
in  the  feoffees  to  support  the  uses,  while  others  thought 
that  the  feoffees  were,  by  the  statute  of  uses,  made  mere 
conduit  pipes,  through  which  the  estate  was  conveyed 
to  the  uses  as  they  arose,  and  they  were  divested  of  all 
estate.  The  statute  drew  the  confidence  out  of  the 
feoffees  and  reposed  it  upon  the  land,  which  rendered 
the  use  to  every  person  entided  in  his  due  season  under 
the  limitation.  According  to  this  opinion,  the  feoffees 
had  no  right  of  entry,  and  could  not,  by  release,  con- 


*  Btgit*  on  P*vmt«,  3d  London  adit  13,  14. 
»«,«-.  MO,  a.     a2W*H. 

•  lLfw.356. 
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firmation,  or  otherwise,  do  any  thing  to  the  prejudice  of 
the  uses  limited.  In  a  few  years  Chudleigh't  cast*  arose, 
and  baa  ever  been  regarded  as  a  great  and  leading  case 
on  the  doctrine  of  contingent  uses. 

The  principal  question  in  that  case  was  concerning  the 
power  of  feoffees  to  uses,  to  destroy  contingent  uses  by 
fine  or  feoffment,  before  the  uses  came  into  being.  It 
was  a  very  complex  settlement  case.  Lands  were  con- 
veyed by  feoffment  to  feoffees,  in  a  series  of  successive 
uses,  and,  among  others,  to  the  use  of  the  feoffees  and 
their  heirs,  during  the  life  of  the  settler's  eldest  son,  re- 
mainder to  the  grandsons  of  the  settler,  successively  in 
tail,  with  remainder  to  the  right  heirs  of  the  eldest  son. 
The  feoffees  seised  to  these  uses  after  the  death 
•240  of  the  feoffor*  enfeoffed  "his  eldest  son  in  fee 
without  consideration,  and  with  notice  in  the  son 
of  the  uses  in  the  settlement.  The  eldest  son  had  a  son 
born  thereafter,  and  after  that  birth  he  conveyed  to  a 
stranger  in  fee ;  and  the  question  arose  between  the  title 
of  the  stranger  under  the  conveyance,  and  the  title  of 
the  grandson  under  that  settlement.  The  point  was, 
whether  the  act  of  the  feoffees  destroyed  the  contingent 
remainders,  so  that  a  use  could  never  arise  out  of  the 
estate  of  the  feoffees,  when  the  contingency  afterwards 
happened  by  the  birth  of  the  grandson.  The  judgment 
of  the  court  was,  that  by  the  feoffment  the  whole  estate 
was  divested,  and  drawn  out  of  the  feoffees,  and  the 
future  contingent  uses  destroyed." 


■  1  Co.  120.  1  Andaton,  309,  Mr.  Sugdon  says,  thatCh.  J.  Andaraon's 
report  of  this  esse  ia  indisputably  the  best ;  and  an  abstract  of  the-  translation, 
of  it  is  in  Gilbert's  U»e>,  by  Hug  den,  app.  521. 

k  Chudlcigh'a  case  was  argued  several  times  before  all  the  judges  of  Eng- 
land, and  wo  find  the  great  names  of  Bacon  and  Coke  among  the  counsel 
who  argued  the  cause.  The  esse  is  replete  with  desultory  and  curious  dis- 
suasion, and  some  of  it  Lord  Hardwicke  admitted  to  be  so  refined  nod  specu- 
lative, as  not  to  be  easily  understood.  The  disposition  and  policy  of  the 
judge*  was  to  check  contingent  uses,  which  thsy  deemed  to  be  productive  of 
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The  minority  of  the  judges  held,  that  there  was  no 
estate,  right,  or  scintilla  juris  remaining  in  the  feoffees, 
and  that  the  notion  of  a  scintilla  was  as  imaginary  as  the 
Utopia  of  Sir  Thomas  More.  The  seisin  which  the  feof- 
fees had  at  the  beginning  by  the  feoffment  to  them  was 
sufficient  to  serve  all  the  future  uses  when  they  came  in 
me  ;  and  it  was  not  in  their  power  to  affect,  suspend,  or 
destroy,  the  future  uses,  which  were  in  the  interim  in 
fluJi&w,  and  hi  the  preservation  of  the  law,  and  the  cestui 
que  use  was,  consequently,  entitled.  But  a  large  majori- 
ty of  the  judges  decided,  that  the  feoffment  made 
by  the  feoffees  divested  all  'the  estates,  and  the  *S41 
future  uses ;  and  they  assimilated  contingent  uses 
to  contingent  remainders,  and  endeavoured  to  bring  them 
within  the  same  rules,  and  render  them  liable  to  be  de- 
stroyed in  the  same  manner.  They  held,  that  the  statute 
could  not  execute  any  uses  that  were  not  in  esse,  and  that 
contingent  uses  might  be  destroyed  or  discontinued  be- 
fore they  came  in  esse,  by  all  such  means,  as,  for  in- 
stance, by  feoffment,  forfeiture,  or  release  of  the  estate, 
as  uses  might  have  been  discontinued  or  destroyed  by 
the  common  law.  They  held,  that  not  a  mere  scintilla 
remained  in  the  feoffees,  but  a  sufficient  estate  to  serve 
and  support  the  contingent  uses  when  they  came  in  esse, 
unless  their  possession  was  disturbed  by  disseisin  or 
otherwise,  and  then  they  would  have  a  right  of  entry, 
unless  they  did  some  act  to  bar  it.  One  great  principle 
of  policy  governed  the  judges  in  this  case,  in  holding 


.  and  tending  to  perpetuities.  They  regarded  the  statute  of  ucn  iu 
to  cilirpato  uh,  which  were  often  found  to  be  subtle  sad  fraada- 
and  their  evident  object  wee  to  reetore  the  simplicity  end 
integrity  of  the  common  law.  Notwithstanding  the  eoholutic  and  niysle- 
leaming  with  which  the  caee  abounds,  it  carries  with  it  decisive  evi- 
dence of  the  acnteneas,  industry ,  and  patriotic  view*  of  the  sages  of  the  law 
at  that  day.  Lord  Campbell  says,  that  Bacon  ■  argument  intbii  ease,  waa 
one  of  the  most  masterly  ever  heard  in  Westminster  Hall,  and  it  completely 
demolished  the  subtle  device  to  create  n  perpetuity.  His  argument  was  af- 
tsnrarda  shaped  into  a  "  Reading  00  the  Statute  of  Uses." 

Vol.  TV.  19 
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that  coDtingent  remainders  migbt  be  thus  destroyed,  and 
that  was  to  prevent  perpetuities,  which  were  so  odious 
in  the  ancient  law.*  The  decision  in  Chudleigh't  cast 
settled  the  doctrine,  that  contingent  remainders,  even  by 
way  use,  were  destroyed  by  the  destruction  of  the  par- 
ticular estate.  The  judges  gave  the  same  operation  to 
a  feoffment  in  regard  to  contingent  uses,  as  they  did  in 
respect  to  contingent  remainders." 

The  fiction  of  a  scintilla  juris,  or  possibility  of  entry 
in  the  feofiees,  or  releases  to  uses,  sufficient  to  feed  the 
contingent  uses  when  they  come  into  existence,  and 
thereby  to  enable  the  statute  to  execute  them,  has  been 

deduced  from  these  ancient  cases/  Such  a  par- 
"249     tide  of  right  or  interest  "has  been  supposed  to  be 

indispensable,  to  sustain  the  contingent  use. 
Upon  conveyances  to  uses,  when  there  is  a  person  m 
esse  seised  to  the  uses,  the  seisin  is  immediately  trans- 
ferred to  the  cestui  que  uk,  and  the  whole  estate  is  di- 
vested and  drawn  out  of  the  feoffee  or  release.  But 
contingent  uses  cannot  be  executed  when  there  is  no 
cestui  que  use  in  existence ;  and  the  doctrine  has  been 
stated,  (and  it  was  assumed  by  the  judges  in  Chvd- 
leigk's  case,)  that  there  was  a  necessity  of  supposing 
some  person  seised  to  the  use,  when  the  contingency 
arose,  to  enable  the  statute  to  operate.  There  must  be 
a  person  seised,  and  a  use  in  esse,  or  there  cannot  be  an 
execution  of  the  possession  to  the  use.  The  estate  in 
the  land  is  supposed  to  be  transferred  to  the  person  who 
hath  the  estate  in  the  use,  and  not  to  the  use ;  and  it  is 
inferred,  that  no  use  can  become  a  legal  interest,  until 


•  See  1  Vint.  306,  where  this  principle  is  asserted. 

*•  See  Sugden  on  Poatrt,  c.  1,  flee.  3,  who  has  examined  all  these  cosei, 
and  whose  clear  analysis  of  them  has  guided,  and  greatly  assisted  me.  Mr. 
Preston,  in  hit  Treatise  on  Eitatei,  vol.  i- 160—171,  has  gone  over  the  same, 
cues,  though  not  in  the  same  critical  and  masterly  manner. 

*  Chndleigh's  case,  supra.    Wegg  t>.  Vitlers,  2  Rol  Abr.  796,  pi.  II 16. 

22.     FW,  228, 229,  8.  C. 
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there  shall  be  a  person  in  whom  the  estate  may  vest. 
When  the  estate  of  the  use  is  divided  into  portions,  and 
there  is  a  discontinuance  of  the  legal  estate,  the  contin- 
gent remainder  by1  way  of  rise  cannot  be  continued,  no- 
til  the  trustee,  or  the  tenant  of  some  preceding  vested 
estate,  hath  by  entry  or  action  regained  the  seisin,  so  as 
to  serve  and  supply  the  contingent  uses  when  the  corn- 
tingency  happens.  To  meet  the  difficulty,  recourse 
was  had  to  the  refinement  of  a  scintilla  jurit  remaining 
in  the  feoffee  to  uses;  and  if  the  contingent  use,  limited 
upon  a  precedent  estate  of  freehold,  should  be  divested, 
actual  entry  was  deemed  necessary  to  revest  the  scintilla, 
juris  of  the  feoffees,  or  releases  to  uses,  and  thereby 
enable  them  to  support  the  contingent,  springing,  or 
shifting  use  when  it  arises.  There  must  be  either  an 
actual  seisin  to  support  the  contingent  use,  or  this  pos- 
sibility of  entry  or  scintilla ;  and  if  such  seisin  or  scin- 
tilla be  divested  before  the  use  arises,  as  was  the  fact 
in  Chudleigk,s  cage,  the  use  is  totally  destroyed/ 

•This  view  of  the  subject  has  been  met  and    *243 
opposed  by  some  of  the  most  distinguished  wri- 
ters on  real  property  at  the  present  day. 

Mr.  Feameb  questions  the  existence  and  application 
of  the  doctrine  of  the  scintilla  juris  to  that  extent,  and 
denies  the  necessity  of  actual  entry,  any  more  in  the 
case  of  contingent  uses,  than  in  the  case  of  contingent 
remainders,  in  order  to  regain  the  requisite  seisin  to 
serve  the  contingent  uses.  He  denies  the  necessity  of 
actual  entry  by  any  person  to  restore  a  contingent  use, 
so  long  as  a  right  of  entry  subsists  in  the  cestui  que  use; 
and  the  scintilla  juris,  if  of  any  real  efficacy,  must  be 
competent  to  serve  contingent  uses  without  the  neces- 
sity of  actual  entry.     The  whole  controversy  relates  to 


*  Pitit/m  or  Eitaltt,  vol.  i.  159.     Cruise'* Dig.  tit Remam&tr,  c.  5,nc. 
5,  c  6,  ne.  37. 39. 

*  Fimu  m  Rnutindtrs,  377—380. 
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the  common  law  conveyances,  aa  feoffments,  releases, 
fines,  and  recoveries,  which  operate  hy  transmutation 
of  possession,  and  under  which  the  fee-simple  vests  in 
the  feoffees,  and  the  uses  arise  out  of  their  seisin.  Mr. 
Sugden  takes  a  higher  and  bolder  stand,  and,  by  a 
critical  review  of  all  the  cases,  puts  to  flight  this  ignu 
faluu*  of  a  scintilla,  and  shows  that  it  never  had  any 
foundation  in  judicial  decisions,  but  was  deduced  from 
extra-judicial  dicta.  He  considers  that  the  fiction  ope- 
rates mischievously,  by  requiring  actual  entry  to  restore 
the  divested  estate,  or  a  feoffee  to  uses  actually  existing 
when  the  contingent  uses  arise.  The  sound  construc- 
tion of  the  statute  requires,  that  limitations  to  uses 
should  be  construed  in  like  manner  as  limitations  at 
common  law.  Thus,  if  by  feoffment,  or  release  to  some 
third  persons,  (who  are  generally  strangers  in  interest 
to  the  estate,)  or  by  covenant  to  stand  seised,  or, 
•244    perhaps,  by  bargain  and  sale,*  a  use  'be  limited 


*  Mr.  Sugdtn,  in  bin  Treaties  on  Poteen,  38,  says,  that  covenant*  to 
stand  seised  are,  at  this  day,  wholly  disused.  Ton  I  ihaold  not  novo  sup- 
posed, from  the  great  dm  of  them  in  tbe  precedent! ;  and  Lord  Ch.  J.  Pol- 
lexfen,  in  Hales  n.  Risley,  (Pallet.  Rep.  383,)  speaks  of  the  covenant*  In 
stand  seined,  as  one  of  the  nana!  mode*  of  raising  nsea  in  marriage  settle- 
ment It  was  said  by  Newdifate,  J.,  in  Hoyni  o.  Villa™,  (2  Sid.  Rep.  158,) 
that  a  contingent  one  could  not  be  raised  by  bargain  and  tale  ;  and  Mr.  Sue- 
dan  is  of  the  same  opinion;  because  a  bargain  and  sale  requires  a  considera- 
tion, and  the  intended  eeiltii  one  use,  not  in  site,  cannot  pay  a  considera- 
tion, and  a  consideration  paid  by  the  tenant  for  life,  would  not  extend  to  the- 
nnborn  son.  Gilbert  on  Vtet,  by  Sugden,  398.  Lord  Chief  Baron  Gilbert 
raises  a  doubt  upon  the  same  point,  and  this  is  no  doubt  the  settled  English 
role;  but  it  is  s.  bald  and  unreasonable  technical  objection,  and  the  good 
sense  of  the  thing  is,  that  the  consideration  paid  by  the  tenant  for  life,  should 
enure  to  sustain  the  deed  throughout,  in  like  manner  as  a  promise  to  B.,  foi 
the  benefit  of  C.,  will  enure  to  the  benefit  of  C,  and  give  him  aright  of  ac- 
tion. Dutton  r. Pool, 3  Ltv.210.  T.  Raym.302.  Schermerhorne  e.  Van- 
derheyden,  1  Joftiu.  Rep.  139.  Owings  v.  Owings,  1  Harr.  d-  Gill,  484. 
Sailly  e.  Cleveland,  10  Wendell,  156.  Kemper  v.  Smith,  3  Martin's  /juis. 
Rep.  832.  Carnegie  t>.  Moiriion,  3  Mclcalf  Rep.  381.  The  conaide ration, 
requisite  is  merely  nominal  A  peppercorn  is  n  sufficient  consideration  to 
raise  a  use.    Anon.,  2  Vent.  35.    If  no  consideration  be  stated  in  the  plead- 
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lo,A.  for  life,  remainder  to  trustees  to  preserve  con- 
tinP-ut  uses,  remainder  to  the  first  and  other  unborn 
sons  in  tail,  the  use  is  vested  in  A.,  and  the  uses  to  the 
sons  are  contingent,  depending  on  the  particular  estate ; 
and  in  case  of  a  feoffment  and  release  by  A.,  the  tenant 
for  life,  the  uses  would  be  supported  by  the  right  of 
entry  in  the  trustees.  The  feoffees,  or  releases  to  uses, 
could  neither  destroy  nor  support  the  contingent 
uses.  The  statute  "draws  the  whole  estate  in  the  m2i& 
land  out  of  the  feoffees,  and  they  become  divested, 
and  the  estates  limited  prior  to  the  contingent  use,  take 
effect  as  legal  estates,  and  the  contingent  uses  take 
effect  as  they  arise  by  force  of  the  original  seisin  of  the 
feoffees.  If  there  be  any  vested  remainders,  they  take 
effect  according  to  the  deed,  subject  to  divest,  and 
open,  and  let  in  the  contingent  uses,  in  the  proportions 
in  which  persons  afterwards  arising  may  become  capa- 
ble of  taking  under  the  limitation.  To  give  a  fuller 
illustration  of  this  abstruse  point,  we  may  suppose  a 
feoffment  in  fee  to  A.,  to  the  use  of  B.  for  life,  remain- 
der to  his  first  and  other  sons  unborn,  successively  in 
tail,  remainder  to  C.  in  fee ;  the  statute  immediately 


ings,  letting  forth  a.  deed  of  bargain  and  rata,  the  omission  it  but  matter  of 
form,  and  can  only  be  objected  to  on  special  demurrer.  Bolton  v.  Bishop  of 
Carlisle,  2  H.  Blacks.  Rep.  959.  And  why  should  not  the  court,  admit  the 
consideration  paid  by  the  tenant  for  life  to  ennre  to  inatain  the  deed,  with  all 
Ms  contingent  uaeeT  An  assignment  of  property  to  a  creditor  is  good  with- 
out his  knowledge,  if  be  ton™  in  afterward!,  and  assents  to  it;  (7  Wheat. 
Rep.  556.  11  ibid.  97 ;)  and  why  should  not  the  eon,  when  he  comes  in 
esse,  be  permitted  to  advance  a  coniideration,  and  give  validity  to  the  nee  1 
In  New-York,  the  question  can  never  hereafter  arise,  for  we  have  no  longer 
any  conveyances  to  usee.  The  statute  of  uses  is  repealed,  and  usee  are 
abolished,  and  turned  into  legal  estates,  except  so  far  as  they  may  eiist  in 
the  shape  of  trusts,  or  be  attendant  on  powers.  All  future  or  expectant  es- 
tates, and  all  vested  estates  and  interests  in  land,  are  equally  conveyed  by 
grant.  Feoffment*  and  fines  are  abolished ;  and  though  deeds  of  bargain 
and  sals,  and  of  lease  and  release,  may  continue  to  be  used,  they  shall  be 
deemed  grants.  New-York  Revised  Statute:  vol.  L  797,  sec.  45.  Ibid. 
795,  see.  35.     Ibid.  738,  739.     See  also  farther  on  this  subject,  infra,  491. 
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draws  the  whole  estate  out  of  A.,  and  vests  it  in  fy&if 
life,  remainder  to  C.  in  fee,  and  those  estates  exl^PK 
the  entire  seisin  of  A.,  the  feoffee.  The  estate  in  con- 
tingency in  the  unborn  sons,  is  no  estate  until  the  con- 
tingcncy  happens ;  and  the  statute  did  not  intend  to 
execute  contingent  uses,  but  the  contingent  estates  are 
supported  by  holding  that  the  estates  in  B.  and  C.  wera 
vested  tub  modo  only,  and  would  open,  so  as  to  let  in  the 
contingent  estates  as  they  come  in  esse  There  is  no 
scintilla  whatever  remaining  in  A.,  the  feoffee,  but  the 
contingent  uses,  when  they  arise,  take  effect,  by  re- 
lation, out  of  the  original  seisin.  By  this  clear  and 
masterly  view  of  the  subject,  Mr.  Sugden  destroys  all 
grounds  for  the  fiction  of  any  scintilla  juris  in  A.,  die 
feoffee,  to  feed  the  contingent  uses.* 

Mr.  Preston  in- his  construction  of  the  statute  of  uses, 
is  also  of  opinion,  that  limitations  of  contingent  uses  do 
give  contingent  interests,  and  that  the  estate  may  be  exe- 
cuted to  the  use,  though  there  be  no  person  in  whom  the 
estate  thus  executed  may  vest  The  statute  passes  toe 
estate  of  the  feoffees  in  the  land,  to  the  estates  and  in- 
terests in  the  use,  and  apportions  the  estate  in  the  land 
to  the  estates  and  interests  in  the  use.     Immediately 

after  the  conveyance  to  uses,  no  scintilla  juris,or 
"246     the  most  remote  possibility  of  "seisin,  remains 

with  the  trustees.  But  Mr.  Preston  speaks  with 
diffidence  of  his  conclusions,  and  he  is  of  opinion,  that 
the  doctrine  respecting  the  scintilla  juris  requires  to  be 
settled  by  judicial  decision. b 

I  am  not  aware  that  the  English  doctrine  of  remain- 


*  Sugden  on  Poiceri,  a.  1,  sec.  3. 

*  Proton  on  Eilatts,  Tot  L  164—184-  It  ii  Hither  extraordinary  that 
Mi.  Condoh  should  undertake  to  write  and  publish  from  the  temple,  an  Ei- 
tayonthc  Doctrine  of  Rimainder;  so  late  as  1B27,  and  aaaut  that  the  doo- 
trino  or  tcintilla  juri*  raited  on  paramount  authority,  without  even  taking 
notice  of  such  full  and  eihamting  dHOOHion*  in  opposition  to  it,  bj  anch 
mulin  of  the  science  aa  Fronton  and  Sugden. 
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ders  and  uses  has  undergone  any  essential  alteration 
in  the  United  States,  except  it  be  in  the  late  revised 
statutes  of  New-York.  The  general  doctrines  of  the 
English  law  on  the  subject  constitute,  as  I  presume,  a 
branch  of  the  municipal  jurisprudence  of  this  country. 
A  statute  of  Virginia,  in  1792,  made  some  alteration  of 
the  law  of  remainders,  by  declaring  that  a  contingent 
remainder  to  a  son  or  daughter  unborn,  was  good,  al- 
though there  was  no  particular  estate  to  support  it  after 
me  cither's  death.  But,  in  New-York,  very  deep  inno- 
vations have  recently  been  made  upon  the  English  sys- 
tem. No  valid  remainder  can  be  defeated  by  the  de- 
termination of  the  precedent  estate,  before  the  happen- 
ing of  the  contingency  on  which  the  remainder  is  limit- 
ed to  take  effect ;  and  the  remainder  takes  effect  when 
the  contingency  happens,  in  the  same  manner,  and  to 
the  same  extent,  as  if  the  precedent  estate  had  con- 
tinued." This  relieves  us  in  New-York,  and  fortunately 
and  wisely  relieves  us,  from  the  burden  of  investigating 
and  following  all  the  inventions  and  learning  calculated 
to  elude  the  fatal  consequences  of  the  premature  de- 
struction of  the  particular  estate.  But  another,  and 
more  momentous  change  in  the  law,  has  annihilated  at 
once  all  this  doctrine  of  remainders  by  way  of  use. 
The  New-York  Revised  Statutes*  have  abolished 
uses  and  trusts,  except  as  'authorized  and  mo-  *247 
dified  in  that  article,  and  has  turned  them  into 
legal  rights.  The  article  is  a  very  short  one,  and  allows 
resulting  trusts,  and  four  sorts  of  express  trusts.  Every 
contingent  remainder  which,  under  the  English  law,  is 
by  way  of  use,  is  now,  in  New-York,  a  strictly  legal 
contingent  remainder,  and  governed  by  the  same  rules. 
There  is  no  longer  any  need  of  trustees  to  preserve  con- 
tingent remainders ;  and  they  could  not  exist  if  they 


■  He* -York  ttmrild  Statute;  *L  i.  796,  ( 
<•  VoLL727,«e«.43.50.55. 
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were  necessary,  lor  their  duty  is  not  one  of  the  express 
trusts  which  may  be  created.  It  is  declared,  that  every 
disposition  of  lands,  whether  by  deed  or  devise,  shall  be 
directly  to  the  person  in  whom  the  right  to  the  posses- 
sion and  profits  shall  be  intended  to  be  invested,  and 
not  to  any  other,  to  the  use  of,  or  in  trust  for,  such  per- 
son ;  and  if  so  made,  no  estate  or  interest,  legal  or 
equitable,  vests  in  the  trustee.' 

But,  to  proceed  with  the  review  of  the  general  law  on 
the  subject  of  remainders,  there  is  one  case  which  forms 
an  exception  to  the  rule  that  a  preceding  particular  es- 
tate of  freehold  is  requisite  to  support  contingent  limi- 
tations) and  that  is  where  the  legal  estate  is  vested  in 
trustees.  The  estate  will  continue  in  that  instance,  not- 
withstanding the  failure  of  an  intermediate  life  estate, 
until  the  persons  who  were  to  take  the  contingent  re- 
mainder should  come  in  ette,  and  in  the  interval  the 
rents  will  belong  to  the  grantor,  or  to  his  heirs,  by  way 
of  resulting  trusts.b 

"248         •VII.  Of  the  time  within  which  a  contingent  re- 
mainder mutt  test. 
The  interest  to  be  limited  as  a  remainder,  either  vest- 
ed or  contingent,  must  commence  or  pass  out  of  the 


*  Nta-York  Rtvitd  Statute*,  vol.  i.  738,  sec.  49.  Set  aim  infra,  under 
the  bead  Of  Vtl4  and  Trusts. 

'  Ftarne  on  Remainder!,  363,  384.  Preetan  en  Estates,  vol.  i.  941.  la 
Hopkini  v.  Hopkins,  Cat/i  temp.  Talb.  43,  Lord  Talbot  considered  inch  a 
limitation  at  goad  by  way  of  executory  deviae  ;  but  afterward*,  in  Chapman 
t>.  Bliaael,  ibid.  145,  be  held  it  to  be  good  either  way,  and  might  bo  taken  a* 
a  fntnio  limitation,  or  aa  a  contingent  remainder  of  a  truit  A.  strict  cornli- 
lionnl  limitation  does  not  require  any  particular  estate  to  support  it.  But  the 
difficulty  of  distinguishing  between  inch  a  limitation  and  a  contingent  re- 
mainder, has  been  already  noticed  ;  (see  supra,  p.  138,  note,)  and  in  Doe  r. 
Henneage,  (4  Term  Rip.  13,)  both  the  bar  and  bench  assumed  a  conditional 
limitation  to  be,  what  Mr.  Cornish  aaya,  {Etsay  on  Remuinders,  331,)  it 
ww  not,  Til.,  a  contingent  remainder.  If  ttaii  be  bo,  the  distinction  mint  be 
tory  latent  and  fine  spun,  to  have  escaped  detection  by  such  judges;  aa  Lord 
Kenyan  and  Mr.  Justice  Bullerl 
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grantor  in  the  same  instrument,  and  at  the  time  of  the 
creation  of  the  particular  estate,  and  not  afterwards.* 
It  must  vest  in  the  grantee,  either  in  esse,  or  by  right  of 
entry,  during  the  continuance  of  the  particular  estate, 
or  at  the  very  instant  that  it  determines.1*  The  rule  was 
founded  on  feudal  principles,  and  was  intended  to  avoid 
Die  inconvenience  of  an  interval  when  there  should  be 
no  tenant  of  the  freehold  to  do  the  services  of  the  lord, 
or  answer  to  the  suit  of  a  stranger,  or  preserve  an  un- 
interrupted connexion  between  the  particular  estate  and 
the  remainder.  If,  therefore,  A.  makes  a  lease  to  B.  for 
life,  with  remainder  over,  the  day  after  his  death  ;  or  if 
an  estate  be  limited  to  A.  for  life,  remainder  to  the  eldest 
son  of  B.,  and  A.  dies  before  B.  has  a  son,  the  remain- 
der, in  either  case,  is  void,  because  the  first  estate  was 
determined  before  the  appointment  of  the  remainder. 
There  must  be  no  interval,  or  "  mean  time,"  as  Lord 
Coke  expresses  it,  between  the  particular  estate  and  the 
remainder  supported  by  it.  If  the  particular  estate  ter- 
minates before  the  remainder  can  vest,  the  remainder  is 
gone  forever ;  for  a  freehold  cannot,  according  to  the  com- 
mon law,  commence  in  futuro."  This  rule,  upon  a  strict 
contraction,  was  held  by  the  courts  of  law  to  exclude 
a  posthumous  son  from  taking  a  contingent  remainder, 
when  the  particular  estate  determined  before  he  was 


■  VUncd.  35.  28.     Co.  Lit  t.  49,  a.  b. 

»  Collhirat  c.  Bejoskin,  Ptowd.  Rep.  95.  Archer's  cue,  1  Co.  66.  Chud- 
leigh"«  case,  1  Co.  138. 

■  3  Co.21,  i.  9  Black*.  Com.  1 68.  Preitonon  Abstract:  vol.L  114.  In 
Fluting  b.  Allen,  19  Mteoon  t\  WeUby,  979,  it  ra  adjudged,  that  if  there  was 
■  teuant  for  life  under  a  devise,  with  a  contingent  remainder  in  foe  for  eneh  of 
her  children  u  should  attain  the  age  of  twenty-one,  and  no  child  attained 
that  ago  at  her  death,  the  eatate  as  well  as  the  limitation*  over  were  dives- 
ted by  bar  death,  sad  the  estate  went  to  the  heir  at  law.  This  wan  only  a 
recognition  of  a  settled  principle,  and  yet  the  esse  was  elaborately  discossed. 
If  the  devise  had  been  to  the  mother  for  lire,  and  st  her  death  to  her  child- 
ren, then  they  would  have  had  Tested  remainders  in  fee,  according  to  the 
ease  of  Doe  v.  Proroost,  4  Johntm'o  Rip.  61.    See  supra,  205. 
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born,  and  the  person  who  succeeded  took  by  purchase. 

But  the  decision  of  the  K.  B.  upon  that  point 
•249    was  reversed  by  the  bouse  of  'lords  ;*  and  it  is 

now  the  settled  law  in  England,  and  in  this  coun- 
try, that  an  infant  en  ventre  ta  sure,  is  deemed  to  be  in 
<He,  for  the  purpose  of  taking  a  remainder,  or  any  other 
estate  or  interest  which  is  for  his  benefit,  whether  by 
descent,  by  devise,  or  under  the  statute  of  distributions.11 
The  remainder  must  be  so  limited  as  to  await,  the 
natural  determination  of  the  particular  estate,  and  not 
to  take  effect  in  possession  upon  aq  event  which  pre* 
maturely  determines  itc  This  is  the  true  characteristic 
of  a  remainder ;  and  the  law  will  not  allow  it  to  be 
limited  to  take  effect  on  an  event  which  goes  to  defeat, 
or  abridge,  or  work  the  destruction  of  the  particular 
estate  |  and  if  limited  to  commence  on  such  a  condition, 
It  is  void.  Thus,  if  there  be  a  lease  to  A.  for  life,  and 
if  B.  do  a  certain  act,  that  the  estate  of  A.  shall  then 
cease,  and  the  remainder  immediately  vest  in  C,  it  is 
clear  that  the  remainder  will  be  void  in  that  case.' 
This  rule  applies  to  common  law  conveyances,  and 
follows  from  the  maxim  that  none  but  the  grantor  and 
his  heirs  shall  take  advantage  of  a  condition ;  and  both 
the  preceding  estate,  and  the  remainder,  are  defeated 
by  the  entry  of  the  grantor.'     If  limitations  on  such 


'  Reeve  t.  Long,  1  Sail.  227. 

•>  WUIob,  Ch  J.,  in  Goodtitlo  ».  Wood,  cited  in  7  Term  Rep.  103,  nete. 
Stedfaat  r.  Nieoll,  3  Join..  Cot.  IB.  Swift  c  Duffield,  5  Surg,  d-  flfliolt,  38. 
Statute  of  Alabama,  ISIS.  Harper  v.  Archer,  4  Smede*  4>  Marikail,  99. 
Manejlii  «.  Thalkimer,  2  Paige,  35.  In  the  two  lut  cue*  it  wu  decided, 
that,  M  reapeoti  the  rights  of  other*,  a,  child  bom  dead,  within  men  an  eeri j 
■tags  of  pregnancy  bj  to  be  incapable  of  living,  is  not  deemed  to  bare  been 
in  ene ;  and  if  barn  within  the  first  iiz  montha  after  conception,  the  pre- 
sumption ia  that  it  waa  incapable  of  living.  Thi»  ii  the  role  of  the  civil  law, 
as  adopted  in  the  Cade  Napoleon,  art  312. 314,  and  in  the  Cntl  Cod*  «/ 
Louitiana,  art.  205. 

•  Cogan  o.  Cogan,  Cm.  Eli*.  360.    Plead.  Sep.  24,  b  29,  a.  b. 
«  Plawd.  Sep.  39,  b. 

*  Ftarnc  on  Remainder*,  332. 
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conditions  be  made  in  conveyances  to  uses,  and  in  wills, 
they  are  good  as  conditional  limitations,  or  future  or 
shifting  uses,  or  executory  devisee ;  and  upon  the 
breach  of  the  •condition  the  first  estate,  ipsofaato,  #260 
determines  without  entry,  and  the  limitation  over 
commences  in  possession.*  The  distinction  appears  to 
tarn  essentially  on  the  difference  between  a  limitation 
and  a  condition ;  and  the  remainder  over  will  ba  good 
in  the  former  case ;  for  it  is  of  the  nature  of  a  limitation 
to  embrace  those  estates  to  which  fixed  boundaries 
are  prescribed,  and  which,  by  the  terms  of  the  in- 
strument creating  them,  expire  when  they  have  ar- 
rived at  those  limits.* 

The  Net-York  Reeked  Statutes*  allow  a  remainder 
to  be  limited  on  a  contingency,  which,  in  case  it  should 
happen,  would  operate  to  abridge  or  determine  the  pre- 
cedent estate ;  and  every  such  remainder  is  to  be  con- 
strued a  conditional  limitation,  and  to  have  the  same 
effect  as  sueh  a  limitation  would  have  at  law.  This 
legislative  provision  meets  the  very  case,  and  abolishes 
the  strict  and  hard  rule  of  the  old  law  applicable  to 
common  law  conveyances  j  but  as  a  rule  was  never  ap- 
plied to  conveyances  to  uses,  or  to  devises,  the  statute 
only  reaches  a  dormant  principle,  which  was  rarely,  if 
ever,  awakened  at  the  present  day.  The  New-York 
Recited  Statute*,  in  many  other  respects,  have  made 
very  essential  alterations  in  the  common  law  doctrine 
of  remainders ;  and  a  summary  of  those  alterations 
cannot  be  unacceptable  to  the  student  in  every  state. 
Thus,  a  contingent  remainder  in  fee  may  be  created  on 
a  prior  remainder  in  fee,  to  take  effect  in  the  event  that 
the  prior  estate  determines  before  the  person  to  whom 
it  is  limited  attains  the  age  of  twenty-one.d    No  remain- 


1  Fturnt  on  Rtmaiwicrt,  319. 
fc  See  inpta,  p.  13G. 

•  Vol  L  72$,  we.  ST. 

*  JKne-Yerk  Rtniied  SUlUtU,  vol.  i. 


(oy  Google 


250  OF  REAL  PROPERTY.  [PutTJ. 

der  can  be  created  upon  an  estate  for  the  life  of  any 
other  person  or  persons  than  the  grantee  or  devisee  of 
such  estate,  unless  such  a  remainder  be  a  fee  ;  nor  can 
a  remainder  be  created  upon  such  an  estate  in  a 
*261  term  for  years,  *unless  it  be  for  the  whole  resi- 
due of  such  term.*  Nor  can  a  remainder  be 
made  to  depend  upon  more  than  two  successive  lives  in 
being ;  and  if  more  lives  be  added,  the  remainder  takes 
effect  upon  the  death  of  the  first  two  persons  named." 
A  contingent  remainder  cannot  be  created  on  a  term  for 
years,  unless  the  nature  of  the  contingency  on  which  it 
is  limited  be  such  that  the  remainder  must  vest  an  in- 
terest during  die  continuance  of  not  more  than  two  lives 
in  being  at  the  creation  of  such  remainder,  or  upon  the 
termination  thereof.*  No  estate  for  life  can  be  limited 
as  a  remainder  on  a  term  of  years,  except  to  a  person 
in  being  at  the  creation  of  such  estate/1  A  freehold 
estate,  as  well  as  a  chattel  real,  (to  which  these  regu- 
lations equally  apply,)  may  be  created  to  commence  at 
a  future  day ;  and  an  estate  for  life  may  be  created 
in  a  term  of  years,  and  a  remainder  limited  thereon ; 
and  a  remainder  of  a  freehold  or  chattel  interest,  either 
contingent  or  vested,  may  be  created  expectant  on  the 
determination  of  a  term  of  years.'  Two  or  more  future 
estates  may  be  created  to  take  effect  in  the  alternative, 


•  New-York  Rcvticd  Statute*,  vol.  i.  734,  mc  18. 

•  Ibid.  mc.  19. 

■  Ibid.  toI.  i-  734,  nc.  90. 

•  Ibid.  vol.  i.  794,  mc.  21.  Upon  a  devise  to  A.  for  fifty  yean  *a  an  abso- 
lute term,  remainder  to  B.  for  life  if  he  should  marry  C,  and  remainder  to 
the  children  of  inch  marriage,  hare  the  remainder  to  B.  it  contingent,  but 
molt  Teat  in  intereat,  if  ever,  in  tut  lifetime,  and  fail)  if  he  diee  within  the 
term.  The  ultimate  remainder  mind  teat,  if  ever,  within  the  period  of  one 
life  in  being  at  the  death  of  the  testator.  The  first  child  would,  upon  it* 
birth,  take  a  tested  interest  in  the  ultimate  remainder  in  fee,  inbject  to  open 
and  let  in  after-born  children.  Manellii  o.  Thalkimer,  3  Paigt,  35.  Haw- 
ley  4- King  cJames and  Othen.S Paige, 31B.  S.C.  16  Wendell,  61.  Vide. 
ntpra,  p.  205. 

•  New -York  Recited  Statutes,  vol  i.  724,  eec.  24. 
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so  that  if  the  first  in  order  shall  fail  to  vest,  the  next  in 
succession  shall  be  substituted  for  it ;  and  no  future  es- 
tate, otherwise  valid,  shall  be  void  on  the  ground  of  the 
probability  or  improbability  of  the  contingency  on  which 
it  is  limited  to  take  effect.*  When  a  remainder  on  an 
estate  for  life,  or  for  years,  shall  not  be  limited  on  a 
contingency  defeating  or  avoiding  such  precedent  es- 
tate, it  shall  be  construed  as  intended  to  take  effect 
only  on  the  death  of  the  first  taker,  or  the  expiration 
by  lapse  of  time,  of  such  term  of  years."  No  expectant 
estate  shall  be  defeated  or  barred  by  any  aliena- 
tion, or  *other  act  of  the  owner  of  the  intermediate  *2fi2 
estate,  nor  by  any  destruction  of  such  precedent 
estate  by  disseisin,  forfeiture,  surrender,  merger,  or 
otherwise,  except  by  some  act  or  means  which  the  party 
creating  the  estate  shall,  in  the  creation  thereof,  have 
provided  for  or  authorized.'  Nor  shall  any  remainder 
be  defeated  by  the  determination  of  the  precedent  es- 
tate before  the  happening  of  the  contingency  on  which 
the  remainder  is  limited  to  take  effect ;  and  should  the 
contingency  afterwards  happen,  the  remainder  shall 
take  effect  hi  the  same  manner,  and  to  the  same  ex- 
tent, as  if  the  precedent  estate  had  continued  to  the 
same  period.'1 


>  Ntw- York  Recited  Statute*,  vol.  i.  734,  MC  25,  96. 

•  IU4.  vol.  L  735,  no.  29. 

1  The  MataehuietU  Recited  Statute*  of  1835,  part  3,  tit.  1,  C  59,  sec 
7,  hiT»  made  the  same  provision  for  (he  preservation  of  expectant  estates. 

1  New-York Reviied Satutet,  vol.  i. sec.  32, 33, 34.  The  remainder-man 
may  be  let  in  lo  defend  suits  brought  against  the  tenant  of  the  particular  es- 
tate, or  to  recover  the  eame  when  lost  by  the  tenant's  default.  Ibid.  vol.  ii. 
339,  kg.  1,  S.  No  undue  recovery  against  the  tenant  bars  the  title  of  the 
remainder- man  to  relief.  Ibid.  vol.  ii.  340,  sec  G,  7.  In  Virginia,  the  doc- 
irinei  of  the  common  taw,  relating  lo  the  destruction  of  contingent  remain- 
den,  by  the  determination  of  the  particular  estate  before  the  contingency, 
haie  also  undergone  essential  changes  by  statute,  and  the  policy  of  the  legis- 
lature was  to  place  contingent  remainders  beyond  the  reach  of  accident  to 
the  partkutar  estate.  Trustees  to  preserve  contingent  remainders  are  no 
longer  in  uracil  use.     Lomai'i  Digett,  vol.  i.  457. 463. 
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Some  of  tbe  above  enactments  are  not  Very  material*, 
and  are  only  declaratory  of  tbe  existing  law ;  but  those 
wbioh  relate  to  the  precedent  estate,  and  reader  Such  an 
estate  no  longer  requisite  to  sustain  tbe  remainder,  will 
produce  a  very  beneficial  change  in  the  doctrine  of  re- 
mainders, and  disperse  a  cloud  of  difficulties,  and  a 
vast  body  of  intricate  learning  relating  to  the  subject- 
As  these  provisions  do  not  affect  vested  rights,  or  tbe 
construction  of  deeds  and  instruments  which  look  effect 
prior  to  the  first  of  Jan-aary,  1830,"  tbe  learning  of  the 
English  law  o»  the  subjeot  of  remainders,  and  ooavey-t 
aaees  to  uses,  will  not  become  dormant  in  New-Tori; 
during  the  existence  of  the  present  generation. 

A  contingent  remainder  may  fail  as  to  some,  and  take 
effect  as  to  other  persons,  in  consequence  of  some  only  of 
the  persons  entitled  in  remainder  coming  in  ewe  daring 
tbe  particular  estate ;  as  in  the  case  of  a  remainder  to 
the  right  heirs  of  A.  and  B.,  and  A.  only  diee 
•253  during  the  continuance  *of  tbe  preceding  estate,, 
whereby  the  remainder  vests  in  bis  heire.b 

V1U.  Of  the  destruction  of  contingent  remainder*. 

If  the  particular  estate  determine,  or  be  destroyed 
before  tbe  contingency  happens  on  which  the  expectant 
estate  depended,  and  leave  no  right  of  entry,  tbe  re- 
mainder is  annihilated.  The  alteration  in  the  particular 
estate  which  will  destroy  the  contingent  remainder, 
must  amount  to  an  alteration  in  its  quantity,  and  not 
merely  in  the  quality  ;e  and,  therefore,  the  severance  of 
the  jointure  between  two  joint-tenants  for  life,  will  not 
destroy  the  contingent  remainder,  limited  after  their  joint 


*  New-York  Revised  Statute*,  vol.  i.  750,  hoc.  11. 

b  Bra.  lit.  Dmt   and  Item,  pi  31.     Matthews  d.  Temple,  Comb.   467. 
Fearne  on  Remainders,  393. 

•  Fearne  on  Remainder*,  436.     Lane  c.  Pannel,  1  Rol.  Rip.  238.  317. 
438.    Harrison  v.  Beltsy,  T.  Raym.  413. 
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mate.  The  particular  estate  in  the  tenant  in  tail,  or  for 
hfe,  may  be  destroyed  by  feoffment  or  fine ;  for  these 
conveyances  gain  a  fee  by  disseisin,  and  leave  no  par- 
ticular estate  i%  ewe,  or  in  right,  to  support  tbe  contingent 
remainder."  So,  if  the  tenant  for  life  disclaimed  on 
record,  as  by  a  fine,  a  forfeiture  was  incurred  upon 
feudal  principles ;  and  if  the  owner  of  the  next  vested 
estate  of  freehold  entered  for  the  forfeiture,  the  con- 
tingent remainder  was  destroyed.11  A  merger,  by 
die  act  "of  tbe  parties,  of  the  particular  estate  is  *264 
alto  equally  effectual  as  a  fine  to  destroy  a  con- 
tingent remainder.*  But  with  respect  to  this  doctrine 
of  merger,  there  are  some  nice  distinctions  arising  out  of 
the  case  of  the  inheritance  becoming  united  to  tbe  par- 
ticular estate  for  life  by  descent ;  for,  as  a  general  rule, 
the  contingent  remainder  is  destroyed  by  the  descent  of 
die  inheritance  on  the  particular  tenant  for  life.  Out  of 
indulgence,  however,  to  last  wills,  the  law  nukes  this 
exception,  that  if  the  descent  from  the  testator,  or  the 
particular  tenant,  be  immediate,  there  is  no  merger ;  as 
if  A.  devises  to  B.  for  life,  remainder  to  his  first  son  un- 
born, and  dies,  and  the  land  descends  on  B.  as  heir  at 
law.  Here  tbe  descent  is  immediate.  But  if  the  fee, 
on  the  death  of  A.,  had  descended  on  C-,  and  at  his 
death  on  B.,  here  the  descent  from  A.  would  be  only 


•  AreWi  cue,  t  Co.  66.  Cbndleig h'»  caaa,  1  Co.  130.  137,  h.  3  Rol. 
4*r.  418,  pi.  I,  3.  Pnrefoy  r.  Roger.,  2  Uv-  39.  Ctrudlsi[h'i  ran  in 
rtroog  authority  to  prove  that  a  feoffment,  without  consideration,  and  even 
with  notice  in  the  feoffee  of  the  trait,  will  destroy  ■  contingent  remainder. 
It  ■  a  doctrine  flagrantly  unjust,  and  repugnant  to  every  settled  principle  in 
rarity,  •■  now  understood 

1  Co.  LiU.  959,  a.  There  hu  been  a  long  and  vexed  qneation  in  the  Beg- 
in* law,  bow  far  a  common  recovery,  mffered  by  a  lenant  in  tail,  would  bar 
*  remainder  to  the  king.  It  waa  declared  by  the  highest  nulhoritioa,  in  the 
Booae  of  Lordn,  in  the  lata  caaa  of  Bloaae  v.  Clanmorris,  (3  Bligh,  app.  63,) 
to  be  still  a  doubtful  point  of  law.  I  allude  to  it  merely  aa  fresh  proof  of 
lb*  ererhHting  uncertainly  that  perplena  thia  branch  of  legal  acienoe. 

•  Pnrafoy  r.  Roger*,  9  Saund.  Rip.  386. 
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mediate,  and  the  contingent  remainder  to  the  unborn  sod 
of  B.  would  be  destroyed  by  merger  of  the  particular 
estate  on  the  accession  of  the  inheritance.  Mr.  Feame* 
vindicates  this  distinction,  and  reconciles  the  jarring 
cases  by  it ;  and  it  has  been  since  judicially  established, 
in  Crump  v.  Norwood* 

In  equity,  the  tenant  for  life  of  a  trust  cannot,  even 
by  a  fine,  destroy  the  contingent  remainder  dependant 
thereon ;  and  it  will  only  operate  on  the  estate  be  can 
lawfully  grant.*  A  court  of  equity  does  not  coun- 
•255  tenance  the  "destruction  of  contingent  remain- 
ders ;  and  Lord  Loughborough  observed,  that  it 
had  been  intended  to  bringa  bill  into  parliament  to  pre- 
vent the  necessity  of  trustees  to  preserve  contingent  re- 
mainders.11 There  is  also  an  established  distinction  be- 
tween those  wrongful  conveyances  at  common  law 
which  act  on  the  possession,  and  those  innocent  convey- 
ances which  do  not ;  and,  therefore,  a  conveyance  of  a 
thing  lying  in  grant  does  not  bar  a  contingent  remainder. 
Nor  do  conveyances  which  derive  their  operation  from 
the  statute  of  uses,  as  a  bargain  and  sale,  lease  and  re- 


*  Feame  on  Remainders,  432 — 434. 

b  7  Taunt.  Rep.  369.  Thi>  is  one  among  ■  thousand  sample*  of  the  re- 
finements which  have  gradually  accumulated,  until  they  have,  in  a  very  con- 
siderable degree,  overshadowed  and  obscured  many  parte  of  the  English  law 
of  real  property  ;  and  I  am  mora  and  more  impressed  with  a  serosa  of  the 
great  utility  of  the  provision,  rescuing  contingent  remainders,  by  legialatrra 
authority,  from  all  perplexing  dependence  on  the  particular  estate. 

•  Lord  Hardwickn,  in  Lethienllier  t>.  Tracy,  3  Alt.  Rep.  730. 

■  S  Veny,  648.  This  haa  been  done,  aa  we  have  already  observed,  in 
New-York,  by  the  Neu-Yerk  Rtvuti  Statute;  to),  i.  735,  sec.  33.  34,  ren- 
dering expectant  estates  or  remainders  no  longer  dependent  on  the  continu- 
ance of  the  precedent  eKate.  So,  in  Mississippi,  by  the  Rented  Coda  of 
1834,  p.  459,  the  same  rule  is  declared,  and  an  estate  of  freehold  or  inheri- 
tance may  be  made  to  commence  in/uiurn  by  deed  aa  well  as  by  will.  Mr. 
Cornish  thinks,  that  the  doctrine  of  remainders  can  scarcely  be  said  to  apply 
to  equitable  estates  ;  for  every  ulterior  limitation  of  a  trust  is,  in  subetance, 
an  executory  trust,  and  mora  analogous  to  a  future  use  or  executory  devise 
tban  to  a  remainder.     CornisA  ot 
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lease,  and  covenant  to  stand  seised,  bar  contingent  re- 
mainders, for  none  of  them  pass  any  greater  estate  than 
the  grantor  may  lawfully  convey.*  There  are  also  some 
acts  of  a  tenant  for  life,  which,  though  they  amount  to  a 
forfeiture  of  the  estate,  and  give  the  vested  remainder- 
man a  title  to  enter,  yet  they  do  not  destroy  the-  contin- 
gent remainder,  unless  advantage  be  taken  of  the  for- 
feiture by  some  subsequent  vested  remainder-man. 
They  do  not,  ipso  facto,  discontinue,  divest,  or  disturb, 
any  subsequent  estate,  nor  make  any  alteration  or  mer- 
ger of  the  particular  estate.b  Though  a  right  of  entry, 
even  after  the  particular  tenant  be  disseised,  will  sup- 
port a  contingent  remainder,  yet,  when  once  the  right 
of  entry  is  gone,  it  is  gone  forever,  and  a  new  title  of 
entry  will  not  restore  the  remainder.  If  there  be,  there- 
fore, a  tenant  for  life,  with  contingent  remainder  over, 
and  the  tenant  for  life  makes  a  feoffment  in  fee  upon 
condition,  and  the  contingency  happens  before 
the  condition  *is  broken,  or  before  entry  for  *256 
breach  thereof,  the  remainder  is  totally  destroyed, 
though  the  tenant  for  life  should  afterwards  enter  for  the 
condition  broken,  and  regain  his  former  estate." 

To  preserve  the  contingent  remainder  from  the  opera- 
tion of  the  feoffment,  which,  in  this  respect,  sacrificed 
right  to  fiction  and  metaphysical  subtlety,  recourse  has 
been  had  to  the  creation  of  trtuteei  to  preserve  the  con- 
tingent remainder  during  the  life  of  the  tenant  for  life, 
notwithstanding  any  determination  of  the  particular  es- 
tate prematurely,  by  forfeiture  or  otherwise.  This  pre- 
caution is  still  used  in  settlements  on  marriage,  or  by 


*  OUbtrt't  Lav  of  Uiei,  by  Sugdtn,  313.    Lilt.  no.  GOO.     Magranii  n. 
M'Cnllough,  Gilt.  Rep.  336. 

"  Frame  en  Remainder*,  405,  406. 

'  Thompnon  n.  Lticti,  3  Sulk.  Rep.  576.    Halo,  Ch.  J,,  in  Pnrefoy  c.  Ro- 
pn,  3  Sound.  Rep.  387.      Ftarne  on  Remainder «,  438, 439.    3  Wodd .  Ixc- 
I«.  197. 
Voi-  IV.  20 
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will,  where  there  are  contingent  remainders  to  be  pro- 
tected. The  legal  estate  limited  to  trustees  during  the 
tenant's  life,  is  a  vested  remainder  in  trust,  existing 
between  the  beneficial  freehold  and  the  contingent  re- 
mainder, and  the  limitation  in  trust  is  not  executed  by 
the  statute  of  uses,  and  the  legal  estate  in  such  cases 
remains,  in  the  trustees.  The  tenant  for  life  has  a  legal 
estate,  and  the  remainder  of  the  same  character  and  for 
the  same  period  is  vested  in  the  trustees;  and  if  the  par- 
ticular estate  determines  otherwise  than  by  the  death  of 
the  tenant,  the  estate  of  the  trustees  eo  instanti,  takes 
effect,  and  as  a  particular  estate  in  possession,  it  sup- 
ports the  remainder  depending  on  the  contingency.* 
The  trustees  are  entitled  to  a  right  of  entry  in  case  of 
any  wrongful  alienation  by  the  tenant  for  life,  or  when- 
ever his  estate  for  life  determines  in  his  lifetime  by  any 
other  means."  The  trustees  are  under  the  cognizance 
of  a  court  of  equity,  and  it  will  control  their  acts,  and 
punish  them  for  a  breach  of  trust ;  and  if  the  feoffment 
be  made  with  notice  by  the  purchaser  of  the  trust,  as 
was  the  fact  in  Chudleigh't  case,  a'  court  of  chancery 
will  hold  the  lands  still  subject  to  the  former  trust.0 
But  this  interference  of  equity  is  regulated  by  the  cir- 
cumstances and  justice  of  the  particular  case.  The 
court  may,  in  its  discretion,  forbear  to  interfere,  or  it 
may,  and  will,  even  allow  or  compel  the  trustees  to  join 
in  a  sale  to  destroy  the  contingent  remainder,  if  it  should 
appear  that  such  a  measure  would  answer  the  uses 
originally  intended  by  the  setdement.* 


*  Vanderhayden  v.  Cnndall,  2  Dtnit  Rep.  1.  The  various  forms  of  thtw 
aelUemeuts  in  trust  were  stated  and  illustrated  by  Lofd  Eldon,  in  Moody  v 
Wilton,  16  Petty-  394,  and  in  Vanderheydon  e.  Crandatl,  tupra. 

»  3  BlaeU  Com.  171.     Ftornt  on  Remainder*,  409, 410. 

*  Hansel  «.  Maiisei,  3  P.  Wm*.  6TB. 

*  Sir  Thorn  aa  Tippen's  case,  cited  in  1  P.  Wiai.  359.  Plait  ».  Sprigg,  3 
Vtrn.Bep.3Q3.     Finwin  v.  Churlelon,  1  Eq.  Cat.  Abr.  380,pl.4.    Symanca 
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'IX.  Of  other  properties  of  contingent  remainders. 

If  a  contingent  remainder  be  created  in  conveyances 
by  way  of  use,  or  in  dispositions  by  will,  the  inheritance, 
in  the  mean  time,  if  not  otherwise  disposed  of,  remains 
in  die  grantor,  or  his  heirs,  or  descends  to  the  heirs  of 
the  testator,  to  remain  until  the  contingency  happens. 
This  general  and  equitable  principle  is  of  acknowledged 
authority.*  Conveyances  to  uses  are  governed  by  doc- 
trines derived  from  courts  of  equity ;  and  the  principles, 
which  originally  controlled  them,  they  retained  when 
united  with  the  legal  estate.  So  much  of  the  use  as  is 
not  disposed  of,  remains  in  the  grantor  ;  and  if  the  re- 
mainder in  fee  be  in  contingency,  the  inheritance  or  use, 
in  the  mean  time,  results  to  the  grantor,  and  descends  to 
his  heirs,  and  becomes  a  springing  or  shifting  use,  as 
the  contingency  arises.  The  same  doctrine  is  applied 
to  executory  devises ;  and  the  fee  remains  unaffected 
by  the  will,  and  goes  to  the  heir,  subject  to  be  defeated 
when  the  devise  takes  effect,  provided  it  takes  effect 
within  the  period  prescribed  against  perpetuities.1* 
Though  the  fee  descends,  in  the  interim,  to  the  heir, 
there  shall  be  an  hiatus,  as  was  observed  in  Plunket  v. 
Holmes,  to  let  in  the  contingency  when  it  happens.  It 
was  fully  and  definitively  settled  by  Lord  Parker,  on 
appeal  from  the  rolls  in  Carter  v.  Barnadiston,*  that  the 
inheritance  descends  to  the  beir,  in  the  case  of  a  con- 
tingent remainder  created  by  will,  to  await  the  happen- 
ing of  the  contingency.  The  only  debatable  question, 
according  to  Mr.  Pearne,  is,  whether  the  rule 
applies  to  conveyances  at  common  "law.     As    *258 


t>.  Tattem,  1  Alt  Rrf.  613.  Fcarnnen  Remainder*,  410— 433.  BtMM  » 
Parkina,  1  Vt:  4>  Bta.  485. 

'  Sir  Edward  Clsio's  cub,  6  Co.  IT,  b.  Dnviei  b  Speed,  Carta.  Hep. 
262.  Furefoy  p.  Rogers,  2  Saund.  Ktp.  380.  Plunketn.  Holme*,  T.  Rojm. 
28.     Lord  Parker,  in  Carter  o.  Barnadiatoit,  1  P.  Wmi.  516. 

»  Prtiton  on  EiUte;  vol.  i.  340. 343. 

•  1  P.  Wmt.  505. 
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conveyances  in  this  country  are  almost  universally 
by  way  of  use,  the  question  in  this  case,  and  in  many 
others  arising  upon  common  law  conveyances,  will  rare- 
ly occur  ;'  but  it  is  still  a  point  involved  in  the  general- 
history  and  doctrines  of  the  English  law,  and  is,  there- 
fore, deserving  of  the  attention  of  the  student. 

If  a  conveyance  be  made  to  A.  for  life,  remainder  to 
the  heirs  of  B.  then  living,  and  livery  be  made  to  A.,  Mr. 
Feame  contends  that  the  inheritance  continues  in  the 
grantor,  because  there  is  no  passage  open  for  its  transi- 
tion at  the  time  of  the  livery.  The  transition  itself  may 
rest  in  abeyance,  or  expectation,  until  the  contingency 
or  future  event  occurs  to  give  it  operation ;  but  the  in- 
heritance, in  the  mean  time,  remains  in  the  grantor,  for 
the  very  plain  and  unanswerable  reason,  that  there  is 
no  person  in  rerum  natura  to  receive  it ;  and  he,  or  bis 
heirs,  must  be  entitled,  on  the  determination  of  the 
particular  estate  before  the  contingent  remainder  can 
take  place,  to  enter  and  resume  the  estate.  He  treated 
with  ridicule  the  notion  that  the  fee  was  in  abeyance, 
or  in  nubibus,  or  in  mere  expectation,  or  remembrance, 
without  any  definite  or  tangible  existence ;  and  he  con- 
sidered  it    as    an  absurd    and   unintelligible    fiction.1" 


•  Id  New- York,  the  conreyanoesj  by  feoffment,  with  livery,  sad  by  tw, 
and  common  recoveries  are  abolished.  New  York  Remied  Statute*,  vat  I 
738,  sec.  136.  Ibid.  vol.  il  343,  sec.  34.  All  conveyance!  are  now  to  bo 
deemed  grants  ;  and  though  deeds  of  bargain  and  aale,  and  of  lease  and  re- 
lease, may  be  used,  tliey  are  to  be  deemed  grunt".  This  woe  a  common  law 
conveyance,  end  it  i>  now  declared  to  pass  all  the  interest  of  the  grantor,  if 
so  intended.  Ibid.  739,  sec.  138. 143.  Ibid.  748,  kc.  1,2.  I  aee  no  ream 
why  the  question  in  the  text  should  not  apply  to  grunt*  in  New-York, 
equally  ai  it  would  have  done  to  feoffments  with  livery  before  Ihey  wen 
abolished. 

*  Frame  or  Remainder*,  452— 458.  That  an  estate  in  abeyance  is  (obs> 
considered  as  in  nubibus,  was  a  doctrine  frequently  suggested  and  admitted 
in  Plawden,  (29,  a.  35,  a.  556.  563,  564,)  and  Lord  Coke,  in  Co.  Lilt.  3  12,  b 
said,  that  an  estate  placed  in  such  a  nondescript  situation,  had  the  quality  of 
fame  ;  inter  nubila  caput.  Such  an  occasional  glimpse  at  fairy  land,  nerves 
at  least  to  cheer  us  amidst  the  disheartening  gloom  of  the  subject. 


3,0itizcd  oy  GoOgIC 


lac.  LIX.J  OF  HEAL  PROPERTY.  »359 

OF  the  existence  of  such  a  technical  rule  of  'the 
common  law  there  can  be  no  doubt.  The  prin- 
ciple was,  perhaps,  coeval  with  the  common  law,  that 
daring  the  pendency  of  a  contingent  remainder  in  fee, 
upon  a  life  estate,  as  in  the  case  already  stated,  the 
inheritance  was  deemed  to  be  in  abeyance.*  But  a 
state  of  abeyance  was  always  odious,  and  never  ad- 
mitted but  from  necessity,  because,  in  that  interval, 
there  could  not  be  any  seisin  of  the  land,  nor  any  tenant 
to  the  pracipe,  nor  any  one  of  the  ability  to  protect  the 
inheritance  from  wrong,  or  to  answer  for  its  burdens 
and  services.  This  was  the  principal  reason  why  a 
particular  estate  for  years  was  not  allowed  to  support 
a  contingent  remainder  in  fee.b  The  title,  if  attacked, 
could  not  be  completely  defended,  because  there  was 
ao  one  in  being  whom  the  tenant  could  pray  in  aid  to 
support  his  right ;  and,  upon  a  writ  of  right  patent,  the 
lessee  for  life  could  not  join  the  mitt  upon  the  mere  right- 
The  particular  tenant  could  not  be  punishable  for  waste, 
for  the  writ  of  waste  could  only  be  brought  by  him  who 
was  entitled  to  the  inheritance.  80  many  operations  of 
law  were  suspended  by  this  sad  theory  of  an  estate  in 
abeyance,  that  great  impediments  were  thrown  in  the 
way  of  it,  and  no  acts  of  the  parties  were  allowed  to 
put  the  immediate  freehold  in  abeyance  by  limiting  it  to 
commence  ia/aluro;  and  we  have  seen,  that  one  ground 
on  which  the  rule  in  Shelley's  case  is  placed,  was 
to  prevent  an  abeyance  of  tbe  estate.'  Though  the 
good  sense  of  the  thing,  and  the  weight  of  liberal  doc- 
trine, are  strongly  opposed  to  the  ancient  notion  of  an 
abeyance,  the  technical  rule  is,  that  livery  of  seisin  takes 


'  Bra.  tit-  Dont  and  Bern.  pi.  6.    Gairdy,  J.,  in  Chudleigii'e  cub,  1  Co. 
IIS. 

*  Ihh.  153. 

•  Hoi.  153.     Sir  William  Btackateae'i  argument  in  Psrriu  o.    Blakn. 
.Pi-Mian  «a  BttaUt,  to).  L  939.  940—355. 
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the reversion  or  inheritance  from  the  grantor,  and  leaves 
him  no  tangible  or  disposable  interest.  Instead  of  a 
reversion,  he  has  only  a  potential  ownership,  subsisting, 

in  contemplation  of  law,  or  a  possibility  of  re- 
•260     verter ;  *and  Mr.  Preston'  insists,  that  an  estate 

of  freehold  depending  on  another  estate  of  free- 
hold, and  limited  in  contingency,  must  be  in  abeyance, 
and  not  in  the  grantor.  The  fee  passes  out  of  the 
grantor,  and  a  vested  estate  of  freehold  necessarily  pre- 
cedes the  remainder,  and  the  inheritance  is  in  contin- 
gency as  well  against  the  grantor,  who  has  no  power 
over  it,  as  against  the  person  to  whom  the  contingent 
remainder  is  limited.  Mr.  Preston  confidently  asserts, 
that  the  argument  of  Mr.  Fearae,  however  abstractedly 
just  and  reasonable,  is  without  authority,  and  contrary 
to  all  settled  technical  rules.  Another  able  writei*  also- 
contends,  that  the  doctrine  of  abeyance  was  never 
shaken  or  attacked,  until  Mr.  Fearnc  brought  against  it 
the  weight  of  his  eloquence  and  talents.' 

A  vested  remainder,  lying  in  grant,  passes  by  deed 
without  livery ;  but  a  contingent  remainder  is  a  mere 
right,  and  cannot  be  transferred  before  the  contingency 
happens,  otherwise  than  by  way  of  estoppel.  Lord 
Coked   divides   estoppels    into   three   kinds ;   viz, — by 


■  Preston  on  Estat**, vol  i.  255.    Preston  on  Abstract;  veil.  ii.  103— 106. 
1  Cornish's  Essay  on  Remainders,  ITS. 

•  There  can  be  do  doubt,  though  good  mum  won  with  Mr.  Fearae.  that 
tin  book  authorities  are  against  him.  We  cannot  surmount  the  technical 
rule,  if  technical  rales  are  binding  in  question*  on  property.  The  one  in  this 
cam  deduce*  its  lineage  from  high  antiquity.  It  in  found  in  the  Year  Book*, 
and  is  disponed  over  Plowden  and  Coke.  Mr.  Preston  and  Mr.  Cornish  have 
the  undoubted  advantage ;  and  though  Mr.  Fearne'a  Treatise  on  Remain- 
ders LB  distinguished  for  its  searching  analysis  of  cases,  he  has  abandoned 
them  in  this  instance,  and  followed  the  irresistible  impulso  of  his  judgment 
Those  other  writer!  are  equally  master*  of  abstruse  law  ;  and  the  latter  in 
particular  is  a  shrewd  and  dry  critic,  dealing  in  occult  point*.  The  1m  wHl 
take  an  occasional  flight  to  the  cloud*,  and  cannot  be  stayed,  for  common. 
mdm  if  disabled,  and  pierced  by  tbe  iongt  fallenU  sagitta  ! 

*  Co.  Liu.  352,  a. 
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matter  of  record,  as  by  letters  patent,  fine,  com- 
mon recovery,  and  pleading  ;■  by  *matter  in  wri-  •SNSl 
ting,  as  by  deed  indented ;  and  by  matter  in  pain, 
by  acts  of  notoriety,  as  by  livery,  by  entry,  by  accep- 
tance of  rent,  and  by  partition.  Any  conveyance  by 
matter  of  record,  or  by  deed  indented,  of  an  executory 
or  contingent  interest,  will  work  an  estoppel.1*  Thus, 
if  there  be  an  estate  to  A.  and  B-,  and  to  the  survivor 
in  fee,  a  conveyance  operating  by  way  of  an  estoppel 
will  bind  the  contingent  remainder  in  fee  in  the  sur- 
vivor. A  lease  and  release,  if  the  latter  be  by  deed 
indented,  will  work  an  estoppel.  The  estate  for  life 
is  the  only  tangible  interest,  and  the  other  is  a  mere 
possibility ;  and  estoppels  exist  where  no  interest  passes 
from  the  party.' 


■  Where  ft  tenant  in  ■  writ  or  equity  disclaimer)  all  title  to  the  laud  de- 
maided,  he  wan  held  to  be  afterwards  estopped  from  letting  up  against  lb* 
demandant,  or  hie  assignee,  any  title  then  existing  in  him.  Hamilton  o. 
BUM,  Iff. HI  Cat**,  182. 

*  Weall  v.  Lower,  Polhx.  Rep.  54.  El.  Noel  o.  Benby,  3  Simon'.  Hip 
103. 

"  Ce.  LOt.  45,  a.  Beniley  t>.  BnrdoD,  2  Simon  d>  Stuart,  519.  In  an 
elaborate  note  of  the  learned  English  editor  to  the  case  of  the  Dutchess  of 
Kingston,  in  3d  to).  Sniith'i  Leading  Catts,  the  law  of  estoppels  is  conai- 
deted,  and  the  oaaea  olaaaified  under  the  heade  of,  (1.)  Matter  of  Record  ; 
Jadgmentt  in  conrta  of  record  are  estoppels  and  uoncl  usiso  between  the  nm> 
parties  and  priviea  thereto,  either  in  blood,  in  law, or  by  octets.  So  nleo  are 
decree*  aa  being  qwiti  of  record  in  other  judicial  proceedings,  a*  decree*  in 
chancery,  in  eceleaiaetioal,  maritime  and  military  conrta,  for  nemo  debet  bio 
Mori  pre  eadem  cautu  ;  (2.)  Deed  ;  (3.)  Matter  in  pais.  All  these  head* 
and  the  Bound  qualities  of  estoppel*  under  each,  are  illuatratsd  by  apposite 
aaana.  The  American  editor,  Mr.  Hare,  baa  also  added  an  elaborate  note 
en  the  name  subject,  confined  principally  to  a  critical  diaotraaion  of  Ame- 
rican cases.  S.  C.  Ijto  Library  V.  S.,  vol.  xiriii,  and  to  the  consideration  of 
them  I  would  refer  )ep  student.  The  eenae  of  eetoppele  in,  that  a  man  for 
(be  take  of  feed  faith  and  fair  dealing,  ought  to  be  ettopped  from  Baying  that 
lobe  fain  which  by  hi*  mean*  baa  once  become  accredited  for  troth,  and  by 
hie  repraaentatione  haa  led  other*  to  act.  The  very  definition  of  an  eetep- 
p*1,  aaid  Mr.  Justice  Co  wen,  in  3  Hill,  319,  m  when  an  admission  it  intended 
to  lead  and  doet  lead  a  man  with  whom  a  party  ia  dealing,  into  ft  line  of 
eeadnct  which  matt  b*  prejudicial  to  hit  interest,  ante**  the  party  estopped 
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All  contingent  and  executory  interest  are  assignable 
in  equity,  and  will  be  enforced,  if  made  for  a  valuable 


be  cut  off  from  the  power  of  retraction.  So  an  estoppel  affecting  the  right 
of  a  party  in  real  estate,  may  be  created  by  matter  in  fait,  consist!  ug  of  acta 
and  declaration  of  a  person,  by  which  be  designedly  in  daces  another  to  alter 
ha  position,  injuriously  to  himself.  Brown  c.  Wheeler,  IT  Cobb.  Rep.  345. 
Kinney  *.  Farnsworth,  Id.  355.  In  Doe  v.  Martyn,  8  flarnie.  d>  Cress. 
497,  Mr.  Justice  Bay  ley,  alter  an  elaborate  eiarainatiou  of  eases,  concluded, 
that  a  fine  by  a  contingent  remainder  man  passed  nothing ;  and  that  when 
the  contingency  happened,  then  in  the  mouth  of  a  stranger  to  the  fine,  it 
was  no  bar  against  a  claim  in  the  name  of  the  remainder-nun.  It  operates 
by  estoppel,  and  by  estoppel  only;  and  parties  and  privies  may  avail  them- 
selves of  that  estoppel  But  in  Doe  e.  Oliver,  10  Born*.  4>  Crai.  181,  the 
above  opinion  was  qualified,  and  it  wan  held  that  a  fine  by  a  contingent  re- 
mainder-man did  not  operate  by  estoppel  only.  Il  had  an  alienor  operation 
when  the  contingency  happened.  It  then  operates  upon  tlu  eetatt  as  though 
it  had  been  vested  at  the  time  the  fine  was  levied,  and  the  estoppel  becomes 
an  estate  in  interest  Where  a  party  is  estopped  by  hie  deed,  all  persons  claim- 
ing under  or  through  him  ere  equally  bound  by  the  estoppel.  Stow  c.Wyne, 
7  Conn.  Re  p.  314.  Recitals  in  a  deed  of  land  estop  parties  and  privies.  ■  Story, 
J.,  Carver  b.  Jackson,  4  Piter?  V.  S.  Rep.  83.  Jackson  n.  Parkhuiat,  9 
Wendell,  209.  A  party  executing  a  deed  is  estopped  by  the  recital  of  a 
particular  fact,  to  deny  that  fact  Shelly  v.  Wright,  Willa'  Ran.  9.  Every 
man  is  bound  to  speak  and  act  according  to  the  truth  of  the  case,  and  the  law 
will  presume  he  has  done  so,  and  will  not  allow  him  to  contradict  anch  a 
reasonable  presumption.  This  is  the  reason  and  foundation  or  tbe  doctrine 
of  estoppels.  The  eetoppel  prevents  circuity  of  action.  The  truth  is  doomed 
to  be  shown  by  what  estops-  But  the  estoppel  must  be  certain  to  every  intent, 
for  no  one  shall  be  denied  setting  up  tbe  truth,  unless  it  be  in  a  esse  of  plain, 
contradiction  to  his  former  allegations  and  acta.  Nelson,  J.,  in  Pelletreao  v. 
Jeckeon,  11  WendelPt  Rep.  117.  Jackson  v.  Waldrou.  13  Wendell,  178, 
Tracy,  senator.  And  as  the  effect  of  an  estoppel  may  be  to  abut  ont  the)  reed 
truth,  by  its  artificial  reprettntatice,  estoppels,  whether  at  law  or  in  equity, 
are  not  to  be  favored  or  extended  by  construction.  Gaston  J.,  Jones  c.  Ssssaer, 
1  Dev.  4>  Battle' '»  N.  C.  Rep.  464.  A  recital  does  not  operate  ss  an  estoppel 
in  an  action  by  another  party  not  founded  on  the  deed,  and  wholly  collateral 
to  it  Carpenter  e.  Buller,  8  Met.  d>  Welt.  309.  Whenever  the  application. 
of  the  doctrine  of  estoppel  would  be  likely  to  defeat  toe  principle  on  which 
it  rests,  to  effect  justice  and  prevent  Wrung,  it  becomeWbe  duty  of  the  courts 
to  prevent  its  application.  Blaoke  v.  Tucker,  13  Vermont  Rtp.  44.  Tech- 
nical estoppels  by  deed  or  natter  of  record,  sometimes  conclude  the  party 
without  any  reference  to  the  moral  qualities  of  his  conduct,  but  it  is  Other- 
wise as  to  estoppels  in  sots.  Wetland  Canal  Co.  t>.  Hathaway,  8  Wendell, 
483.  Branson,  J„  in  Dote  It  r.  Odell,  3  ffiK,  315.  Nor  do  estoppels  bind  the, 
sovereign  or  state.     Candler  *.  Luiuford,  3  BatUT*  Rtp.  407.     A  relevsn, 
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consideration ;  and  it  is  settled,  that  all  contingent  es- 
tates of  inheritance,  as  well  as  springing  and  executory 
uses,  and  possibilities,  coupled  with  an  interest,  where 
the  person  to  take  is  certain,  are  transmissible  by 
descentlandaredevisableandassignable.B  "Ifthc  "262 
person  be  not  ascertained,  they  are  not  then  pos- 
sibilities coupled  with  an  interest,  and  they  cannot  be 
either  devised,  or  descend,  at  the  common  law.0    Con- 


or other  deed,  when  the  releuor  or  grantor  hu  do  right  at  tbo  time,  passes 
nothing,  and  wilt  not  carry  a  title  subsequently  acquired,  unless  it  contain*  a 
clause  of  warranty  ;  and  then  it  operate*  by  way  of  estoppel,  and  not  other- 
wise. Liit.  ■«.  446.  Co.  Lift.  ibid.  Jackson  ti.  Wright,  14  John*.  Rip. 
193.  Dart  o.  Dart,  T  Conn.  Acs.  250.  Jackson  e.  Window,  9  Ceam't  Rep. 
1-  FelSelreeo  P.  Jackson,  11  Wendell,  110.  See  rapra,  p.  35.  The  deed 
ef  a  fame  covert  will  not  operate  by  way  of  estoppel,  so  ai  to  bar  her  subse- 
quently acquired  intereat  in  (he  land.  Jaokaon  n.  Vanderhsydon,  IT  Joi.na. 
Rep.  1ST.  But  a  fine  levied  by  hnaband  and  wife,  will  bar  her  contingent 
interest,  by  way  of  estoppel.  Help*  v,  Hereford,  2  Ban™.  d>  Aid.  343. 
By  statute  in  Missouri,  if  a  person  conveys  and  purports  to  convey  in  foe 
when  ha  baa  not  the  legal  estate,  and  be  afterward*  acquires  it,  the  same  shall 
paw  immediately  to  the  grantee.  United  Statute!  of Minouri,  1B35,  p.  119. 
•  Whitfield  v.  Kausect,  I  Veiey,  391.  Wright  v.  Wright,  ibid.  411.  Law- 
team  p.  Bayard,  7  Paige ,  76.  Varick  a.  Edwards,  1  Huffman'!  Ch.  Rep. 
383.395 — 405.     Pond  c.  Bough,  10  Paige,  141.     Sea  also  supro,  vol.  ii.4T5, 

'  Laoipel'scase,  10  Co.  46,  with  Fraser'a  notes,  ibid.  47,  b.  Roe  n.  Jones, 
1  H.  Black*.  Rep.  30.  Moore  a.  Hawkins,  cited  iu  1  ibid.  33.  Jones  v.  Roe, 
3  Tim  Rep.  88.  Roe  a.  Griffiths,  1  Wm.  Blaeke.  Rep.  605.  But  possi- 
bilities which  cannot  be  granted  or  devised,  may  be  released  to  the  owner  of 
the  land.  Lord  Haidwicke,  Wright  r,  Wright,  1  Pasty,  41 1.  In  the  case 
of  Jacksnn  o.  Waldron,  13  Wendell,  ITS,  after  a  full  and  learned  discussion, 
it  waa  decided,  that  a  mere  naked  poiribilitg,  without  being  coupled  with  an 
intereat,  as  that  a  son  may  inherit  to  his  father  who  is  living;  or  where  there 
is  a  devise  of  white  acre  to  A.,  and  of  black  acre  to  B-,  and  if  either  die 
without  issue,  his  estate  to  go  to  the  survivor,  and  both  be  living,  such  a  possibil- 
ity ran  net  be  assigned,  or  released,  or  devised,  or  pass  by  descent,  and  can  only 
b*  extinguished  by  estoppel.  On  the  other  band,  if  the  possibility  6s  coupled 
mritk  an  inlerett,  as  when  the  person  who  is  to  take  upon  the  happening  of 
tbo  contingency,  is  ascertained  and  fixed,  such  a  possibility  may  be  released, 
devised,  or  assigned,  like  any  other  future  estate  in  remainder.  Fortescue  o. 
Satterth wai te,  1  Iredell  If.  C.  Rep.  570.  S.  P.  A  mare  jut  preearium,  at 
possibility  of  right  resting  on  courtesy  or  an  anticipated  donation  is  not  as- 
signable.   Co.LifI.446.     Long  on  Sales,  Boston  edit.  4.    Veaso  r.  Comegyr, 
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tingent  and  executory,  as  well  as  vested  interests, 
pass  to  the  real  and  personal  representatives,  according 
to  the  nature  of  die  interest,  and  entitle  the  r 
tives  to  them  when  the  contingency  happens.* 


4  Walk.  C.  C.  570.  574.    Story,  J.,  in  1  Peter*,  193.  213.    Mantel!  b.  Lewk, 
4  Hill  K.  Y.  Hep.  G35. 

*  Pearne  on  Hen.  459.  Pretten  an  Abetroet;  vol.  ii.  119.  Goodtitle  o- 
Wood,  WOUt1  Bep.SU.  Goodrightc.Sfl.rie,  'i  Wilton,  39.  See  infr*.  p. 
384.  I  apprehend  that  the  rale  at  the  common  law,  that  executory  intonate 
cannot  be  transferred  by  deed,  except  by  way  of  eatoppel,  no  longer  exieti  in 
New-York.  By  the  New-York  Reaieed  Statute;  (ml.  L  723,  see.  9, 10. 13. 
Ibid.  725,  sec  35,}  eatatea  in  expectancy  include  all  future  eatatea,  vested 
and  contingent;  and  all  expectant  eatatea  are  descendible,  devisable  and 
alienable,  in  the  urns  manner  aa  eatatea  in  possession-  Thia  sweeping  pro- 
vision would  seem  to  embrace  every  executory  and  contingent  intercut  ]  and 
all  conveyances  whatsoever  are  reduced  to  simple  grants.  So,  by  the  Hut. 
Reviled  Statute!  of  1835,  when  any  Contingent  remainder,  executory  de- 
rise,  or  ether  estate  in  expectancy,  is  so  limited  to  any  person,  that  in  cue 
of  his  death  before  the  contingency  happeni,  the  estate  would  descend  to  Ma 
heirs  in  fee,  such  person  may  sell,  assign,  or  devise  the  same,  subject  to  the 
contingency.  Also  by  the  statute  cf  1  Vict,  c  2G,  all  contingent  interests 
may  be  devised,  and  by  Una  statute  of  7  on  8  VicL  c.  76,  made  to  simplify 
the  transfer  cf  property,  all  executory  interests  are  made  alienable  by  deed, 
and  this  applies  not  only  to  real  estate,  but  to  executory  interests  in  leasehold 
estate*,  though  it  is  said  to  be  doubled  whether  the  doctrine  of  executory  be- 
quests is  applicable  to  any  other  chattels,  than  real  chattels.  OTlfioau  *> 
tie  Principle!  of  Real  Property,  Part  IV.  eh.  1.  29B. 
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Aw  executory  devise  is  a  limitation  by  will  of  a  future 
contingent  interest  in  lands,  contrary  to  the  rules  of  limi- 
tation of  contingent  estates  ia  conveyances  at  law.  If 
the  limitation  by  will  does  not  depart  from  those  rules 
prescribed  for  the  government  of  contingent  remainders, 
it  is,  in  that  case,  a  contingent  remainder,  and  not  an 
executory  devise."  Lord  Kenyon  observed,  in  Doe  v. 
Morgan,*  that  the  rule  laid  down  by  Lord  Hale  had 
uniformly  prevailed  without  exception,  that  "where  a 
contingency  was  limited  to  depend  on  an  estate  of  free- 
bold,  which  was  capable  of  supporting  a  remainder, 
it  should  never  be  construed  to  be  an  executory  devise, 
but  a  contingent  remainder." 

I-  Of  the  history  of  executory  devises. 

The  reason  of  the  institution  of  executory  devises  was 
to  support  the  will  of  the  testator ;  for  when  it  was  evi- 
dent that  he  intended  a  contingent  remainder,  and  when 
it  could  not  operate  as  such  by  the  rules  of  law,  the 
limitation  was  then,  out  of  indulgence  to  wills,  held  to 
be  good  as  an  executory  devise.  They  are  not  mere 
possibilities,  but  certain  and  substantial  interests  and 
estates,  and  are  put  under  such  restraints  only  as 
have  been  deemed  requisite  to  prevent  the  mischiefs  of 


•  Canradine  r.  CanradjM,  1  Edtn't  Rep.  27. 

*  3  Ttrm  Rep.  763. 
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perpetuities,  or  the  existence  of  estates  that  were  una- 
lienable.* 

The  history  of  executory  devises  presents  an  interest- 
ing view  of  the  stable  policy  of  the  English  common 
law,  which  abhorred  perpetuities,  and  the  determined  1 
spirit  of  the  courts  of  justice  to  uphold  that  policy,  and 
keep  property  free  from  the  fetters  of  entailments,  under 
whatever  modification  or  form  they  might  assume. 
Perpetuities,  as  applied  to  real  estates,  were  conducive 
to  the  power  and  grandeur  of  ancient  famines,  and 
gratifying  to  the  pride  of  the  aristocracy ;  but  they  were 
extremely  disrelished  by  the  nation  at  large,  as  being 
inconsistent  with  the  free  and  unfettered  enjoyment  of 
property.  "The  reluctant  spirit  of  English  liberty," 
said  Lord  Northington,b  "  would  not  submit  to  the  statute 
of  entails ;  and  Westminster  Hall,  siding  with  liberty, 
found  means  to  evade  it."  Common  recoveries  were 
introduced  to  bar  estates  tail;  and  then,  on  theflther 
hand,  provisoes  and  conditions  not  to  alien  with  a  cesser 
of  the  estate  on  any  such  attempt  by  the  tenant,  were 
introduced  to  recall  perpetuities.  The  courts  of  law 
would  not  allow  any  such  restraints  by  condition,  upon 
the  power  of  alienation,  to  be  valid."  Such  perpetuities, 
said  Lord  Bacon,d  would  bring  in  use  the  former  in- 
conveniences attached  to  entail ;  and  he  suggested  that 
it  was  better  for  the  sovereign  and  the  subject,  that  men 
should  be  "  in  hazard  of  having  their  houses  undone  by 
unthrifty  posterity,  than  be  tied  to  the  stake  by  such 
perpetuities." 

Executory  limitations  were  next  resorted  to,  that  men 
might  attain   the  same  object     Mr.    Hargrave,*   has 


*  Lord  Ch.  J.  Will™,  iu  Good  lit]*  v.  Wood,  ffiifai"  Rtp.  911. 

k  Duke  of  Marlborough  e.  Earl  Godolpfain,  1  Bdtn't  Rtf.  417. 

*  Vide  nfra,  p.  131. 

<  V$€  af  tka  law  in  Bacon'.  Law  Tract;  US. 

*  S»o  bia  elaborate  arjiimnnt  u  aounael  in  the  great  OMe  of  Thallaa 
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gleaned  •from  the  oldest  authorities  a  few  imperfect 
•samples  of  an  executory  devise;  but  this  species 
of  limitation  may  be  considered  as  having  arisen 
since  the  statutes  of  uses  and  of  wills.  It  was  slowly 
and  cautiously  admitted,  prior  to  the  leading  case  of 
PeU  v.  Brovm.*  Springing  uses  of  the  inheritance  fur- 
nished a  precedent  for  similiar  limitations  in  the  form 
of  executory  devises ;  and  it  was  decided  in  Fell/  v. 
Brows,  that  a  fee  might  be  limited  upon  a  fee  by  way 
of  executory  devise,  and  that  such  a  limitation  could 
not  be  barred  by  a  common  recovery.  That  case  was 
silent  as  to  executory  bequests  of  chattels ;  and  Mr. 
Justice  Dodridge  was  opposed  to  the  doctrine  of  the 
decision,  and  showed  that  he  was  haunted  with  the  ap- 
prehension of  reviving  perpetuities  under  the  shelter 
of  an  executory  devise.  The  case,  however,  estab- 
lished the  legality  of  an  executory  devise  of  the  fee 
upon  a  contingency  not  exceeding  one  life,  and  that  it 
could  not  be  barred  by  a  recovery.  The  same  point 
was  conceded  by  the  the  court  in  Snotoe  v.  Cutler  ,* 
and  the  limits  of  an  executory  devise  were  gradually 
enlarged  and  extended  to  several  lives  wearing  out  at 
the  same  time.  Thus,  in  Goring  v.  Bickerstaffe,"  a  limi- 
tation of  a  term  from  one  to  several  persons  in  remain- 
der in  succession,  was  held  to  be  good,  and  not  tending  to 
a  perpetuity,  if  they  were  all  alive  together ;  for,  as  Cb> 


Woodford,  4  VtM.  249— 264.  Lord  Ch.  J.  Bridgman,  in  the  mm  of  Bale  v. 
AmbtM,  (7*.  Rat/m.  82,)  had,  howevor,  long  preceded  him  in  (he  research  ; 
fat  be  inula,  in  that  case,  that  executory  devises  were  grounded  upon  the 
common  law,  and  he  refer*  to  49  Edw.  III.,  16,  a,  and  Hen.  VI.,  13,  a.  as 
•Tidrnce  of  it.  Both  of  those  caw*  ore  cited  by  Lord  Coke,  and  the  tailor 
iu7Co.9,  a,  to  prove  that  an  miznt  in  ztrtre  sa  mere,  wu,  in  many  eases, 
"of  eoniideratHm  in  the  law." 

'  1  Ctq.  Jac.  590. 

*  1  Lra.  135. 

■  Pallet.  R'p.  31.  1  Cam  in  Chancery,  4.  2  Freeman,  163.  Lord 
Bridfmaa'a  MS.  report  of  thocaae, cited  by  Mt.  Hargrm,  in  4  Vim.  Rep.  258. 
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B.  Hale  observed  in  that  case,  all  the  candle*  were  lighted 
together,  and  the  whole  period  could  not  amount  to  more 
than  the  life  of  the  last  survivor. 

The  great  case  of  the  Duke  of  Norfolk?  on  the  doc- 
•366  trine  aof  perpetuities,  was  finally  decided  in  168fi, 
and  the  three  senior  judges  at  law  were  associated 
with  Lord  Chancellor  Nottingham.  The  question  arose 
upon  the  trust  of  a  term  for  years  upon  a  settlement  by 
deed,  and  it  was,  whether  a  limitation  over  upon  the 
contingency  of  A.  dying  without  issue  was  valid.  The 
subject  of  executory  devises  was  involved  in  the  elabo- 
rate and  powerful  discussion  in  that  case.  The  judges 
were  exceedingly  jealous  of  perpetuities,  and  would  bM 
allow  limitations  over  upon  an  estate  tail  to  be  good; 
but  the  chancellor  was  of  a  different  opinion,  and  he 
supported  the  settlement,  and  his  opinion  was  affirmed 
in  the  house  of  lords.  While  he  admitted  that  a  perpe- 
tuity was  against  the  reason  and  policy  of  the  law,  he 
insisted,  that  future  interests,  springing  and  executory 
trusts,  and  remainders,  that  were  to  arise  upon  contin- 
gencies, if  not  too  remote,  were  not  within  the  reason  of 
the  objection,  and  were  necessary  to  provide  for  the 
exigencies  of  families.  The  principle  of  that  case  was, 
that  terms  for  years  were,  equally  with  inheritances, 
subject  to  executory  devise,  and  to  trusts  of  the  same 
nature ;  and  it  led  to  the  practice  of  a  strict  settlement 
of  that  species  of  property,  by  executory  devise,  to  the 
extent  of  lives  in  being,  and  twenty-one  years  after- 
wards. The  doctrine  of  executory  devises  grew  and 
enlarged,  pari  passu,  in  its  application  to  terms  for  years, 
and  to  estates  of  inheritance.  In  Scatterwood  v.  Edge? 
the  judges  considered  lives  in  being  as  the  ultimatum  of 
contingency  in  point  of  time ;  and  they  showed  that 


•  3  Ch.  Cat.  Polks.  Rtp.  223.   2  Ch.  Rep.  3! 

*  1  Sal*.  Rip.  229.   12  Jlfod.  Rep.  278. 
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they  inherited  the  spirit  of  the  old  law  against  such  limi- 
tations. Every  executory  devise  was  declared  to  be  a 
perpetuity  as  far  as  it  went,  and  rendered  the  estate 
unalienable  during  the  period  allowed  for  the  contin- 
gency to  happen,  though  all  mankind  should  join  in  the 
conveyance."  The  question  which  arose  about 
the  'same  time  in  Lloyd  v.  Careu>,b  was,  whether  *267 
a  limitation  could  be  extended  for  one  year  beyond 
co-existing  lives.  The  decision  in  chancery  was,  that  it 
could  not ;  but  the  decree  was  reversed  upon  -appeal, 
and  the  limitation,  with  that  advance,  allowed,  though 
not  without  great  efforts  to  prevent  it,  on  the  ground 
that  perpetuities  had  latterly  increased  to  the  entangle- 
ment and  ruin  of  families.  Afterwards,  in  Luddington 
v,  Kinc*  Powell,  J.,  was  of  opinion,  that  a  limitation, 
by  way  of  executory  devise,  might  be  extended  beyond 
a  life  in  esse,  so  as  to  include  a  posthumous  son.  But 
Ch.  J.  Treby  was  of  a  different  opinion,  and  he  held, 
that  the  time  allowed  for  executory  devises  to  take 
effect,  ought  not  to  be  longer  than  the  life  of  one  person 
then  in  being,  according  to  Siwvk  and  Cutler' '*  case.  At 
last,  in  Stephen  v.  Stephens,  in  1736,d  the  doctrine  was 
finally  settled  and  defined  by  precise  limits.  The  addi- 
tion of  twenty-one  years  to  a  life  or  lives  in  being,  was 
held  to  be  admissible ;  and  that  decision  received  the 
sanction  of  the  court  of  chancery,  and  of  the  judges 
of  the  king's  bench.    A  devise  of  lands  in  fee,  to  such 


*  Thai  last  observation  of  Mr.  Jastiue  Powell  ia  supposed  to  be  rather  too 
•tronj ;  for  the  owner  of  the  contingent  foe,  together  with  the  executory  de- 
*wm,  may  bar  it  by  a  common  recovery,  and  it  may  be  barred  by  fine  by 
way  of  estoppel.  But  in  those  states  where  there  are  uo  fines  or  recoveries, 
the  executory  devise  ia  a  perpetuity  as  far  u  it  gout  Fear-neon  Executory 
Deouet,  by  Poictll,  SB. 

•  Prec.  in  Ch.  72.  Showtr'i  P.  C.  137.  a  C.  Marks  v.  Marks,  10  Mod. 
8t».419,8.P.    Thslloson  o.  Woodford,  4  F«#ey,  927.   11««U19. 

■  1  Lad  Kaym.  203. 

1 9  Barnard.  K.  B.  375.     Cans  ttmp.  Tali.  228. 
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unborn  son  of  a  feme  covert  as  should  first  attain  the 
age  of  twenty-one,  was  held  to  be  good ;  for  the  utmost 
length  of  time  that  could  happen  before  the  estate  would 
vest,  was  the  life  of  the  mother,  and  the  subsequent 
infancy  of  the  son.  Since  that  time,  an  executory  de- 
vise of  the  inheritance  to  the  extent  of  a  life,  or  lives 
in  being,  and  twenty-one  years,  and  the  fraction  of  an- 
other year,  to  reach  the  case  of  a  posthumous  child, 
has  been  uniformly  allowed ;  and  the  same  rule  equally 
applies  Xo  chattel  interests.*  And  thus,  notwithstanding 
the  constant  dread  of  perpetuities,  and  the  jealousy  of 
executory  devises,  as  being  an  irregular  and 
•268  limited  species  of  entail,  a  sense  of  the  •conve- 
nience of  such  limitations  in  family  settlements, 
has  enabled  them,  after  a  struggle  of  nearly  two  centu- 
ries, to  come  triumphantly  out  of  the  contest.  They 
have,  also,  become  firmly  established  (though  with  some 
disabilities,  in  New-York,  as  we  have  already  seen,b) 
as  part  of  the  system  of  our  American  testamentary 
jurisprudence/ 


•  Atkinson  e.  Hutchinson,  3  P.  Win*.  258.  Goodman  v.  Goodrighl,  1 
Black*  Rep.  188.  »  Black*.  Com.  174.  Long  r.  BUokall,  7  Term  Rtp. 
100.  Cadsll  n.  Palmer,  1  Clark  $  Finnctly,  373.  10  Bingham,  140,5.  C. 
In  this  lut  cue,  it  tu  decided  in  the  House  of  Lordi,  in  accordnnco  with 
the  opinion  of  the  twelve  judges,  that  a  limitilion  by  way  nf  executory  de- 
Tise  ia  valid,  though  it  ia  not  to  lake  effect  until  after  (ho  determine: ion  of  • 
life  arrives  in  being-,  and  a  term  of  twenty -one  yean  afterwards  nan  term  in 
gross,  toithoat  rtftrtnc*  to  the  infancy  of  any  person  mka  it  to  tak*  sailer 
ruck  limitation. 

b  Supra,  p.  17. 

'  Though  the  Coda  Napoleon  has  abolished  all  perpetuities  and  •uboUtii- 
liona,  (at  see  supra,  p.  21,1  yet  the  convenience  and  policy  of  giving  some 
reasonable  effect  (o  the  will  or  the  testator,  even  on  the  subject  of  JUlei  com. 
micta,  has  prevailed.  There  are  fidti  commwsa,  and  substitutions,  which 
are  held  not  to  be  prohibited  ;  and  it  ia  declared  to  be  the  spirit  of  the  ex- 
isting jurisprudence  of  France,  net  to  annul  a  testamentary  disposition  made 
under  the  code,  except  it  ntcenarily  preseute  a  substitution,  and  cannot  re- 
ceive any  other  construction.  Tavllier,  torn.  V.  No.  15, 16.  30. 44  ;  and  he 
refers  to  a  decision  uf  the  court  of  Benooon,  reported  in  the  Reiaeil  dr.  Ju- 
rUpnid  cttcrdu  Codt  Civil,  ton),  xvi.,  in  support  of  this  principle. 
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IT.   Of  the  several  kinds,  and  general  qualities  of  exe- 
cutory devises. 

There  are  two  kinds  of  executory  devises  relative  to 
real  estate,  and  a  third  sort  relative  to  personal  estate. 
1.  Where  the  devisor  parts  with  his  whole  estate,  but, 
upon  some  contingency,  qualifies  the  disposition  of  it, 
and  limits  an  estate  on  that  contingency.  Thus,  if  there 
he  a  devise  to  A.  for  life,  remainder  to  B.  in  fee,  pro- 
vided that  if  C.  should,  within  three  months  after  the 
death  of  A.,  pay  one  thousand  dollars  to  B.,  then  to  C. 
in  fee,  this  is  an  executory  devise  to  C,  and  if  he  dies, 
in  the  lifetime  of  A.,  his  heir  may  perform  the  con- 
dition.1* (2.)  Where  the  testator  *gives  a  future  •269 
interest  to  arise  upon  a  contingency,  but  does  not 
part  with  the  fee  in  the  mean  time ;  as  in  the  case  of  a 
devise  to  the  heirs  of  B.,  after  the  death  of  B.,  or  a  de- 
vise to  B.  in  fee,  to  take  effect  six  months  after  the  tes- 
tator's death ;  or  a  devise  to  the  daughter  of  B.,  who 
shall  marry  C.  within  fifteen  years."  (3.)  At  common 
law,  as  was  observed  in  a  former  volume,*1  if  there  was 
an  executory  bequest  of  personal  property,  as  of  a  term 
for  years  to  A.  for  life,  and  after  his  death  to  B.,  the 
olterjor  limitation  was  void,  and  the  whole  properly 
vested  in  A.  There  was,  then,  a  distinction  between 
tiie  bequest  of  the  use  of  a  chattel  interest,  and  of  the 


•  This  ■  the  clsarincation  made  by  Powell,  X,  in  Scslterwood  t>.  Edge,  1 
Sett.  Rep.  039,  end  it  has  been  followed  by  Mr.  Frame.  Mr.  Preiton  goes 
atloi  greater  ntbdi  vision  ;  and  be  any  a  there  are  fix  aorta  of  executory  de- 
nse applicable  to  freehold  interest*,  and  two,  at  least,  if  not  three,  aorta  of 
executory  bequests  applicable  to  chattel  interests.  Preston  on  Abstract*  af 
Title,  vol.  ii.  134.  1  have  chosen  not  to  perplex  the  subject  by  divisions  too 
refined  and  minute.  Tba  object  in  elementary  discussions,  according  to  the 
plan  of  these  Lectures,  is  to  generalize  us  much  as  possible. 

»  Marks*.  Marks,  10  Mod. Sep. 419.    Pne.  in  Ch.  4B6. 
«  Bate  e.  Amherst,  T.  Kafm,  83,    Lent  f.  Archer,  I  Salk.  Rep.  326. 
Lord  Ch.  J.  Traby,  in  Clark  v.  Smith,  1  Lata.  798. 

*  Vol  ii.  359. 

Vor-  TV.  31 
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thing  itself;  but  that  distinction  was  afterwards  ex- 
ploded, and  the  doctrine  is  now  settled,  that  such  limi- 
tations over  of  chattels  real  or  personal,  in  a  will,  or  by 
way  of  trust,  are  good.  The  executory  bequest  is 
equally  good,  though  the  ulterior  devisee  be  not  at  the 
time  in  essef  and  chattels,  so  limited,  are  not  subject  to 
the  demands  of  creditors  beyond  the  life  of  the  first 
taker,  who  cannot  pledge  them,  nor  dispose  of  them 
beyond  his  life  interest  therein." 

An  executory  devise  differs  from  a  remainder  in  three 
very  material  points.  (1.)  It  needs  not  any  particular 
estate  to  precede  and  support  it,  as  in  the  case  of  a 
devise  in  fee  to  A.  upon  his  marriage.  Here  is  a 
freehold  limited  to  commence  in  fvturo,  which  may  be 
done  by  devise,  because  the  freehold  passes  without 
livery  of  seisin;  and  until  the  contingency  happens 
the  fee  passes,  in  the  usual  course  of  descent,  to  the 
heirs  at  law.  (2.)  A  fee  may  be  limited  after  a  fee,  as 
in  the  case  of  a  devise  of  land  to  B.  in  fee,  and  if  he  ■ 
dies  without  issue,  or  before  the  age  of  twenty-one, 

then  to  C.  in  fee.  (3.)  A  term  for  years  may  be 
•270    'limited  over,  after  a  life  estate  created  in  the 

same.  At  law,  the  grant  of  the  term  to  a  man  for 
life  would  have  been  a  total  disposition  of  the  whole 
term.'  Nor  can  an  executory  devise  or  bequest  be  pre- 
vented or  destroyed  by  any  alteration  whatsoever,  in  the 
estate  out  of  which,  or  subsequently  to  which,  it  is 
limited.*1  The  executory  interest  is  wholly  exempted 
from  the  power  of  the  first  devisee  or  taker.  If,  there- 
fore, there  be  an  absolute  power  of  disposition  given  by 
the  will  to  the  first  taker,  as  if  an  estate  be  devised  to 


■  Cotton  v.  Heslb,  1  Eq.  Cat.  Air.  191.  pi.  9.  ^ 

*  I  loots  t).  Parker,  2  Term  Rip.  376.      Feame  on  Executory  Devitr.t,  46, 

*  2  Block*.  Com.  1T3, 174. 

*  Pelli  o.  Brown,  Cre.  Joe.  590.    Fearne  on  Executory  Dtcite*,  46. 
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A.  in  fee,  and  if  he  dies  possessed  of  the  properly  without 
lawful  issue,  the  remainder  over,  or  remainder  over  of 
the  property  which  he,  dying  without  heirs,  should  leave, 
or  without  telling  or  devising,  the  same ;  in  all  such 
cases  the  remainder  over  is  void  as  a  remainder,  be- 
cause of  the  preceding  fee  ;  and  it  is  void  by  way  of 
executory  devise,  because  the  limitation  is  inconsistent 
with  the  absolute  estate,  or  power  of  disposition  ex- 
pressly given,  or  necessarily  implied  by  the  will.'  A  valid 
executory  devise  cannot  subsist  under  an  absolute  power 
of  disposition  in  the  first  taker.  When  an  executory 
devise  is  duly  created,  it  is  a  species  of  entailed  estate, 
to  the  extent  of  the  authorized  period  of  limitation.  It  is 
a  stable  and  inalienable  interest,  and  the  first  taker  has 
only  the  use  of  the  land  or  chattel  pending  the  contin- 
gency mentioned  in  the  will.  The  executory  devise 
cannot  be  divested  even  by  a  feoffment  ;b  but  the  sta- 
bility of  these  executory  limitations  is,  nevertheless,  to 
be  understood  with  this  single  qualification,  that  if  an 
executory  devise  or  interest  follows  an  estate  tail,  a 
common  recovery,  suffered  by  the  tenant  in  tail  before 
the  condition  occurred,  will  bar  the  estate  depending  on 
that  condition ;  for  a  common  recovery  bars  all 
subsequent  #and  conditional  limitations.1  It  is  not  "271 
so  with  a  recovery  suffered  by  a  tenant  in  fee ; 
for  that  will  not  bar  an  executory  devise,  as  was  decided 
in  Pells  v.  Brown  ^  and  the  reason  of  the  distinction,  is, 
that  the  issue  in  tail  is  barred  in  respect  of  the  recom- 
pense in  -  value,  which  they  are  presumed  to  recover 
over  against  the  vouchee ;  whereas  the  executory  devisee 
is  entitled  to  no  part  of  the  recompense,  for  that  would 


*  Jackm  v.  Boll,  10  John:  Rep.  19.    Ailorney  General  r.  Hall,  Fitxg. 
314.     Idt  b.  Ida,  5  Matt.  Rep.  500.     Juckwin  r.  Robim,  16  Johns.  Rep.  537 

1  MnUinnai'i  caw,  cited  in  Palm.  136. 

*  Driver  t.  Edgar,  Coup.  Rep.  379.     Frame,  66,  67, 107. 

*  Crv.  Jac.  590. 
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go  to  the  first  taker,  or  person  having  the  conditional  fee- 
It  is  further  to  be  observed,  that  a  change  of  circum- 
stances, either  before  or  after  a  testator's  death,  may 
convert  into  a  remainder  a  limitation,  which,  at  the  death 
of  the  testator,  and  without  such  change,  could  only 
have  operated  by  way  of  executory  devise." 

HI.  Of  limitations  to  executory  devises ; 

(1.)   When,  too  remote. 

We  have  seen,b  that  an  executory  devise,  either  of  real 
or  personal  estate,  is  good  if  limited  to  vest  within  the 
compass  of  twenty-one  years  after  a  life  or  lives  in 
being ;  and  the  contingency  may  depend  on  as  many 
lives  in  being  as  the  settler  pleases,  for  the  whole  period 
is  no  more  than  the  life  of  the  survivor.'  This  rule  of 
the  English  law  has  been  restricted  by  the  New-York 
Revised  Statutes,*  which  will  not  allow  the  absolute 
power  of  alienation  to  be  suspended  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in  being  at  the 
creation  of  the  estate ;  except  in  the  single  case  of  a 
contingent  remainder  in  fee,  which  may  be  created  on  a 
prior  remainder  in  fee,  to  take  effect  in  the  event  that 
the  persons  to  whom  the  first  remainder  is  limited  shall 
die  under  the  age  of  twenty-one  years ;  or  upon  any 
other  contingency  by  which  the  estate  of  such  persons 


•  Prataa  an  Ahttractt,  toI.  ii.  154.  Doe  B.  Hawaii,  10  Barrnc.  j-  Crtt*. 
830. 

•  Supra,  p.  367. 

•  Vide  supra,  p.  17.  la  the  cm*  of  a  devise  or  teal  estate  to  trustees,  in 
trust  for  wife  for  life,  and  after  her  death  in  trust  far  tEie  grandchildren  of  B. 
then  living,  to  be  received  by  them  in  equal  proportions,  when  they  should 
severally  attain  the  age  of  twenty-five  yours,  the  testator  left  the  widow  and 
B.  surviving.  Eight  grandchildren  Were  living  at  the  death  of  the  widow, 
and  several  ware  born  afterwards.  It  was  held,  in  Kevern  v.  Williams,  S 
Simon*.  171,  that  the  devise  was  not  void  for  remoteness,  but  Ihoaa  only  of 
the  grandchildren  took  who  ware  in  existence  at  tha  widow1!  death. 

■  VoL  L  723,  m  14,  15,  16.    Tido  in^ro,  p.383. 
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may  be  determined  before  they  attain  their  fall  age. 
Every  future  estate  is  declared  to  be  void  in  its  creation, 
which  suspends  the  absolute  power  of  alienation  for  a 
longer  period  than   is  above  prescribed.'     The  New- 


*  A  trait  estate,  if  it  be  so  limited  that  it  cannot,  in  any  event,  continue 
longer  than  the  actual  minority  of  two  or  mors  infants  in  being  at  the  crea- 
tion of  the  estate,  and*  ho  have  so  internet  therein,  either  TMted  or  contingent, 
hi  not  necessarily  invalid  in  New- York  ;  for  this,  in  no  event,  suspends  the 
power  of  alien  at  iou  for  a  longer  period  than  twenty-one  years,  and  the  uaual 
period  of  gestation,  if  there  waa  a  posthumous  child.  Hawley  St  King  n. 
James  and  other*,  5  Paigt,  318.  S.  C.  16  WendtU,  61.  .In  this  case  or 
Hawloy  o.  James,  it  was  urged  upon  the  argument  by  one  of  the  counsel, 
(and  who  had  been  himself  one  of  the  revisers)  that  the  rule  of  the  common 
law  permitting  a  suspension  of  the  absolute  power  of  alienation /or  amoileratt 
ttrm  of  years  without  reference  to  lint;  was  not  within  the  policy  or  purview 
of  the  revised  statutes,  and  remained  unchanged.  Blackatoue  observes  (hat 
in  the  two  species  of  executory  devises,  the  contingency  ought  to  be  such 
at  ma;  happen  arilkin  a  reasonable  time ;  as  within  one  or  more  life  or  lives 
in  being,  or  within  a  moderate  term  of  yiart.  3  Binr.kt.  Com.  173.  The 
object  of  the  statute  was  to  reduce  the  number  of  lives  to  two,  and  to  abolish 
the  twenty-one  years  as  an  absolute  term,  after  the  expiration  of  the  lives, 
and  confining  the  additional  suspense  to  an  actual  minority.  See  5  Paigt, 
394 — 403.  But  a  moderate  term  for  years  waa  probably  deemed  not  suffi- 
ciently definite  and  precise,  and  the  decision  in  the  case  seems  to  have  regarded 
■be  ttatutory  restriction  aa  the  only  one  existing.  It  was  decided,  that  where 
a  trust  term  created  by  will  was  to  continue  until  a  number  of  children  and 
grandchildren,  exceeding  tin),  attained  the  age  of  twenty-one,  it  was  void 
under  the  statute  ;  for  the  power  of  alienation  of  a  fee  could  not  be  suspended, 
by  means  of  a  trust  term,  beyond  the  continuance  of,  or  at  the  expiration  of, 
not  more  than  two  live*  in  being  at  the  death  of  the  testator,  and  to  be  de- 
signated by  the  will,  for  a  term  limited  upon  the  minorities  of  more  than  two 
persons  not  deeignated,  would  depend  upon  more  than  two  lives  and  be  void. 
Thine  or  more  minorities  were  considered  by  the  court  in  that  case  as  being 
equivalent  to  three  or  more  lives  and  equally  fatal,  unless  at  least  two  of  the 
minors  or  persona  were  specially  designated  as  being  those  on  whom  the  con- 
tingency or  event  of  the  estate  depended.  So,  again,  in  Hone  e.  Van  Schaick, 
7  Paige, 'HI.  H.  C.  20  WendtU,  564,  a  similar  limitation  of  atrostofreal 
estate,  directing  the  trustees  to  apply  the  future  income  thereof  to  several 
children  and  their  representatives,  for  the  term  of  twenty-one  years  from  the 
date  of  the  will,  and  then,  or  as  soon  aa  the  trustees  should  deem  disereot,  to 
divide  the  fond  among  the  children  and  their  representatives ;  and  the  children 
to  take  only  life  estates,  with  remainders  in  fee  to  their  descendants,  was  held 
to  be  void  under  the  New-York  Revised  Statutes,  and  upon  the  principles 
established  in  Coster  v.  Lorillard,  and  Hawloy  e.  James.    It  rendered  the 
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York  statute  has,  in  effect,  destroyed  all  distinction 
between  contingent  remainders  and  executory  devises. 
They  are  equally  future  or  expectant  estate,  subject  to 
the  same  provisions,  and  may  be  equally  created 
•272  by  grant,  or  by  will.  "The  statute*  allows  a  free- 
hold estate,  as  well  as  a  chattel  real,  to  be  created, 
to  commence  at  a  future  day ;  and  an  estate  for  life  to 
be  created  in  a  term  for  years,  and  a  remainder  limited 
thereon ;  and  a  remainder  of  a  freehold  or  chattel  real, 
either  contingent  or  vested,  to  be  created  expectant  on 
the  determination  of  a  term  for  years ;  and  a  fee  to  be 
limited  on  a  fee,  upon  a  contingency.  There  does  not 
appear,  therefore,  to  be  any  real  distinction  left  subsist- 
ing between  contingent  remainders  and  executory  de- 
vises. They  are  so  perfectly  assimilated,  that  the  latter 
may  be  considered  as  reduced  substantially  to  the  same 
class ;  and  they  both  come  under  the  general  denomina- 
tion of  expectant  estates.  Every  species  of  future  limita- 
tion is  brought  within  the  same  definition  and  control.  Uses 
being  also  abolished  by  the  same  code,"  all  expectant 
estates,  in  the  shape  of  springing,  shifting,  or  secondary 
uses,  created  by  conveyances  to  uses,  are,  in  effect, 
become  contingent  remainders  and  subject  precisely  to 
the  same  rules.    What  I  shall  say,  hereafter,  on  the 


interest*  of  the  eeitai  que  trust  inalienable  for  too  long  a  time.  Every  estate 
is  raid  fa  its  creation  which  empends  the  absolute  power  of  alienation  foe  more 
than  two  detignaUd  lives  in  being  at  the)  creation  of  the  ertnte.  Life  must, 
in  some  form,  enter  into  the  limitation.  So,  again,  in  Van  Vechten  r.  Tin 
Vagi]  ten,  8  Paige,  104,  it  *u  held  that  where  the  testator  defined  real  estate 
to  trustees  to  eel]  and  apply  the  proceed*  to  the  support  of  four  daughters 
daring  their  lives,  the  devise  was  void  by  impending  the  power  of  alienation 
for  mora  than  two  Uvea,  because  the  will  directed  if  either  daughter  died 
leaving  issue,  the  income  of  her  share,  to  be  applied  to  the  support  of  neb 
■me,  and  if  without  issue,  the  inoome  of  her  share  to  go  to  the  anriivoW. 
Tbe  remainder  alter  the  death  of  the  daughter,  woe  held  to  be  reeled,  in  her 
ierae  absolutely.    De  Pejster  r>.  Clendeniog,  8  Paige,  395.  8.  P. 

•  lieu-York  Reviled  Statute*,  vol.  i.  724,  sec.  24. 

»/Hd.vol.L727,.«c.45. 
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subject  of  executory  devises,  will  have  reference  to 
the  English  law,  as  it  existed  in  New-York  prior  to 
the  late  revision,  and  as  it  still  exists  in  other  states  of 
the  Union." 


•  We  may  not  be  »ble  to  calculate  with  certainty  upon  the  future  opera- 
tion of  the  change!  which  have  bean  recently  made  in  the  doctrine  of  ex- 
pectant estates  by  the  New-York  revised  code  of  itatute  la*.  But  the  first 
impreaaion  ia,  that  theae  innovation*  will  be  found  to  be  judicious  and  bene- 
ficial It  apnea™  to  be  wiae  to  abolish  the  technical  distinction  between 
Contingent  remainders,  springing  or  secondary  uses,  and  executory  devises, 
for  they  serve  greatly  to  perplex  and  obscure  the  subject-  It  contributes  to 
the  simplicity,  uniformity,  and  certainty  of  the  law,  to  bring  those  various 
executory  internets  nearer  together,  and  resolve  tbem  into  a  few  plain  prin- 
ciple*. It  ia  convenient  and  just,  that  all  expectant  estates  should  be  ren- 
dered equally  secure  from  destruction  by  means  not  within  the  intention  of 
the  settlement,  and  that  they  should  all  be  controlled  by  the  aamo  salutary 
ralea  of  limitation.  Some  of  the  alterations  are  not  material,  and  it  is 
doubtful  whether  confining  future  estate*  to  two  Uvea  in  being,  was  called 
far  by  any  necessity  or  policy,  since  the  candle*  were  all  lighted  at  the  same 
time,  let  the  live*  be  as  numerous  as  caprice  should  dictate.  It  was  a  power 
not  exposed  to  much  abuse;  and,  in  the  case  of  children,  it  might  be  very 
desirable  and  proper  that  the  father  ahonld  have  it  in  his  power  to  grant  life 
estates  in  hie  paternal  inheritance  to  all  hi*  children  in  succession.  The 
propriety  of  limiting  the  number  of  lives  was  much  discussed  recently,  be- 
fore the  Eaglith  Rial  Property  CemmUiieneri.  The  objection  to  a  large 
number  of  Uvea  ia,  that  it  increase*  the  chance  of  keeping  the  estate  looked 
np  from  uirculation  to  the  moat  extended  limit  of  human  life  ;  and  very  re- 
spectable opinions  are  in  favour  of  a  restriction  to  the  extent  of  two  or  three 
fives  only,  betidet  the  livtt  of  fit  parties  in  interest  or  to  whom  lift  ttteUi 
*!■•;  be  nun. 

In  the  cueofCoater  o.  Lorillard,  decided  in  the  Court  of  Errors  of  New- 
York,  in  December,  1835,  on  appeal  from  chancery,  (5  Paigi,  173.  S.C. 
14  WendtlT*  Rr-p.  365,)  the  limitation  in  the  statute  to  the  anapenaion  of  the 
power  of  alienation  beyond  two  live*  in  being,  wa*  strictly  sustained.  The 
devise  waa  lo  trustees  in  fee,  in  trust  to  receive  the  rent*  and  profit*,  and  pay 
Over  and  divide  the  same  equally  between  twelve  nephews  and  nieces,  and 
the  survivors  and  survivor  of  them,  during  their  lives  respectively;  and,  after 
the  death*  of  all  the  testator's  nephews  and  niece*,  remainder  in  fee  to  the 
children  of  the  twelve  nephew*  and  nieces  living,  and  to  the  children  of  snob 
aa  may  then  be  dead  per  itirpet.  The  will  would  have  been  good  under  the 
Engl »h  law,  and  under  the  law  of  New-  York  as  it  stood  before  the  Revised 
Statutes  of  1930,  for  that  allowed  real  property  to  be  rendered  inalienable 
daring  the  existence  of  a  life,  or  any  number  of  live*  in  being,  and  twenty- 
one  years  and  nine  months  afterward*,  or  until  the  son  of  a  tenant  for  life 
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*(2.)   Of  dying  without  issue,  as  to  real  estate. 

If  an  executory  devise  be  limited  to  take  effect  after 
a  dying  without  heirs,  or  without  issue,  or  on  failure  of  issue, 
or  without  leaving  issue,  the  limitation  is  beld  to  be  void, 
because  the  contingency  is  too  remote,  as  it  is  not  to  take 
place  until  after  an  indefinite  failure  of  issue.  Nothing 
is  more  common,  in  cases  upon  devises,  than  the  failure 


abonld  attaiD  bis  full  ags.  But  the  Nta-Yark  Rnited  Statute*,  vol.  L  731, 
•so.  15,  prohibited  the  suspension  of  the  absolute  power  or  alienation,  by  any 
limitation  or  condition  whatever,  for  u;  longer  period  than  two  Uvea  in 
being  at  the  creation  of  tbe  estate,  and  the  prohibition  applied  to  all  estates, 
whether  present  or  future.  Here  won  an  attempt  to  contravene  the  letter 
and  tbe  polio;  of  the  statute,  for  a  aale  by  the  trustees  would  have  bean  in 
contravention  of  the  trait,  and  therefore  raid.  New-York  Recited  Sta- 
tus**, vol.  i.  730,  sec  65.  Nor  could  the  nephews  and  nieces  convey,  for  tho 
whole  estate  in  law  and  equity  was  in  the  trustees,  subject  only  to  the  exe- 
cution of  the  trust  New-York  Recited  Statute*,  vol  i.  729,  sec.  60.  Tbe 
nephews  and  nieces  had  no  other  right  than  a  beneficial  right  in  action  to 
enforce  in  equity  performance  of  the  trust.  The  remainder-men,  that  is, 
tho  fraud  nephews  and  nieces  then  in  existence  could  not  convey,  for  who 
were  to  take  in  remainder  was  contingent,  and  could  not  be  ascertained  until 
the  death  of  the  survivor  of  the  nephews  and  nieces.  They  bad  no  present 
estate,  and  only  a  possibility.  If  they  survived  tho  twelve  nephews  and 
nieces,  they  took,  and  not  otherwise.  The  estate  given  in  remainder,  there- 
fare,  suspended  the  power  of  alienation  during  the  continuance  of  the  twelve 
nephews  and  nieces,  and  by  the  force  of  the  statute  ths  remainder  was  held  , 
tube  void,  and  the  trust  also  void,  as  being  in  contravention  of  the  «t*tuto, 
and  the  estate,  (and  which  was  stated  in  the  case  as  amounting  to  three 
millions  of  dollars,  and  the  rents  and  profits  to  upwards  of  eighty  thousand 
dollars  annually)  descended  to  the  beirs  at  law.  It  was  therefore  decided, 
that  a  devise  in  trust  of  an  entire  estate,  to  receive  the  rents  or  income 
thereof,  and  to  distribute  it  among  several  cetttii  gut  trust*,  could  not  be 
considered  ss  a  separate  devise  of  the  share  of  each  ceetui  qa  Inut,  so  as 
to  protect  the  share  of  eaoh  as  a.  tenant  in  common  during  bis  own  life  ;  and 
mat  as  the  trust  was  to  endure  for  a  longer  period  than  two  livea  in  being 
at  the  death  of  tbe  testator,  the  whole  devise  in  trust  was  void.  This  was 
the  amount  of  the  decree  in  the  Court  of  Errora,  and  the  discussions  in  lbs 
OtM,  and  tbe  contrariety  of  views  taken  by  the  different  members  of  tho 
court,  afford  a  striking  illustration  of  the  Inducration  and  danger  of  disturb- 
ing and  uprooting,  as  extensively  as  the  revisers  in  their  revised  statute* 
have  done,  the  old  established  doctrine  of  uses,  trusts,  and  powers,  and 
which  were,  as  Co.  J.  Savage  observed  in  that  oase.  "  subjects  which  baffled 
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of  the  contingent  devise,  from  the  want  of  a  particular 
estate  to  support  it  as  a  remainder  ;  or  by  reason  of  its 
being  too  remote,  after  a  general  failure  of  issue,  to  be 
admitted  as  good  by  way  of  executory  devise.  If  the 
testator  meant  that  the  limitation  over  was  to  take  effect 
on  failure  of  issue  living  at  the  time  of  his  death  of  the 
person  named  as  the  first  taker,  then  the  contingency  de- 
termines at  his  death,  and  no  rule  of  law  is  broken,  and 
me  executory  devise  is  sustained.  The  difficult  and 
vexed  question  which  has  so  often  been  discussed  by  the 
courts  is,  whether  the  testator,  by  the  words  dying  with- 
out tunc,  or  by  words  of  similar  import,  and  with  or  with- 
out additional  expressions,  meant  a  dying  without  issue 
living  at  the  time  of  the  death  of  the  first  taker,  or 
whether  he  meant  a  general  or  indefinite  failure 
of  issue.  Almost  every  case  on  wills,  •with  re-  *274 
mainders  over,  that  has  occurred  within  the  last 
two  centuries,  alludes,  by  the  use  of  such  expressions, 
to  the  failure  of  issue,  either  definitely  or  indefinitely. 

A  definite  failure  of  issue  is,  when  a  precise  time  is1 
fixed  by  the  will  for  the  failure  of  issue  as  in  the  case  of 
a  devise  to  A.,  but  if  he  diet  without  lawful  issue  living  at 
the  time  of  his  death.  An  indefinite  failure  of  issue  is  a 
proposition  the  very  converse  of  the  other,  and  means  a 
failure  of  issue,  whenever  it  shall  happen,  sooner  or  later, 
without  any  fixed,  certain,  or  definite  period,  within  which 
it  must  happen.  It  means  the  period  when  the  issue,  or 
descendants  of  the  first  taker,  shall  become  extinct,  and 
when  there  is  no  longer  any  issue  of  the  issue  of  the 
grantee,  without  reference  to  any  particular  time,  or  any 
particular  event ;  and  an  executory  devise,  upon  such  an 
indefinite  failure  of  issue,  is  void,  because  it  might  tie  up 
property  for  generations.  A  devise  in  fee,  with  remain- 
der over  upon  an  indefinite  failure  of  issue,  is  an  estate 
tail ;  and  in  order  to  support  the  remainder  over  as  an 
executory  devise,  and  to  get  rid  of  the  limitation  as  an 
estate  tail,  the  courts  have  frequendy  laid  hold  of  slender 
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circumstances  in  the  will,  to  elude  or  escape  the  author- 
ity of  adjudged  cases.*  The  idea  that  testators  mean  by 
a  limitation  over  upon  the  event  of  the  first  taker  dying 
without  issue,  the  failure  of  issue  living  at  his  death,  is 
a  very  prevalent  one,  but  it  is  probable  that,  in  most  in- 
stances, testators  have  no  precise  meaning  on  the  sub- 
ject, other  than  that  the  estate  is  to  go  over  if  the  first 
taker  has  no  posterity  to  enjoy  it.  If  the  question  was 
to  be  put  to  a  testator,  whether  he  meant  by  his  will, 
that  if  his  son,  the  first  taker,  should  die  leaving  issue, 
and  that  issue  should  become  extinct  in  a  month,  or  a 
year  afterwards,  the  remainder  over  should  not  take 
effect,  he  would  probably,  in  most  cases,  answer  in  the 
negative.  In  the  case  of  a  remainder  over  upon  the  event 
of  the  first  devisee  dying  vnthovt  lawful  urue,  Lord  Thor- 
low,  following  the  whole  current  of  cases,  held  the  limi- 
tation over  too  remote,  and  observed,  that  he  rather 

thought  the  testator  meant  the  remainder  persons 
•275     to  take  whenever  there  should  •be  a  failure  of  issue 

of  the  first  taker.0  Lord  Macclesfield  declared,' 
that  even  the  technical  rule  was  created  for  the  purpose 
of  supporting  the  testator's  intention.     If,  says  he,  lands 


*  Where  there  w»  a  devise  to  A.  for  lif*,  with  remainder  to  bar  child  or 
children,  if  the  ikould  leave  any,  and  if  ahe  should  die  and  leave  no  laicful 
iM»e,  then  with  remainder  over;  A-  survived  the  testator  and  had  one  child, 
and  ahe  survived  her  child  and  wee  left  a  widow,  It  was  held,  that  the  de- 
vise to  her  children  or  issue  wu  a  contingent  remainder  in  fee.  and  which. 
On  the  birth  of  a  child,  became  a  vested  remainder  in  fee,  subject  to  open  and 
let  in  after-born  children.  Macomb  n.  Miller,  9  Paige  Rep.  865.  S  C.  26 
Wendell,  399.  If  it  had  been  an  ettate  tail  in  A.  tamed  by  oar  law  into  a. 
fee-simple,  the  remainder  over  wu  not  good  by  way  of  executory  deviao,  be- 
oanee  it  was  upon  an  indefinite  failure  of  issue.  King  o.  Harebell,  1  Edam. 
Rep.  434.  Doe  r.  Perryn,  3  Term,  484.  Den  v.  Bagshaw,  6  Term,  513. 
Doe  c.  Elvy,  4  Eait,  313,  and  1  Peanut,  141,  3d  edit,  referred  to  in  that 
cue.  Danaev  o.  Griffith,  4  Mavle  d}  8tlv>.  61.  Right  v.  Creber,  5  rtannv. 
<J-  Crtn.  866.  Franklin  c.  Lay,  CMadd.  Ch.  Rep.  161.  Hannu  B.  Morn, 
4  Paige,  336. 

*  Jeffrey  t>.  Sprigge,  1  Cox'*  Cant,  63. 

*  Pleydell  v.  Pleydell,  1  P.  rPaaa.  750. 
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be  devised  to  A.,  and  if  he  dies  without  issue,  then  to 
B.j  this  gives  an  estate  tail  to  the  issue  of  the  devisee. 
And  this  construction,  he  observes,  "  is  contrary  to  the 
natural  import  of  the  expression,  and  made  purely  to 
comply  with  the  intention  of  the  testator,  which  seems 
to  be,  that  the  land  devised  should  go  to  the  issue,  and 
their  issue,  to  all  generations."  So,  in  Tcnny  v.  Agar* 
the  devise  was  to  the  son  and  daughter  in  fee ;  but  if 
they  should  happen  to  die  without  having  any  child  or  issue 
lawfully  begotten,  then  remainder  over.  Lord  Ellen- 
borough  said,  that  nothing  could  be  clearer  than  that  the 
remainder-man  was  not  intended  by  the  testator  to  take 
any  thing  until  the  issue  of  the  son  and  daughter  were 
all  extinct,  and  the  remainder  over  was,  consequently, 
void.  The  same  construction  of  the  testator's  real  in- 
tention was  given  to  a  will,  in  Belli  v.  6illetpie,b  where 
there  was  a  devise  to  the  sons,  and  if  either  should  die 
without  lawful  issue,  his  part  was  to  be  divided  among  the 
survivors.  Mr.  Justice  Carr  declared,  that  the  testator 
meant  that  the  land  given  to  each  son  should  be  enjoyed 
by  the  family  of  that  son,  so  long  as  any  branch  of  it 
remained.  He  did  not  mean  to  say,  "  you  have  the  land 
of  C.  if  be  has  no  child  living  at  his  death,  but  if  he  leave 
a  child  you  shall  not  have  it,  though  the  child  dies  the 
next  hour."  A  father,  as  he  justly  observed,  is  not 
prompted  by  such  motives. 

The  opinions  of  these  distinguished  judges  would  seem 
to  prove,  that  if  the  rule  of  law  depended  upon  the  real 
fact  of  intention,  that  intention  would  still  be  open 
to  discussion,  *and  depend  very  much  upon  other     #276 
circumstances  and  expressions  in  the  will,  in  ad- 
dition to  the  usual  words. 

The  series  of  cases  in  the  English  law  have  been  uni- 


•  12  Barf*  Rtp.  353. 

•  5  Randolph'*  Rip.  273.    Cukay  e.  Bnwer,  17  Swg.  $  Raielt,  441, 
B.P. 
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form,  from  the  time  of  the  Year  Books  down  to  the  pre- 
sent day,  in  the  recognition  of  the  rule  of  law,  that  a 
devise  in  fee,  with  a  remainder  over  if  the  devisee  dies 
without  issue,  or  heirs  of  the  body,  is  a  fee  cut  down  to 
an  estate  tail;  and  the  limitation  over  is  void,  by  way  of 
executory  devise,  as  being  too  remote,  and  founded  on 
an  indefinite  failure  of  issue.*  The  general  course  of 
American  authorities  would  seem  to  be  to  the  same  effect, 
and  the  settled  English  rule  of  construction  is  considered 
to  be  equally  the  settled  rule  of  law  in  this  country ; 
though,  perhaps,  it  is  not  deemed  of  quite  so  stubborn  a 
nature,  and  is  more  flexible,  and  more  easily  turned 
aside  by  the  force  of  slight  additional  expressions  in  the 
will.b  The  English  rule  has  been  adhered  to,  and  has 
not  been  permitted,  either  in  England  or  in  this  country, 
to  be  affected  by  such  a  variation  in  the  words  of 
•277  the  limitation  over,  as  dying  without  leaving  •is- 
sue f  nor,  if  the  devise  was  to  two  or  more  per- 


•  The  number  of  cases  in  which  that  point  hu  beau  raised,  and  diicnaaed, 
and  adjudged,  is  eMraordi nary,  sad  the  leading  ones  are  here  collected  for 
the  gratification  of  the  curiosity  of  the  student.  Attixt,  35  Ed  w.  III.,  pi.  14. 
gonday's  case,  9  Co.  1ST.  King  o.  Rnmhail,  Cm.  Jar.  448.  Chadonk  e. 
Conly,  ibid.  695.  Holmes  o.  Meynel,  T.  Raym.  453.  Forth  v.  Chapman, 
1  P.  Wmt  663.  Brice  o.  Smith,  WilUt'  Rtp.  1.  Hope  o.  Taylor,  1  Burr. 
Rep.  368.  Attorney  General  r.  Bavtey,  2  Bra.  553.  Knight  t>.  Ellis,  ibid. 
570,  Doe  e.  FoDnerean,  Doug.  Rip.  504.  Denn  r.  Slater,  5  Term  Key 
335.  Doe  b.  Rivers,  1  ibid.  216.  Doe  v-  Eil™,  9  Eatt'tRep.  3B3.  Teony 
«.  Agar,  13  ibid.  353.  Romilly  e.  Jamas,  6  Taunt.  Rtp.  963.  Bartow  *. 
Sailer,  17  Vetey,  479. 

•  For  the  strict  effect  of  the  rale,  see  He  o.  Ide,  5  JkTur .  Rep.  500.  Dal- 
lam r.  Dallnm,  7  Hair,  o/  Johns.  Rep.  3.0.  Newton  s.  Griffith,  1  Hurr.  t} 
Om,  111.  Sydnor  v.  Syduor,  3  Wo*/.  Sep.  369.  Carter  s.  Tyler,  1  Coll, 
143.  Hill  v.  Burrow,  3  ibid.  343.  Belli  t>.  Gillespie,  5  Randolpk'*  Asa. 
373.  BrooddiiB  c.  Turner,  ibid.  308.  Denn  v.  Wood,  Cameron  tj-  None. 
Sep.  203.  Crugere.  Haywurd,  3  Default.  Rep.  94.  Irwin  o.  Dauwoody, 
17  Strg.  d>  Ravlt,  61.  Cukeyo.  Brewer,  t'Hrf.  441.  HeftWc.  K  nipper, 
6  Watts,  18.  Palerson  *.  Ellis,  tl  Wendell,  359.  Moody  v.  Walker,  3 
Arltaatat  Rtp.  198.     Hollett  e.  Pope,  3  Harr.  (Del.)  Rep.  543. 

•  Forth  o.  Chapman,  1  P.  Wmt.  663.  Den  v.  8henton,2  CMtly'tRep.B&i. 
Romilly  r>.  James,  6  Taunt.  Rep.  363.    Daintry  e.  Daintry,  6  Term  Rtp. 
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sons,  and  either  should  die  without  issue,  the  survivor 
should  take.*  But  if  the  limitation  over  was  upon  the 
first  taker  dying  without  issue  living  it  was  held,  so  long 
ago  as  the  case  of  Pells  v.  Brovm,b  that  the  will  meant 
issue  living  at  the  death  of  the  first  taker ;  and  the  limi- 
tation over  was  not  too  remote,  but  good  as  an  executory 
devise.  The  same  construction  was  given  to  a  will, 
when  the  limitation  over  was  upon  the  event  of  the  first 
taker  dying  without  leaving  issue  behind  him  ;=  or  where 
the  will,  in  a  bequest  of  personal  estate  only,  was  to  two, 
and  upon  either  dying  without  children,  then  to  the 
survivor  f*  or  when  the  first  taker  'should  die  and  "278 
leave  no  issue,  then  to  A.  and  B.,  who  were  in  esse, 
or  the  survivor,  and  were  to  take  life  estates  only  ;e  or  when 


307.  C.oly  b.  Croly,  1  Batty*  Rtp.  I.  Can  v.  Porter.  1  M'CariTt  Ck.  Rep. 
60.  Newton  v.  Griffith,  1  Harr.  $  Gill.lM.  In  Can  e.  Jrannerett,  and  the 
Same  v.  Green,  2  M'Cord's  Rtp.  66 — 75,  there  was  a  devise  of  the  rest  of 
tss«fuf<  to  B.  and  C,  to  be  equally  divided  between  them,  and  delivered  to 
them  at  the  age  of  twenty-one;  hut  should  they  die,  leaving  no  lawful  isme, 
devise  over  to  D.  and  other*.  The  court  of  appeals  at  law,  in  May,  1891, 
held,  thoiC.)  having  arrived  at  tho  age  of  tweiity-oue,  and  having  issue,  look 
•  Jet,  and  that  B.  having  died  under  age,  and  without  issue,  C.  become  en- 
titled to  the  entire  estate,  and  hie  children  took  by  limitation,  and  not  by  pur 
chase.  The  court  of  appeals  in  equity,  in  May,  1832,  gave  a  different  opi- 
nion. They  admitted  that  C,  the  survivor,  and  hia  issue,  took  a  croat  re- 
mainder by  implication.  That  the  gen/rat  intent  of  the  will  wa>  to  be  sat- 
Med ;  and  if  the  tttondary  intent  interfered  with  it,  the  former  was  to  pre- 
vail. That  aa  the  testator  intended  that  the  estate  should  go  eventually  to 
the  issue  of  B.  and  C,  an  absolute  estate  in  fee  to  B.  and  C.  would  be  in- 
consistent  with  that  general  intent ;  and  B.  and  C.  therefore  took  only  titattt 
Jtr  lift,  with  a  contingent  remainder  i;i  the  issue  as  purchaser*. 

•  Chadock  o.  Cowly,  Cro.  Joe.  695.  Newton  e.  Griffith,  1  Hon-.  e)  OilL 
HI.  Bella  v.  Gillespie,  5  Randolph'!  Rep.  273.  Broadduao.  Turner,  5  ibid. 
308.  Contra,  Ranelagh  r.  Ranelagb,  2  Mylne  $  Keen,  441.  Den  v.  Cox, 
3  Dtp.  N.  C.  Rep.  334.  Radford  e.  Radford,  1  Keen,  466.  Do  Treville  v. 
Elli.  and  Slovens  e.  Patterson,  1  BaUey't  Rq.  Rtp.  40.  43.  These  last  de- 
cisions seem  to  be  sufficient  to  change  the  former  rule,  and  that  a  limitation 
to  the  survivor,  may  be  good  by  way  of  executory  devise. 

•  Cro.  Jac.  590. 

•  Porter  t>.  Bradley,  3  Term  Rtp.  143. 

•  Hugh™  v.  Sayer,  1  P.  Wnu.  533.    Nichols  tt.  Skinner,  Prtt.  in  Ch.  528. 

•  Roe  e.  Jeffrey,  7  Term  Rtp.  589. 
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the  first  taker  should  happen  to  die,  and  leave  no  child  or 
children.* 

The  disposition  in  this  country  has  been  equally  strong, 
and,  in  some  instances,  much  more  effectual  than  that  in 
the  English  courts,  to  break  in  upon  the  old  immemorial 

construction  on  this  subject,  and  to  sustain  the  limi- 
•279     tation  ""over  as  anexecutory  devise.  In  Morgan  v. 

Morgan?  the  limitation  over  was  upon  dying  witfi- 
out  children,ihenover  to  thebrothers  of  thefirst  taker;  and 
it  was  held  to  mean  children  living  at  the  death  of  the  first 
taker.  So,  in  Den  v.  Sehenek,'  the  words  creating  the 
remainder  over  were,  if  any  of  the  children  should  hap- 
pen to  die  without  any  issue  alive,  such  share  to  go  to 
the  survivors;  and  it  was  held  to  be  good  as  an  executory 
devise.d  The  case  of  Anderson  v.  Jackson,"  was  dis- 
cussed very  elaborately,  in  the  courts  of  New-York  j  and 
it  was  finally  decided  in  the  court  of  errors,  that  after 
the  devise  to  the  sons  A.  and  6.  in  fee,  the  limitation, 
that  if  either  should  die  without  lawful  issue,  bis  share  was 
to  go  to  the  survivor,  was  good  as  an  executory  devise ; 
because  there  was  do  estate  tail  created  by  these  words, 


•  Dm  r.  Webber,  1  Barms.  $  Aid.  713.  In  Ranelagh  t>.  lUnoIsgh,  9 
Myliie  %■  Keen,  441,  it  was  declared,  that  if  aeparate  legacies  were  given  to 
two  or  more  persons,  with  a  limitation  over  to  the  survivors  or  snrfivor,  in 
case  of  (he  death  of  either,  without  legitimate  issue,  the  presumption  waa 
that  the  testator  had  not  in  contemplation  en  indefinite  failure  of  iame. 

The  term  issue  may  be  need  either  ae  a  word  of  purchase  or  of  limitation, 
but  it  is  general);  mod  by  the  testator  ai  synonymous  with  child  or  children. 
»  5  Day,  517. 

•  3  Haisud's  Rip.  39. 

"  It  was  declared,  in  Cutter  v.  Doughty,  23  WendtlVs  Rep.  513,  to  be  set- 
tled, that  a  devise  to  the  survivor  or  survivor*  of  another,  after  bis  death, 
without  lawful  issus,  was  not  roid  as  a  limitation  upon  an  indefinite  failure  of 
iame.  It  is  good  by  way  of  executory  devise.  The  word  survivor  qualifies 
the  technical  or  primary  meaning  of  the  words  dying  witlimt  issue,  and 
■mat  be  read  dying,  without  issus  living  at  the  time  of  his  dtath.  See  also 
toS.  P.  supra,  p.  977,  n.  a. 

•  16  Johns.  Rtp.  383. 
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but  the  true  construction  was  a  failure  of  issue  living  at 
the  death  of  the  first  taker.* 


■  The  decision  in  Anderson  e.  Jackson  rested  entirely  upon  the  word  aur- 
viior.  If  that  word  will  not  eapport  it,  then  it  is  an  anomalous  and  aneound 
authority.  The  preceding  words  of  tbe  will,  in  thai  case,  were  those  ordi- 
nary words  creating  an  estate  tail,  as  declared  by  all  the  authorities,  ancient 
.  and  modern,  and  without  the  instance  of  a  single  exception  to  the  contrary, 
sceording  to  the  remark  of  Lord  Thurtow  and  of  Lord  Mansfield.  When  that 
case  was  afterwards  brought  into  review  in  Wilkes  c.  Lion,  (2  Coaen'i  Rep, 
333,)  it  was  declared  that  the  construction  assumed  by  the  court  reeled  upon 
the  effect  to  be  given  to  the  wont  suTnirwr.  The  cases  have  already  been 
referred  to,  in  which  it  has  been  often  held,  that  the  word  survivor  did  not 
alter  the  settled  construction  of  the  words  dying  without  issue  ;  and  there  is 
no  ease  in  which  it  has  been  construed  to  alter  them,  unless  there  was  a  ma- 
terial auxiliary  circumstance,  as  in  Roe  v.  Jeffrey ;  or  the  word  survivor  was 
eoopled  not  with  issue,  but  with  children  in  reference  to  personal  property, 
•sin  Hughes  n-  Sayer;  or  it  was  the  case  of  dying  without  issue  alive,  as  in 
Den  v.  Schenck.  The  case  of  Anderson  v.  Jackson  was,  therefore,  a  step 
taken  in  advance  of  all  preceding  authority,  foreign  and  domestic,  except 
thst  found  in  the  court  below  ;  and  it  shifted  and  disturbed  real  property  in 
Ibe  city  of  New- York  to  a  very  distressing  degree.  The  same  question, 
under  tbe  same  will,  arose  in  the  circuit  court  of  the  United  States  for  the 
■sathern  district  of  New-York,  anil  it  was  eventually  decided  in  the  supreme 
court  of  the  United  Slates  (Jackson  n.  Chew,  13  Wheat.  Hep.  153,)  in  the 
aune  way.  But  the  court,  without  undertaking  to  settle  the  question  upon 
tbe  English  law,  constituting  the  prior  common  law  of  New-York,  decided 
it  entirely  upon  the  strength  of  the  New- York  decisions,  as  being  the  local 
law  sf  real  property  in  the  given  cose.  Tbia  was  leaving  the  merits  of  the 
question,  independent  of  the  local  decisions,  nntonohed  ;  and,  therefore,  tbe 
uoctrineof  the  supreme  court  of  the  United  States  is  of  no  authority  beyond 
tba  particular  rase.  If  the  same  question  bad  been  brought  up  at  the  aame 
Istm,  on  appeal  from  the  circuit  court  of  Virginia,  in  a  case  unaffected  by 
Astute,  the  decision  must  bavs  been  directly  the  reverse,  because  the  rule  of 
eooslrar tion  in  that  state,  under  like  circumstances,  is  different.  The  local 
law  of  Virginia  ought  to  be  as  decisive  in  the  one  case,  as  the  local  law  of 
New-York  in  the  other.  Tbe  testamentary  dispositions  in  the  esses  above 
referred  to,  from  5  Randolph,  agree,  in  all  particulars,  with  the  case  in  New- 
York.  The  devise  in  each  was  to  the  sons,  and  if  either  should  die  without 
lawful  issue,  then  over  to  the  survivor ;  and  the  question  was  profoundly  dis- 
eased, sad  decided  in  opposition  to  tbe  New-York  decision,  and  with  that 
decision  fall  before  the  court  It  seems  to  be  a  settled  principle  in  the  su- 
preme court  or  the  United  States,  in  deciding  on  local  statutes,  or  on  titles 
lo  real  property  in  the  different  stales,  to  follow  the  local  decisions,  whether 
they  are  grounded  on  tbe  construction  of  the  statute*  of  the  state,  or  form 
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Id  Virginia,  by  statute,  in  1619,  and  in  Mississippi,  by 
the  revised  code  of  1824,  and  in  North  Carolina  by  sta- 
tute in  1S27,"  the  rule  of  construction  of  devises, 
•280  as  well  as  deeds,  with  contingent  limitations,  "de- 
pending upon  (he  dying  of  a  person  without  heirs, 
or  without  heirs  of  the  body,  or  issue,  or  issue  of  the 
body,  or  children,  was  declared  to  be,  that  the  limitation 
should  take  effect  on  such  dying  without  heirs  or  issue 
living  at  the  time  of  the  death  of  the  first  taker,  or  born 
within  ten  months  thereafter.1"  So,  also,  by  the  New- 
York  Revised  Statute*'  it  is  declared,  that  where  a  re- 
mainder in  fee  shall  be  limited  upon  any  estate  which 
would  be  adjudged  a  fee  tail,  according  to  the  law  of 
the  state  as  it  existed  before  the  abolition  of  entails,  the 
remainder  shall  be  valid  as  a  contingent  limitation  upon 
a  fee,  and  shall  vest  in  possession,  on  the  death  of  the 
first  taker,  without  issue  living  at  the  time  of  his  death. 


part  of  the  unwritten  law  of  tbe  state.  Thin  won  ilio  doctrine  declared  in 
Pollard  d.  Dwight,  4  Crunch,  489  ;  Hinds  ».  Vattier,  5  Peter**  V.  S.  Hep. 
398  ;  Jackson  v.  Chaw,  13  Whcaton,  153  ;  Bank  of  tbe  United  State*  a. 
Daniels,  12  Peter*'  Rep.  53 ;  Thompson  c.  Phillips,  1  Baldwin'*  C.  C.  D. 
Bep.216.  Porterfield  t>.  Clark,  3 /Tonwd  U.S.  Rtp.ll.  But  the  decision* 
of  atate  courts  ou  the  construction  of  willa,  do  not  constitute  rales  of  dera- 
tion in  the  federal  courts.  Lane  o.  Vick,  3  Howard,  464.  Baa,  also,  twprt, 
vol.  i-  343.  394,  note.  The  local  law,  which  forma  a  rule  of  decision  in  the 
federal  courts,  applies  to  rights  of  person  and  property.  Bat  questions  of 
commercial  law  are  not  included  in  that  branch  of  local  law,  which  the  fede- 
ral coDrta  deem  themselves  bound  to  follow  and  administer.  Story,  J.,  2 
Sumner's  Rep.  378.  Nor  does  the  local  law  apply  to  the  practice  of  the. 
federal  cornta.  See  nipra,  vol.  i.  The  federal  jurisprudence  concerning  rani 
property,  under  the  operation  of  the  rule  of  decision  assumed  by  the  supreme 
court  or  the  United  States,  (and  perhaps  It  could  not  have  been  discreetly 
avoided,)  may,  however,  in  process  of  time,  run  the  risk  of  becoming  a  sys- 
tem of  incongruous  materials, "  crossly  indented  and  whimsically  dove-tniled." 

•  N.  C.  R.  S.  vol.  i.  359.  633.     Mississippi  R.  Cade,  p.  458. 

b  By  the  New-Jersey  Revised  Statutes  of  1847,  p.  740,  a  devise  to  A.  lot 
lire,  and  at  his  death  to  his  hain  or  issue  or  heirs  of  the  body,  the  lands  after 
the  deutli  of  the  devisee  for  life,  shall  go  to  hia  children  as  tenants  in  common 
in  fee. 

•  VoL  i.  722.  sec.  4.     Ibid.  734  ,  sec.  33. 
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It  is  farther  declared,  that  when  a  "  remainder  shall  be 
limited  to  take  effect  on  the  death  of  any  person  without 
heirs,  or  heirs  of  bis  body,  or  without  issue,  the  words 
heirs  or  itiw,  shall  be  construed  to  mean  heirs  or  issue 
living  at  the  death  of  the  person  named  as  ancestor." 
It  is,  however,  further  provided,'  that  where  a  future 
estate  shall  be  limited  to  heirs,  or  issue,  or  children, 
posthumous  children  shall  be  entitled  to  take  in  the  same 
manner  as  if  living  at  the  death  of  their  parent;  and  if 
the  future  estate  be  depending  on  the  contingency  of  the 
death  of  any  person  without  heirs,  or  issue,  or  children, 
it  shall  be  defeated  by  the  death  of  the  posthumous  child. 
These  provisions  sweep  away,  at  once,  the  whole  mass 
of  English  and  American  adjudications  on  the  meaning, 
force,  and  effect  of  such  limitations.  The  statute  speaks 
so  peremptorily  as  to  the  construction  which  it  pre- 
scribes, that  the  courts  may  not,  perhaps,  hereafter,  feel 
themselves  at  liberty  to  disregard  its  direction,  even 
though  other  parts  of  the  will  should  contain  evidence 
of  an  intention  not  to  fix  the  period  of  the  devi- 
see's death  for  "the  contingency  to  happen,  and  *281 
that  the  testator  had  reference  to  the  extinction  of 
the  posterity  of  the  devisee,  though  that  event  might 
not  happen  until  long  after  the  death  of  the  first  taker. 
They  might  be  led  to  regard  any  such  other  intent,  col- 
lected from  the  whole  will,  if  such  a  case  should  hap- 
pen, not  to  be  consistent  with  the  positive  rule  of  con- 
struction given  by  the  statute  to  the  words  heirs  and  issue. 
Yet,  when  we  consider  the  endless  discussions,  and  pain- 
ful learning,  and  still  more  painful  collisions  of  opinion, 
which  have  accompanied  the  history  of  this  vexatious 
subject,  it  is  impossible  not  to  feel  some  relief,  and  to 
look  even  with  some  complacency,  at  the  final  settle- 

•  TslLTHaM.SO,«. 
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meat,  id  *ny  way*  of  the  litigious  question,  by  legialativt) 
enactment* 


•  The  Guflirti  statute  of  wills  of  1  Victoria,  c  95,  declares,  that  the  words 
11  (iio  without  issue,"  or  "  die  without  leaving  issuo,"  or  other  word*  which 
may  import  cither  b  want  or  failure  of  iwuo,  are  to  be  construed  to  mean 
dying  without  issue  living,  at  the  death  of  the  person,  and  not  an  indefinite 
failure  of  issue,  unless  a  csulrary  intention  ahall  appear  by  the  will,  withoat 
any  implicaton  arining  from  tho  words  denoting  a  want  or  failure  of  issue, 
and  if  tuch  intention  appeal*  the  case  is  exempted  from  the  provision  of  the 
statute.  The  New- York  Revised  Statute  makes  no  such  exception-  Here, 
also,  the  English  law  is  rescued  from  all  that  body  of  learning  and  litigation 
which  has  so  long  been  a  fruitful  source  of  discussion  and  acute  investigation. 
The  great  objection  to  legislative  rules  on  the  construction  of  instruments, 
and  to  all  kinds  of  codification,  when  it  runs  into  detail,  is,  thatthe  rate*  are 
not  malleable  ;  they  cannot  be  accommodated  to  circumstances  ;  they  are  Im- 
perative. And  inch  interference  is  the  more  questionable  when  a  permanent, 
inflexible  construction  is  attempted  to  be  prescribed  even  for  the  words  used 
by  a  testator  in  his  will.  The  noted  observation  of  Lord  Hubert  naturally 
occurs,  that  "  the  statute  is  like  a  tyrant — where  he  comes  he  makes  all 
void;  but  the  common  law  is  like  a  nursing  father,  and  makes  only  void  that 
part  where  the  fault  is,  and  preserves  the  rest."  It  is  not,  however,  to  be 
understood  that  even  a  statute  prohibition  will  destroy  those  parte  of  an  in- 
strument or  contract,  which  are  not  within  the  prohibition,  or  dependent 
upon  the  part  prohibited,  provided  the  sound  port  can  be  separated  from  the 
unsouud.  1  Aiknead,  213.  Other  cases  on  (hie  point  are  collected  in  the 
American  Jurist,  No.  3D,  art.  1,  and  No,  45,  art.  1 ;  and  in  Goodman  *. 
Newell,  13  Conn.  Rtp.  75.  In  this  last  case  the  history,  end  character,  and 
true  principle,  and  limitation  of  the  maxim  are  well  and  fully  explained. 

It  was  a  point  discussed  by  Mr.  Justice  Cowen,  with  learning  and  ability, 
in  Salmon  b.  fituyvesnnt,  16  Wendell,  321,  how  far  a  will,  invalid  under  the 
statute  as  to  some  of  its  provisions,  would  be  sustained  as  to  others  not  in 
conflict  with  the  statute  ;  and  when  a  will  would  be  avoided  in  tola,  on  the 
(round  that  the  invalidity  of  portions  of  it,  defeats  the  main  intention  of  the 
testator.  The  same  question  was  again  discussed  by  him  and  the  other 
judges  of  the  supreme  court,  in  Hoot  v.  Stuyvesent,  18  Wendell,  357,  in  a 
case  on  appeal  from  the  court  of  chancery,  with  great  force,  and  upon  sound 
authority.  The  final  judgment  in  the  case,  as  rendered  by  a  majority  of  the 
senate,  was  against  their  opinions,  but  those  opinions  were  exceedingly  well 
stated-  They  held  that  powers  and  limitations  in  a  will  which  passed  tho 
limits  prescribed  by  statute,  were  to  be  considered  as  valid,  so  fat  as  they 
were  capable  by  the  terms  or  them,  of  being  executed  within  statutory  limits, 
and  that  they  were  void  so  far  ouly  as  they  transgressed  those  limits.  The 
independent  provisions  in  a  will,  which  were  free  from  objections,  would  be 
sustained,  and  not  overthrown  on  the  ground  that  another  independent  pro- 
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(3.)  Of  dying  without  tine  a*  Is  cAaUe-J*. 

The  English  courts  long  since  took  a  distinction  be- 
tween an  executory  devise  of  real  and  of  personal  estate, 
and  held,  that  the  words  dying  without  issue  made  an 
estate  tail  of  real  property,  yet  that,  in  respect  to  per- 
sonal property,  which  is  transient  and  perishable,  the 
testator  could  not  have  intended  a  general  failure  of 
issue,  but  issue  at  the  death  of  the  first  taker.  This  dis- 
tinction was  raised  by  Lord  Macclesfield,  in  Forth  v. 
Chapman,*  and  supported  afterwards  by  such  names  as 
Lord  Harwicke,  Lord  Mansfield,  and  Lord  Eldon.  But 
the  weight  of  other  distinguished  authorities,  such  as 
those  of  Lord  Thurlow,  Lord  Loughborough,  and  Sir 
William  Grant,  is  brought  to  bear  against  any 
such  distinction.  There  is  such  an  array  •of  m2S3 
opinion  on  each  side,  that  it  becomes  difficult  to 


TMsa  *u  contrary  to  law.  Thni  a  will  not  duly  ciecnled  to  pm  real  pro- 
perty, wouM,  Devertltekai,  be  good  lo  pan  personal  estate.  An  illegal  pro- 
vtsilu  would  not  destroy  a  legal  one,  unless  the  latter  essentially  drpouded 
■pan  the  former.  The  rale  ii  lo  savo  all  that  agree*  with  the  statute.  If, 
however,  said  Chancellor  Walworth,  in  another  cans,  a  dead  be  declared 
Mid  by  statute,  on  account  of  aome  illegal  or  fraudulent  provision  therein,  all 
the  provasoas  of  the  deed  malt  fall  together.  Rogen  e.  Da  Fared,  7  Paige, 
S7T.  Finally,  in  the  court  of  errors,  in  Hone'*  Eioouton  a.  Van  Schajck, 
80  Wt tdili,  $64,  the  nmi  salutary  principle,  advanced  by  the  jndgeeof  the 
Up  rone  ooort,  in  Root  *.  Stayveaant,  waa  declared,  and  adopted,  and  eet- 
tlad  is  the  laat  reaort.  A  bequest  in  a  will,  in  itself  free  from  objection,  and 
having  do  necessary  connexion  with  a  trust  adjodged  void,  waa  held  to  be 
valid,  and  a  like  principle  hail  been  eatabliahad  in  tlawley  v.  James,  IS 
WftHdeU,  61,  and  waa  also  eatanliahed  in  Darling  e.  Rogen  in  the  court  of 
anon  on  appeal  from  chancery,  32  Wendell,  483.  It  ia  do*  considered  to 
he  the  nettled  rale  of  law  in  New- York,  that  (he  mill  of  a  teatalor  hi  to  be 
Buried  into  effect,  *o  far  aa  that  intention  ia  eon«stent  with  the  raise  of  law. 
That  although  tome  of  the  abject)  for  which  a  treat  ia  created,  or  some  Future 
intareata  limited  upon  a  trust  estate  are  illegal  and  void,  yet  if  any  of  the  pur- 
fa—  of  the  trust  are  valid,  the  legal  title  verts  in  the  trustees  during  the 
aootinuance  of  inch  valid  objects  of  the  truat,  pmridod  the  legal  be  not  so 
nixed  up  with  the  illegal  objects  of  the  trust  that  the  one  cannot  be  sus- 
tained without  giving  effect  to  the  oilier.     Irving  s.   i)e  Kay,  9  Paige  Rep. 
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ascertain  the  balance  upon  the  mere  point  of  authority ; 
but  the  importance  of  uniformity  in  the  construction  of 
wills,  relative  to  the  disposition  of  real  property,  has,  in 
a  great  degree,  prevailed  over  the  distinction  ;  though  in 
bequests  of  personal  property,  the  rule  will,  more 
readily  than  in  devises  of  land,  be  made  to  yield  to  other 
expressions,  or  slight  circumstances  in  the  will,  indi- 
cating an  intention  to  confine  the  limitation  to  the  event 
of  the  first  taker  dying  without  issue  living  at  his  death. 
The  courts,  according  to  Mr.  Fearne,  lay  hold,  with 
avidity,  of  any  circumstance,  however  slight,  and  create 
almost  imperceptible  shades  of  distinction,  to  support 
limitations  over  of  personal  estates.* 


•  fearne  on  Executory  Devieet,  by  Powell,  18fi.  239.  359.  Doe  r.  Lyds, 
1  Term  Rep.  593.  Daahiell  r.  Dashiall,  S  Harr.  $  Gill,  1S7.  Eichelbeiger 
v.  Berneti,  17  Serg.  rf-  Rawle,  293.  Doe  ei  dem.  Cidogan  «.  Ewirt,  7 
Adolpk.  d>  EM;  636.  The  conflict  or  opinion,  u  to  the  solidity  of  tho  die- 
tinctioo  in  Forth  e.  Chapman,  is  very  remarkable,  and  forma  one  of  tho  meat 
curious  and  embamaaing  cases  in  tha  law,  to  those  wall  diaoipliuod  minde 
that  deaire  to  ascertain  and  follow  the  authority  of  adjudged  casta.  Load 
Hardwicke,  (8  Atk.  Rep.  314.)  Lord  Thnrlow,  {1  Bro.  188.  1  Vet.  jr.  386,) 
Lord  Loughborough, (3  Km. 99,)  Lord  Alveole?, {Siftii  440.)  Lord  Keayon, 
(3  Term  Rep.  133.  7  ibid.  595,)  Sir  William  Grant,  (17  Vt*.  479,)  ud  lb* 
court  of  K.  B.,  In  4  Xante  d>  Seta.  62,  are  authorities  against  tha  distinction. 
Lord  Hardwicke,  (2  Atk.  Rep.  288.  2  Vet.  180. 616,)  Lord  Mansfield,  (Covp. 
Rep.  41 0.  Den  o.  Shenton ,  2  Chitty'e  Rep,  662,)  Lord  Eldon,  (9  Vet.  203,) 
and  the  Houaa  of  Lorda,  in  Kaily  «.  Fowler,  6  Bro.  P.  C-  309,  are  nuthoritio* 
forthedistinelion.  A*  Lord  Hardwicke  hai  equally  cummended,  andeqasJly 
condemned  the  diatinetion,  without  any  kind  of  explanation,  hia  authority 
may  be  considered  ae  neutralized,  in  like  manner  aa  mechanical  force*  of 
equal  power,  operating;  in  contrary  directions,  naturally  reduce  each  other  to 
rest.  In  the  caae  or  Campbell  e.  Harding,  2  Ruttell  d-  MyUe,  390,  it  want 
hold  at  the  Rolls,  and  aflerwanhi  by  the  chancellor  on  appeal,  that  where  by 
will,  aaam  of  stock,  and  also  real  aetata  »ere  given  toC,  end  in  case  of  her 
death  icitiou!  lawful  iseui,  then  over ;  she  look  an  absolute  internet  in  tha 
sleet,  inasmuch  aa  tha  bequest  over,  limited  after  a  general  failure  of  mm, 
waa  void.  The  old  rule  wai  re-asserted.  The  American  Csnes,  without 
adopting  absolutely  the  distinction  in  Forth  e.  Chapman,  are  disposed  to  lay 
hold  of  slighter  circumstances  in  bequests  of  chattels,  than  in  devisna  of 
real  estate,  to  tie  up  the  generality  of  the  expression  dying-  without  isaaii. 
and  eonfiiw  it  to  dying  withanl   iaauo  living  at  the  death  of  the  p«ut  y_ 
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The  New-York  Recited  Statute**  have  put  an  end 
to  all  semblance  of  any  distinction  in  the  contingent 
limitation  of  real  and  personal  estates,  by  declaring, 
that  all  the  provisions  relative  to  future  estates  should 
be  construed  to  apply  to  limitations  of  chattels  real, 
as  well  as  to  freehold  estates;  and  that  the  abso- 
lute ownership  of  personal  property  shall  not  be  sus- 
pended by  any  limitation  or  condition  whatever,  for  a 
longer  period  than  during  the  continuance,  and  until 
the  termination,  of  not  more  than  two  lives  in  being 
at  the  date  of  the  instrument  containing  the  limitation 


in  order  to  support  the  devise  over ;  and  this  is  the  eitent  to  which  they  bun 
gone  with  the  distinction.  Executors  of  Moffat  u.  Strang,  10  John*.  Rep.  19. 
Newton  v.  Griffith,  1  Hitrr.  4>  GUI,  1]  1.  Royal]  e.  Eppes,  2  Munf.  Sep. 
479.  Brummete.  Berber,  3/fiH'»S.C..R*o.54*,5*5.  William**.  Turner, 
10  Yergir,  287.  Robard*  t.  Jones,  4  Trefoil  N.  C.  Rep.  53.  In  Arnold  ft 
Congrovo,  1  J'amlyn,  347,  it  waa  aaid  by  the  Maater  of  the  Roll*  to  be  now 
perfect!  j  well  aettled,  that  there  ia  no  difference  with  respect  to  a  limitation 
of  freehold  and  personalty,  and  the  rule  waa  alao  declared  in  Zollicoffer  «. 
Zouicofier,  3  Battle'*  If.  C.  Rep.  438,  on  the  ground  of  the  preanmed  inten- 
tion of  the  teatator  that  executory  limitations  of  land  and  chattels  were  to  be 
coustmed  alike,  and  to  go  over  on  the  aame  event,  and  in  this  last  case  In 
N.Ct  the  limitation  over  a  devise  of  lands  and  chattels  wan  held  good,  when 
the  fin  was  to  the  children,  and  in  oaae  of  either  dying  without  lawful  beira 
of  the  body,  his  ahare  to  go  to  the  itircivori.  In  Maiyck  a.  Vanderhoet,  1 
BxUetf'i  Eq.  Rep.  48,  it  waa  held  that  in  a  devise  of  real  and  personal  estate 
to  B.,  and  to  the  heirs  of  her  body,  but  if  ahe  should  depart  thia  life  leaning 
no  heirs  of  her  body,  then  over,  the  word  "  leaving"  restrained  Ibe  otherwise 
indefinite  failure  of  issue,  to  the  death  of  the  first  taker,  and  that  the  limita- 
tion over  wa*  good  by  way  of  executory  devise  a*  to  the  peraonal  estate,  but 
was  too  remote,  aid  void  a*  to  the  reel  estate,  although  both  species  of  pro- 
perty  were  disposed  by  the  same  words  in  the  same  clause  of  the  will.  Thia 
auction  or  the  case  of  Forth  v.  Chapman  waa  in  the  court  of  appeal*  in 
Booth  Carolina,  in  1898,  but  the  reporter  in  an  elaborate  note  annexed  to  the 
ease,  questions  the  reason,  justice,  and  applicability  of  the  rule  to  the  juris- 
pradoBce  in  thii  country,  and  ably  contend*  that  the  rnle  of  construction 
which  impute*  a  difference  of  intention  to  a  testator  in  respect  to  hi*  real 
■ad  personal  estate,  when  he  devise*  both  by  the  same  words,  ought  to  ha 
abaodoned.  See  the  Case  of  Moody  *.  Walker,  3  Arkactae  Rep.  147,  to  the 
aame  point,  and  that  case  contain*  an  able  and  elaborate  discussion  of  the 


•  Vol.  i.  734,  see.  23.  vol.  i.  773,  aee.  1,2.    Vida  mors,  p.  371. 
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or  condition,  or,  if  it  be  a  will,  in  being  at  tbe  death- 
of  tbe  testator.  In  all  other  respects,  limitations  of  fu- 
ture or  contingent  interests  in  personal  property,  are 
made  subject  to  tbe  rulea  prescribed  in  relation  to  future 
estates  in  land. 

Tbe  same  limitation  under  the  English  law,  which 
would  create  an  estate  tail  if  applied  to  real  estates, 
would  vest  the  whole  interest  absolutely  in  tbe  first 
taker,  if  applied  to  chattels.*  And  if  the  executory 
limitation,  either  of  lands  or  chattels,  be  too  remote  in 
its  commencement,  it  is  void,  and  cannot  be  helped  by 
any  subsequent  event,  or  by  any  modification  or  re- 
striction in  tbe  execution  of  it.  Tbe  possibility,  at 
its  creation,  that  the  event  on  which  the  executory 
limitation  depends,  may  exceed  in  point  of  time  tbe 
authorized  period,  is  fatal  to  it ;  though  there  are 
cases  in  which  the  limitation  over  has  been  held  too 
remote  only  pro  tanto,  or  in  relation  to  a  branch  of  tbe 
disposition.0 


*  Attorney  General  n.  Baylej,  3  Bra.  553.  Knight  i.  Kllia,  ibid.  570. 
Leid  Chatham  e.  Toihill,  6  flro.  P.  C.  450.  BrittOD  ».  Twining,  3  Afti-real*, 
176.    Fateratm  o.  Ellic,  11  WtndtB,  959.    See,  »l*>,  mare,  vol.  ii.  p.  354. 

k  Ftmnu  en  Extcutory  Dreiia,  159,  160.  Phippe  «.  Kelynge,  ibid.  64. 
A  limitation  to  an  unborn  child  for  life  ie  not  food,  nnl™  the  remainder  Teats 
iu  interest  at  thsiame  time.  A  gift  in  remainder,  eipeetant  open  the  death 
of  nnboru  children,  ii  too  remote.  4  Ruueli,  311.  In  Hanaan  o.  Oabarn,  4 
Pmgt,  336,  there  in  a  device  of  real  and  personal  aetata  to  a  sister  end  her 
children,  with  dene  over,  if  she  ahonld  die  and  nil  her  ohildreD  without 
leering  children.  The  lister  had  hot  one  child  at  the  making  of  the  will, 
and  at  the  testator's  death.  It  vu  held,  that  the  enter  took  an  aetata  far 
life,  and  the  child  a  vtittd  remainder  in  fee,  inbjset  to  open  and  let  in  after- 
born  children,  bat  that  the  limitation  over  waa  raid,  at  being  tee  remote  ea 
to  the  after-born  children.  In  that  case  the  reel  end  personal  estate  waa 
held  subject  to  the  hum  role,  and  the  chancellor  said  that  there  wee  n* 
difference  in  principle  under  the  New -York  Revised  Slatntaa  on  thia  subject. 
between  tbe  deviae  of  real  and  peraonal  •stales,  in  reapeet  to  limitation*  otot. 
See  also,  Gott  n.  Cook,  7  Paigi,  531,  and  Hone  n.  Van  Schaick,  7  Pmgt, 
332,  to  the  name  point. 
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•IV.    Of  other  matter*  rtUtimg  to  executory  dtmnm. 

Whan  there  is  an  executory  devise  of  the  real 
estate,  and  the  freehold  is  not,  ia  the  mean  time,  dis- 
posed of,  the  inheritance  descends  to  the  testator's  heir 
TBitil  the  event  happens.  Bo,  where  there  is  a  preceding 
estate  limited,  with  aa  executory  devise  over  of  the  real 
estate,  the  intermediate  profits  between  the  determina- 
tion of  the  first  estate,  and  the  vesting  of  the  limitation 
over,  will  go  to  the  heir  at  law,  if  not  otherwise  appro- 
priated by  the  will.*  The  same  rule  applies  to  an  exe- 
cutory devise  of  the  personal  estate ;  and  the  interme- 
diate profits,  as  well  before  the  estate  is  to  vest,  as  be- 
tween the  determination  of  the  first  estate,  and  the 
vesting  of  a  subsequent  limitation,  will  foil  into  the 
residuary  personal  estate.*  These  executory  interests, 
whether  in  real  or  personal  estates,  like  contingent  re- 
mainders, may  be  assigned  or  devised ;  and  they  are 
transmissible  to  the  representatives  of  the  devisee,  if  he 
dies  before  the  contingency  happens;  and  they  vest 
in  the  representatives,  either  of  the  real  or  personal 
estate,  as  the  case  may  be,  when  the  contingency  does 
happen." 

In  the  great  case  of  TheUvaxm  v.  Woodford,*  it  was 
the  declared  doctrine,  that  there  was  no  limited  number 
of  lives  for  the  purpose  of  postponing  the  vesting  of  an 
executory  interest  There  might  be  an  indefinite  num- 
ber of  concurrent  lives  no  way  connected  with  the  en- 
joyment of  the  estate  ;  for,  be  there  ever  so  many,  there 


•  P«y'i  mm,  Cm.  Elu.  878.  H»y wtni  r.  SUIlingSeet,  1  Aik.  Rtp.  42B- 
Hopkiai  o.  Hopkins,  Caste  temp.  Talb.  44. 

•  Chapman  v.  Bliss),  Caiee  temp.  Talb.  145.  Dnke  of  Bridge  W»t*f  e. 
Egerton,  9  Femy,  139. 

•  Fmboxyti.  Elkin,  IP.  Wme.  563.  Goodright  ■>.  Soarle,  HWils.  Hep.  29. 
Vearne  M  Executory  Devote,  539 — 535.  New-York  Recited  Statuttt, 
To!.i.725,Btc.35.  Higdon  v.  WjlJiamwo,  Ca*et  temp.  Talb.  131.  VSauni. 
Rep.  388,  k.  Data.     See,  alio,  the  concluding  part  or  the  last  Lectins. 

'  4  Vttey,  337.    11  ibid.  113,  3.  C. 
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must  be  a  survivor,  and  the  limitation  is  only  for 
•286  the  length  of  that  life.*  *The  purpose  of  accu- 
mulation was  no  objection  to  an  executory  devise, 
nor  that  the  enjoyment  of  the  subject  was  not  given  to 
the  persons  during  whose  lives  it  was  to  accumulate. 
The  value  of  the  thing  was  enlarged,  but  not  the  time. 
The  accumulated  profits  arising  prior  to  the  happening 
of  the  contingency,  might  all  be  reserved  for  the  persons 
who  were  to  take  upon  the  contingent  event ;  and  if  the 
limitation  of  the  executory  devise  was  for  any  number 
of  lives  in  being,  and  a  reasonable  time  for  a  posthumous 
child  to  be  born,  and  twenty-one  years  thereafter,  it 
was  valid  in  law.  The  devise  in  that  case  was  that  all 
the  real  and  personal  estate  of  the  testator  should  be 
converted  into  one  common  fund,  to  be  vested  in  trus- 
tees in  fee  for  the  rents  and  profits  to  accumulate  during 
the  lives  of  all  the  testator's  sons,  and  of  all  the  tes- 
tator's grandsons,  born  in  his  lifetime,  or  living  at  his 
death,  or  then  in  ventre  $a  mere,  and  their  issue,  to 
receive  the  profits  during  all  that  time  in  trust,  and  to 
invest  them  from  time  to  time  in  other  real  estates,  and 
thus  be  adding  income  to  principal.  After  the  death  of 
the  last  survivor  of  all  the  enumerated  descendants,  the 
estates  were  to  be  conveyed  to  those  branches  of  the 
respective  families  of  the  sons  who,  at  the  end  of  the 
period,  should  answer  the  description  of  the  heirs  male 
of  the  respective  bodies  of  the  sons.  The  testator's 
object  was  to  protract  the  power  of  alienation,  by  taking 
in  lives  of  persons  who  were  mere  nominees  without 
any  corresponding  interest.  The  trusts  created  by  the 
Thellusson  will,  were  held  valid  by  the  court  of  chan- 
cery and  the  decree  was  affirmed  in  the  house  of  lords. 
The  property  was  thus  tied  up  from  alienation,  and 


'  Lord  Tlmrfow,  iu  Robiiwonr.  Hu-dcMtle,  3  Bn.  C.C.  30. 
in  ThollHHHi  *.  Woodford.  11  Vetty,  145. 
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from  enjoyment  for  three  generations;  and  when  the 
period  of  distribution  shall  arrive,  the  accumulated  in- 
crease of  the  estate  will  be  enormous.* 

This  is  the  most  extraordinary  instance  upon  record 
of  calculating  and  unfeeling  pride  and  vanity  in  a  tes- 
tator, disregarding  the  ease  and  comfort  of  his  imme- 
diate descendants)  for  the  miserable  satisfaction  of 
enjoying  in  anticipation  'the  wealth  and  aggran-  *286 
dizement  of  a  distant  posterity.  Such  an  iron- 
bearted  scheme  of  settlement,  by  withdrawing  property 
for  so  long  a  period,  from  all  the  uses  and  purposes  of 
social  life,  was  iqtolerable.  It  gave  occasion  to  the 
statute  of  39  and  40  Geo.  in.,  c.  98,  prohibiting  there- 
after any  person  by  deed  or  will,  from  settling  or  de- 
vising real  or  personal  property,  for  the  purpose  of 
accumulation,  by  means  of  rents  or  profits,  for  a  longer 
period  than  the  life  of  the  settler,  or  twenty-one  years 
after  his  death,  or  during  the  minority  of  any  person  or 
persons  living  at  his  decease,  who,  under  the  deed  or 
will  directing  the  accumulation,  would,  if  then  of  full 
age,  be  entitled  to  the  rents  and  profits." 

The  New-York  Rented  Statute?  have  allowed  the 
accumulation  of  rents  and  profits  of  real  estate,  for 
the  benefit  of  one  or  more  persons,  by  will  or  deed ; 
but  the  accumulation  must  commence  either  on  the 
creation  of  the  estate  out  of  which  the  rents  and  profits 


•  The  testator  died  in  1797.  He  left  three  mat  and  three  daughter*,  and 
bait  a  million  eterling,  on  an  accumulating  fund.  If  the  limitation  ibonld 
Mteod  to  upwarda  of  one  hundred  yean,  at  it  may,  the  property  will  have 
•moulted  to  upwards  of  one  hundred  millions  sterling  ! 

1  TheThelluaou  Act  doea  not  operate  to  alter  ony  disposition  in  a  will,  ex- 
cept only  the  direction  to  accumulate.  3  Keen,  564.  The  New-York  Tit- 
•wed  Statute;  1  fi.  S.  773,  wu  founded  on  the  Tbellmon  Act,  impending 
the  ebwlule  ownership  of  peraunal  property,  and  doen  not  apply  to  charitable 
•trptlKtho.    Shotwell  v.  Holt,  3  Sand/oro"t  Ch.  Rep.  56. 

*  Vat  L  736,  me.  37—40.  A*  to  the  regulation  of  accumulation  of  par- 
Mel  property,  eee  mil,  vol.  ii.  353,  note. 
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m  to  arise,  and  it  must  be  made  for  the  benefit  of  one 
or  more  minors  then  in  being,  and  terminate  at  the  expi- 
ration of  their  minority ;  or,  if  directed  to  commence  at 
any  time  subsequent  to  the  creation  of  the  estate,  it  must 
commence  within  the  time  authorized  by  the  statute  for 
the  vesting  of  future  estates,  and  during  the  minority  of 
the  persons  tor  whose  benefit  it  is  directed,  and  ter- 
minate at  the  expiration  of  such  minority.  If  the  di- 
rection for  accumulation  be  for  a  longer  time  than  during 
the  minorities  aforesaid,  it  shall  be  void  for  the  excess 
of  time ;  and  all  other  directions  for  the  accumulation  of 
the  rents  and  profits  of  real  estate  are  void.  It  is  far- 
ther provided,  that  whenever  there  is,  by  a  valid  limita- 
tion, a  suspense  of  the  power  of  alienation,  and  no  pro- 
vision made  for  the  disposition,  in  the  mean  time,  of  the 
rents  and  profits,  they  shall  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate.  If  the 
trust  of  accumulation  of  the  income  of  personal  property 
be  void  under  the  statute,  the  income  descends  as  if  the 
testator  had  died  intestate.* 

The  intermediate  rents  and  profits  arising  on  an  estate 

given  by  way  of  executory  devise,  will  pass  by  a 
"987    devise  of  "all  the  residue  of  the  estate."    But  if 

these  are  not  devised,  when  the  estate  is  devised 
to  trustees  for  any  lawful  purpose  whatever,  they  are 
then,  at  common  law,  thrown  upon  the  heir  for  want 


'  Vail  «.  Vail,  4  Paigt,  317.  In  that  cue  the  chancellor  coMiderod  tfca 
atatnie  chock  lo  accumulation  a  salutary  proTiaion,  and  that  no  mau  aught 
to  be  permitted  to  withhold  (he  income  of  hia  eitste,  for  the  aole  pnrpnae  of 
hoarding  op  wealth  by  compound  internet  after  hie  death,  to  provide  far  ■ 
aaooodor  a  thud  futore  generation,  or  even,  for  his  immediate  dsecendaote,  to 
bo  given  to  them  at  the  cloeo  or  their  livee,  when  they  are  no  longer  in  a 
aquation  to  enjoy  it.  The  "Utute  ought  to  be  carried  into  effect  according 
to  lie  ppirit  and  intent,  and  an  M  to  meet  and  correct  thoao  eriln.  Bat  under 
the  Englieh  statute,  treats  by  wille  for  accumulation  daring  a  life  contrary  ta 
the  ■  to  lute,  are  good  for  twenty  one  yearn.     Griffith!  a.  Vare,  9  Vi*ey,  157. 

*  Stephen.  «.  Stephana,  Cottt  (*m»-  Talb.  99& 
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of  some  other  person  to  take  them,  and  they  attend 
the  estate  in  its  descent  to  the  heir,  and  belong  to  him 
during  the  continuance  of  the  trust  estate.  So,  it  is  a 
settled  rule,  that  where  there  is  an  executory  devise  of 
a  real  estate,  and  the  freehold  is  not,  in  the  mean  time, 
disposed  of,  the  freehold  and  inheritance  descends  to 
the  testator's  heir  at  law.*  If  the  profits  are  be- 
queathed, and  the  land  left,  in  the  mean  time,  to  de- 
scend to  the  heir  until  the  contingent  limitation  takes 
effect,  and  no  other  person  made  trustee  of  the  profits, 
die  heir  becomes  a  trustee,  and  the  rents  and  profits 
will  accumulate  in  his  hands  for  die  benefit  of  the  party 
under  the  wiD.b 


•  CUtta  v.  Smith,  1  Lutie.  798.  Hopkins  v.  Hopltim,  Cat—  tenxp.  Talk. 
M.  Gilwm  o.  Lord  Monntfort,  1  Vfty,  485.  Ami.  S3,  8.  C.  DnflSeid  w. 
Dammld,  1  Dow.  N.  S.  268. 310. 

'  bpn  v.  Boa,  4  John*.  Ck.  Rep.  388. 
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LECTURE  LXI. 


OV    C8B8   AND    TRUSTS. 


I.  O/utet. 

A  use  is  where  the  legal  estate  of  lands  is  in  A.,  in 
trust,  that  B.  shall  take  the  profits,  and  that  A.  will 
make  and  execute  estates  according  to  the  direction  of 
B.'  Before  the  statute  of  uses,  a  use  was  a  mere  con- 
fidence in  a  friend,  to  whom  the  estate  was  conveyed 
by  the  owner  without  consideration,  to  dispose  of  it 
upon  trusts  designated  at  the  time,  or  to  be  afterwards 
appointed  by  the  real  owner.  The  feoffee  or  trustee  was, 
to  all  intents  and  purposes,  the  real  owner  of  the  estate  at 
law,  and  the  cestui  que  me  had  only  a  confidence  or  trust, 
for  which  he  had  no  remedy  at  the  common  law. 

(1.)  In  examining  the  History  of  Utet,  we  shall  find 
that  they  existed  in  the  Roman  law,  under  the  name  of 
Jidei  commitsa,  or  trusts.  They  were  introduced  by  tes- 
tators, to  evade  the  municipal  law,  which  disabled 
certain  persons  as  exiles  and  strangers,  from  being  heirs 
or  legatees.  The  inheritance  or  legacy  was  given  to  a 
person  competent  to  take,  in  trust,  for  the  real  object  of 
the  testator's  bounty.  But  such  a  confidence  was  pre- 
carious, and  was  called  by  the  Roman  lawyers  jut 
precariutn;  for  it  rested  entirely  in  the  good  faith  of  the 
trustee,  who  was  under  no  legal  obligation  to  execute 
it    To  invoke  the  patronage  of  the  emperor  in  favour 


•  aiii-trt  en  Vtct,  1. 


znofcdoy  Google 


$89  °*  KEAL  PROPERTT.  [Put  TL 

of  these  defenceless  trusts,  they  wen  created 
"290     "under  an  appeal  to  him)  as  rogote  per  salutvm, 

or  per  fortunatn  Augutti.  Augustus  was  flattered 
bj  the  appeal,  and  directed  the  praetor  to  afford  a  remedy 
to  the  catui  que  trutt;  and  these  fiduciary  interests  in- 
creased so  fast,  that  a  special  equity  jurisdiction  was 
created  to  enforoe  the  performance  of  the  trusts.  This 
" particular  chancellor  for  uses,"  as  Lord  Bacon  terms 
him,  who  was  charged  with  the  support  of  these  trusts, 
was  called  prater  fi&ei  commistarius.*  If  the  testator,  in 
his  will,  appointed  Titius  to  be  his  heir,  and  requested 
him,  as  soon  as  he  should  enter  upon  the  inheritance,  lo 
restore  it  to  Caius,  be  was  bound  to  do  it,  in  obedience 
to  the  trust  reposed  in  him.  The  Emperor  Justinian 
gave  greater  efficacy  to  the  remedy  against  the  trustee, 
by  authorizing  the  pnetor,  in  cases  where  the  trust  could 
not  otherwise  be  proved,  to  make  the  heir,  or  any  legatee, 
disclose  or  deny  the  trust  upon  oath,  and  when  the  trust 
appeared,  to  compel  the  performance  of  it.b 

The  English  ecclesiastics  borrowed  uses  from  the 
Roman  law,  and  introduced  them  into  England  in  the 
reign  of  Edward  III.  or  Richard  II.,  to  evade  the  sta- 
tutes of  mortmain,  by  granting  lands  to  third  persons  to 
the  use  of  religious  houses,  and  which  the  clerical  chan- 
cellors held  to  be  Jidei  commista,  and  binding  in  con- 
science.0 When  this  evasion  of  law  was  met  and  sup- 
pressed by  the  statute  of  15  Richard  II.,  uses  were  ap- 
plied to  save  lands  from  the  effects  of  attainders  ;  for 
the  use,  being  a  mere  right  in  equity,  of  the  profits  of 
land,  was  exempt  from  feudal  responsibilities ;  and  uses 
were  afterwards  applied  to  a  variety  of  purposes  in  the 
business  of  civil  fife,  and  grew  up  into  a  refined  and 


•  InH.  3.  23.  1.     Vinniu;  h.  t.     Bacon  M  the  Statute  ■ 
Trad*.  315. 

•  /■*.  9.  93. 19. 

•  Black:  Com.  398.     Sounder*  en  Vta  and  7V**t*,  K 
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regular  system.     The;  were  required  by  the 
•advancing  Btato  of  society,  and  the  growth  of    "SSI 

commerce.  The  simplicity  and  strictness  of  the 
common  law  would  not  admit  of  secret  transfers  of  pro* 
perty,  or  of  dispositions  of  it  by  will,  or  of  those  family 
settlements  which  became  convenient  and  desirable.  A 
fee  could  not  be  mounted  upon  a  fee,  or  an  estate  made 
to  shift  from  one  person  to  another  by  matter  ex  pott 
Jade;  nor  could  a  freehold  be  made  to  commence  in 
fttvTo,  nor  an  estate  Bpring  up  at  a  future  period  inde- 
pendently of  any  other ;  nor  could  a  power  be  reserved 
to  limit  the  estate,  or  create  charges  on  it  in  derogation 
of  the  original  feoffment.  All  such  refinements  were 
repugnant  to  the  plain,  direct  mode  of  dealing,  natural 
to  simple  manners  and  unlettered  ages.  The  doctrine 
of  livery  of  seisin  rendered  it  impracticable  to  raise  fu- 
ture uses  upon  feoffment ;  and  if  a  person  wished  to 
create  an  estate  for  life,  or  in  tail,  in  himself,  he  was 
obliged  to  convey  the  whole  fee  to  a  third  person,  and 
then  take  back  the  interest  required.  Conditions  an- 
nexed to  the  feoffment  would  not  answer  the  purpose, 
for  none  other  than  the  grantor,  or  his  heir,  could  enter 
for  the  breach  of  it ;  and  the  power  of  a  freeholder  to 
destroy  all  contingent  estates  by  feoffment  or  fine,  ren- 
dered all  such  future  limitations  at  common  law  very 
precahous. 

The  facility  with  which  estates  might  be  modified, 
and  future  interests  secured,  facilitated  the  growth  of 
oses,  which  were  so  entirely  different  in  their  character 
from  the  stern  and  unaccommodating  genius  of  feudal 
tenure.  Uses,  said  Lord  Bacon,  "  stand  upon  their  own 
reasons,  utterly  different  from  cases  of  possession.'" 


*  Baetn'i  Law  Tract*,  310.  Lord  Bacon's  Reading  on  the  Statute  »/ 
C*t;  hit  >  ncholoitic  sod  quaint  air  pervading  it ;  but  is  very  imlruclivo  Id  * 
raad,  became  it  a  profoundly  intelligent. 
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They  were  well  adapted  to  answer  the  various  purposes 
to  which  estates  at  common  law  could  not  be  made 
subservient,  by  means  of  the  relation  of  trustee  and  «t- 
ftn  que  use,  and  by  the  power  of  disposing  of  uses  by 

will,  and  by  means  of  shifting,  secondary,  con- 
•292    tingent,  springing,  and  resulting  "uses,  and  by 

the  reservation  of  a  power  to  revoke  the  uses  of 
the  estate,  and  direct  others.  These  were  pliable  quali- 
ties belonging  to  uses,  and  which  were  utterly  unknown 
to  the  common  law,  and  grew  up  under  the  more  libe- 
ral, and  more  cultivated  principles  of  equity  jurispru- 
dence. 

The  contrast  between  uses  and  estates  at  law  was 
extremely  striking.  When  uses  were  created  before  the 
statute  of  uses,  there  was  a  confidence  that  the  feoffee 
would  suffer  the  feoffor  to  take  the  profits,  and  that  the 
feoffee,  upon  the  request  of  the  feoffor,  or  notice  of  his 
will,  would  execute  the  estate  to  the  feoffer  and  his 
heirs,  or  according  to  his  directions.'  When  the  direc- 
tion was  complied  with,  it  was  essentially  a  conveyance 
by  the  feoffor,  through  his  agent  the  feoffee,  who,  though 
even  an  infant  or  feme  covert,  was  deemed  in  equity  com- 
petent to  execute  a  power,  and  appoint  a  use.  The 
existing  law  of  the  land  was  equally  eluded  in  the  se- 
lection of  the  appointee,  who  might  be  a  corporation,  or 
alien,  or  traitor,  and  in  the  mode  of  the  direction,  which 
■  might  be  by  parol. 

As  the  feoffee  to  uses  was  the  legal  owner  of  the 
estate,  he  had  complete  control  over  it,  and  he  was  ex- 
posed to  the  ordinary  legal  claims,  debts,  and  for- 
feitures, to  dower,  curtesy,  wardship,  and  attainder.* 
When  uses  were  raised  by  conveyances  at  common  law 


■  Lard  Bacon  »«ye,  that  theia  properties  of  a 
•et  forth  by  Walmaley,  J,  in  a  cm  in  36  F.lii.,  to 
Late   TtacU,  307. 

»  Co.  Liu.  371,  b.  note. 
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operating  by  transmutation  of  possession,  the  uses  de- 
clared in  such  conveyances  did  not  require  a  considera- 
tion. The  real  owner  had  divested  himself  of  the  legal 
estate,  and  the  person  in  whom  it  was  vested,  being  a 
mere  naked  trustee,  equity  held  him  bound  in  conscience 
to  execute  the  directions  of  the  donor.  If,  however,  no 
uses  were  declared,  then  the  feoffee,*  or  releasee,  took, 
to  the  use  of  the  feoffor  or  releasor,  to  whom  the  use  re- 
sulted ;  for  if  there  was  no  consideration,  and  no 
declaration  *of  uses,  the  law  would  not  presume  '293 
that  the  feoffor  or  releasor  intended  to  part  with 
the  use.  But  in  the  case  of  covenants  to  stand  seised, 
and  of  a  bargain  and  sale,  which  did  not  transfer  the 
possession  to  the  covenantee,  or  bargainee,  the  inherit- 
ance remained  in  the  contracting  party ;  and  it  was  a 
mere  contract,  which  a  court  of  equity  would  not  en- 
force, for  a  use  could  not  be  raised  when  the  convey- 
ance was  without  a  sufficient  consideration.  The  same 
principle  applied  to  the  case  of  a  release,  which  was 
a  conveyance  operating  at  common  law."  Uses  were 
alienable  without  any  words  of  limitation  requisite  to 
carry  the  absolute  interest;  for,  not  being  held  by 
tenure,  they  did  not  come  within  the  technical  rules  of 
the  common  law."  A  use  might  be  raised  after  a  limi- 
tation tn  fee,  or  it  might  be  created  injutttro,  without  any 
preceding  limitation ;  or  the  order  of  priority  might  be 
changed  by  shifting  uses,  or  by  powers ;  or  a  power  of 
revocation  might  be  reserved  to  the  grantor,  or  to  a 
stranger,  to  recall  and  change  the  uses.'  Uses  were 
descendible  according  to  the  rules  of  the  common  law  in 
the  case  of  inheritances  in  possession.11     They  were  also 


•  Bacon  on  Use*,  Law  Tracts,  312.     Sugdia  on  Ptmerl,  5,  6. 

•  1  Co.  87,  b.  100,  b. 

•  Bra.  Feng.  al.  I'm,  pi.  30.    Jink.  Cent.  8.    Co..  52.    Co.  Lilt.  ! 
Prttton  on  Estate:  vol.  i.  154. 

'  S  RoL  Air.  TOO. 
Vol-  TV.  33 
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devisable,  as  they  were  only  declarations  of  trust  binding 
in  conscience ;  and  Lord  Bacon,  in  opposition  to  Lord 
Coke,  who,  in  Chvdleigk't  case,  had  put  the  origin  of 
uses  entirely  upon  the  ground  of  frauds  invented  to 
elude  the  statutes  of  mortmain,  maintained  that  uses 
were  introduced  to  get  rid  of  the  inability  at  common 
law  to  devise  lands.*  It  is  probable  that  both  these 
causes  had  their  operation,  though  the  doctrine  of  uses 
existed  in  the  civil  law,  and  would  naturally  be  sug- 
gested in  every  community  by  the  wants  and  policy  of 
civilized  life.  The  wife  could  not  be  endowed,  or  the 
husband  have  his  curtesy  of  a  use,  nor  was  the  use 
available  by  writ  of  elegit  or  other  legal  process  in 
favour  of  the  creditor  of  cestui  que  use*  Lord  Bacon 
complained  that  uses  were  "turned  to  deceive  many  of 
their  just  and  reasonable  rights."  Uses  were  certainly 
perverted  to  mischievous  purposes  ;  and  the  complaint 
is  constant  and  vehement  in  the  old  books,  and  particu- 
larly in   Chttdleigh't  cote,  and  in  the  preamble  to  the 

statute  of  uses,  against  the  abuses  and  frauds 
•294    which  were  practiced  *by  usee  prior  to  the  statute 

of  uses.  It  was  the  intention  of  the  statute  to  ex- 
tirpate such  grievances,  by  destroying  the  estate  of  the 
feoffee  to  uses,  and  reducing  the  estate  in  the  use  to  an 
estate  in  the  land.  There  was  a  continual  struggle 
maintained  for  upwards  of  a  century,  between  the 
patrons  of  uses  and  the  English  parliament,  the  one 
constantly  masking  property,  and  separating  the  open 
legal  tide  from  the  secret  equitable  ownership,  and  the 
other,  by  a  succession  of  statutes,  endeavouring  to  fix 
the  duties  and  obligations  of  ownership  upon  the  cettm 
que  use.  At  last  the  statute  of  27  Hen.  VUL,  commonly 
called  the  statute  of  uses,  transferred  die  uses  into  pos- 


ted oy  Google 


UcLXL]  OF  REAL  PROPERTY.  294 

session  by  turning  the  interest  of  the  cestui  que  vie  into 
a  legal  estate,  and  annihilating  the  intermediate  estate 
of  the  feoffee ;  so  that  if  a  feoffment  was  made  to  A. 
and  his  heirs,  to  the  use  of  E.  and  his  heirs,  B.,  the 
cestui  que  use,  became  seised  of  the  legal  estate,  by 
force  of  the  statute.  The  legal  estate  as  soon  as  it 
passed  to  A.,  was  immediately  drawn  out  of  him  and 
transferred  to  E.,  and  the  use,  and  the  land,  became 
convertible  terms. 

The  equitable  doctrine  of  uses  was,  by  the  statute, 
transferred  to  the  courts  of  law,  and  became  an  addi- 
tional branch  of  the  law  of  real  property.  Uses  had 
new  and  peculiar  qualities  and  capacities.  They  bad 
none  of  the  lineaments  of  the  feudal  system,  which  had 
been  deeply  impressed  upon  estates  at  common  law. 
Their  influence  was  sufficient  to  abate  the  rigour,  and, 
in  many  respects,  to  destroy  the  simplicity  of  the  ancient 
doctrine.  When  the  use  was  changed  from  an  equita- 
ble to  a  legal  interest,  the  same  qualities  which  were 
proper  to  it  in  its  fiduciary  state,  followed  it  when  it 
became  a  legal  estate.  The  estate  in  the  use,  when  it 
became  an  interest  in  the  land,  under  the  statute,  be- 
came liable  to  all  those  rules  to  which  common  law 
estates  were  liable ;  but  the  qualities  which  had  attended 
uses  in  equity,  were  not  separated  from  them  when 
they  changed  their  nature,  and  became  an  estate  in 
the  htnd  itself.  If  they  were  contingent  in  their  fidu- 
ciary state,  they  became  contingent  interests  in 
the  land.  They  *were  still  liable  to  be  over-  *295 
reached  by  the  exercise  of  powers,  and  to  be 
shifted,  and  to  cease,  by  clauses  of  cesser,  inserted  in  the 
deeds  of  settlement.  The  statute  transferred  the  use. 
with  its  accompanying  conditions  and  limitations,  into 
the   land.*     Contingent,  shilling,  and   springing   uses, 


•  Brent'*  cub,  3  £*■>*,  16.    Manwood,  J.,  3  And.  75.    Preston  an  Et- 
ta, toI.  L  155,  156.  158. 
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presented  a  method  of  creating  a  future  interest  in  land, 
and  executory  devises  owed  their  origin  to  the  doctrine 
of  shifting  or  springing  uses.  But  uses  differ  from  exe- 
cutory devises  in  this  respect;  that  there  must  be  a 
person  seised  to  the  uses  when  the  contingency  happens, 
or  they  cannot  be  executed  by  the  statute.  If  the  estate 
of  the  feoffee  to  such  uses  be  destroyed  by  alienation 
or  otherwise,  before  the  contingency  arises,  the  use  is 
destroyed  forever ;  whereas,  by  an  executory  devise, 
the  freehold  is  transferred  to  the  future  devisee."  Con- 
tingent uses  are-  so  far  similar  to  contingent  remainders, 
that  they  also  require  a  preceding  estate  to  support 
them,  and  take  effect,  if  at  all,  when  the  preceding 
estate  determines.  The  statute  of  uses  meant  to  ex- 
clude all  possibility  of  future  uses*  but  the  necessity  of 
the  allowance  of  free  modifications  of  property  intro- 
duced the  doctrine,  that  the  use  need  not  be  executed 
the  instant  the  conveyance  is  made,  and  that  the  opera- 
tion of  the  statute  might  be  suspended  until  the  use 
should  arise,  provided  the  suspension  was  confined 
within  reasonable  limits  as  to  time.'  In  the  Duke  of 
Norfolk's  case,  Lord  Nottingham  was  of  opinion  (as  we 
have  already  seen,)  that  there  was  no  inconvenience, 
nor  any  of  the  mischiefs  of  a  perpetuity,  in  permitting 
future   uses,  under  the   various   names   of   springing, 

shifting,  contingent,  or  secondary  uses  to  be  limited 
•396     to  the  same  period  to  which  the  law  *permits  the 

vesting  of  an  executory  devise  to  be  postponed. 
Uses  and  contingent  devises  became  parallel  doctrines, 
and  what,  in  the  one  case,  was  a  future  use,  was,  in  the 
other,  an  executory  devise. 


*  2  Black*. Com. 334.    Frame  on  Executory  Dnitt*. by  Powrll.SG,  n« 

*  Bacon  on  Vies,  Lav,  Tract*,  335.  310. 

*  Dyer,  J.,  in  Bawell  and  Lucas'  case,  2  Leon,  321.     Holt,  Ch.  J., 
Darin  «.  Spaed,  13  Mod.  Rep.  3S.     9  Satk.  675,  8.  C. 
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The  statute  having  turned  uses  into  legal  estates,  they 
were  thereafter  conveyed  as  legal  estates,  in  the  same 
manner,  and  by  the  same  words.'  The  statute  intended 
to  destroy  uses  in  their  distinct  state,  but  it  was 
not  the  object  of  it  to  interfere  with  the  new  modes  of 
conveyance  to  uses ;  and  the  manner  of  raising  uses  out 
of  the  seisin  created  by  a  lawfal  transfer,  stood  as  it 
had  existed  before.  If  it  was  really  the  object  of  the 
statute  of  uses  to  abolish  uses  and  trusts,  and  have  none 
other  than  legal  estates,  the  wants  and  convenience  of 
mankind  have  triumphed  over  that  intention,  and  the 
beneficial  and  ostensible  ownerships  of  estates  were 
kept  as  distinct  as  ever.  The  cestui  que  uae  takes  the 
legal  estate  according  to  such  quality,  manner,  and  form 
as  he  had  in  the  use.  The  complex  and  modified  in- 
terests annexed  to  uses  were  engrafted  upon  the  legal 
estate ;  and  upon  that  principle  it  was  held  to  be  com- 
petent, in  conveyances  to  uses,  to  revoke  a  former  limi- 
tation of  a  use,  and  to  substitute  others.  The  classifi- 
cation of  uses  into  shifting  or  secondary,  springing  and 
future,  or  contingent  and  resulting  uses,  seems  to  be 
necessary,  to  distinguish  with  precision  their  nice  and 
varying  characters  ;  and  they  all  may  be  included  under 
the  general  denomination  of  future  uses. 

(S.)  Shifting  or  secondary  met  take  effect  in  derogation 
of  some  other  estate,  and  are  either  limited  by  the  deed 
creating  them,  or  authorized  to  be  created  by  some  per- 
son named  in  it  Thus,  if  an  estate  be  limited  to  A. 
and  his  heirs,  with  a  proviso,  that  if  B.  pay  to  A.  100 
dollars,  by  a  given  time,  the  use  of  A.  shall  cease,  and 
the  estate  go  to  B.  in  fee,  the  estate  is  vested  in  A.,  sub- 
ject to  a  shifting  or  secondary  use  in  fee  in  B. 
So,  if  the  proviso  be,  •that  C.  may  revoke  the  *897 
use  to  A.,  and  limit  it  to  B.,  then  A.  is  seised  in 
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fee,  with  a  power  is  C.  of  revocation  and  limitation  of 
a  new  use.*  These  shifting  uses  are  common  in  all  set- 
tlements ;  and  in  marriage  settlements  the  first  use  is 
always  to  the  owner  in  fee  till  the  marriage,  and  then  to 
other  uses.  The  fee  remains  with  the  owner  until  the 
marriage,  and  then  it  shifts  as  uses  arise.  These  shift- 
ing uses,  whether  created  by  the  original  deed,  or  by 
the  exercise  of  a  power,  most  be  confined  within  proper 
limits,  so  as  not  to  lead  to  a  perpetuity ;  which  is 
neatly  defined  by  Sir  Edward  Sugden,b  to  be  such  a 
limitation  of  property  as  renders  it  unalienable  beyond 
the  period  allowed  by  law.  If,  therefore,  the  object  of 
the  power  be  to  create  a  perpetuity,  it  is  void.'  And 
yet,  in  England,  it  is  well  settled,  that  a  shifting  use  may 
be  created  after  an  estate  tall ;  and  the  reason  given  its, 
that  such  a  limitation,  to  take  effect  at  any  remote 
period,  has  no  tendency  to  a  perpetuity,  as  the  tenant  in 
tail  may,  when  he  pleases,  by  a  recovery,  defeat  the 
shifting  use;  for  the  recovery  bars  and  destroys  every 
species  of  interest  ulterior  to  the  tenant's  estate.  It  is 
on  this  principle  that  a  power  of  sale  or  exchange,  in 
.  cases  of  strict  setdement,  is  valid,  though  not  confined  to 
the  period  allowed  for  suspending  alienation,  provided 
the  estate  be  regularly  limited  in  tail.*  Shifting  and 
secondary  uses  may  be  created  by  the  execution  of  a 
power  ;  as  if  an  estate  be  limited  to  A.  in  fee,  with  a 
power  to  B.  to  revoke  and  limit  new  uses,  and  B.  exer- 
cises the  power,  the  uses  created  by  him  will  be  shifting 
or  secondary  in  reference  to  A.'s  estate ;  but  they  most 
receive  the  same  construction  as  if  they  had  been  cre- 
ated by  the  original  deed. 


•  Bro.  Feoff.  aL  Ufa,  339,  a.  pi.  30.     Mntton'e  out,  Dyer,  274,  b.      Git- 
bert  or  Urn,  by  Sugden,  153—155. 

*  Gilbert  an  Via,  by  Sugdt n,  960,  nolo. 

•  Spencer  r.  Daks  of  Marlborough,  5  Bro.  P.  C.  599. 

*  Nicholls  v.  Sheffield,  9  Bro.  918.    St.  George  t>.  St.  George,  in  the  Hodb 
•t  Lonli,  cited  in  Gilbert  on  Voto,  by  Sugden,  157. 
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(3.)  Springing  use*  are  limited  to  arise  on  a  fu- 
ture event,  *where  no  preceding  estate  is  limited,  *298 
and  they  do  not  take  effect  in  derogation  of  any 
preceding  interest.  If  a  grant  be  to  A.  in  fee,  to  the  use 
of  B.  in  fee,  after  the  first  day  of  January  next,  this  is 
aa  instance  of  a  springing  use,  and  no  use  arises  until 
die  limited  period.  The  use,  in  the  mean  rime,  results 
to  the  grantor,  who  has  a  determinable  fee.*  A  spring- 
ing use  may  be  limited  to  arise  within  the  period  allowed 
by  law  in  the  case  of  an  executory  devise.  A  person 
may  covenant  to  stand  seised,  or  bargain  and  sell,  to 
the  use  of  another  at  a  future  day  .b  By  means  of  powers  a 
use,  with  its  accompanying  estate,  may  spring  up  at  the 
will  of  any  given  person.  Land  may  bejconveyed  to  A. 
and  bis  heirs,  to  such  uses  as  B.  shall  by  deed  orwill  ap- 
point, and  in  default  of  and  until  such  appointment,  to  the 
use  of  C.  and  his  heirs.  Here  a  vested  estate  is  in  C. 
subject  to  be  divested  or  destroyed  at  any  time  by  B. 
exercising  his  power  of  appointment,  and  B.  though  not 
the  owner  of  the  property  has  such  a  power,  but  it  ex- 
tends only  to  the  use  of  the  land,  and  the  fee  simple  is 
vested  in  the  appointee,  under  the  operation  of  the  statute 
of  uses,  which  instantly  annexes  the  legal  estate  to  the 
use.1  These  springing  uses  may  be  raised  by  any  form 
of  conveyance ;  but  in  conveyances  which  operate  by 
way  of  transmutation  of  possession,  as  a  feoffment,  a 
fine,  or  deed  of  lease  and  release,  the  estate  must  be 
conveyed,  and  the  use  be  raised  out  of  the  seisin  cre- 
ated in  the  grantee  by  the  conveyance.  A  feoffment  to 
A.  in  fee,  to  the  use  of  B.  in  fee,  at  the  death  of  C,  is 
good,  and  the  use  would  result  to  the  feoffor,  until  the 


fe  e.  Drar?,  Cra.  Eli*.  439.    Mutton '»  huh,  Dytr,  974,  b. 

*  R«  v.  Tranner,  3  Wilt.  Rep.  75.    Holt,  Cb,  J,  3  Balk.  Rep.  679. 
Rogsn  v.  Elgin  Fin  Inturuce  Company  of  Now- Yak,  9  Wendell,  611. 

•  WiUitvu  n  lit  Principle!  of  Real  Property,  Part  II.  oh.  3,  p.  331. 
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springing  use  took  effect  by  the  death  of  C.m  A  good 
springing  use  must  be  limited  at  once,  independently  of 
any  preceding  estate,  and  not  by  way  of  remainder,  for  it 
then  becomes  a  contingent  and  not  a  springing  use  ;  and 
contingent  uses,  as  we  have  already  seen,  are  subject  to 
the  same  rules  precisely  as  contingent  remainders.  The 
other  mode  of  conveyance  by  which  uses  may  be  raised, 
operates,  not  by  transmutation  of  the  estate  of  the  gran- 
tor, but  the  use  is  severed  out  of  the  grantor's  seisin, 
and  executed  by  the  statute.  This  is  the  case  in  cove- 
nants to  stand  seised,  and  in  conveyances  by  bargain 
and  sale. 

(4.)  Future,  or  contingent  uses,  are  limited  to  take  effect 
as  remainders.  If  lands  be  granted  to  A.  in  fee,  to  the 
use  of  B.,  on  his  return  from  Rome,  it  is  a  future  con- 
tingent use,  because  it  is  uncertain  whether  B.  will  ever 

return  ,b 
•299         #(5.)  If  the  use   limited  by  deed  expired,  or 

could  not  vest,  or  was  not  to  vest  but  upon  a 
contingency,  the  use  resulted  back  to  the  grantor  who 
created  it  The  rule  is  the  same  when  no  uses  are  de- 
clared by  the  conveyance.  So  much  of  the  use  as  the 
owner  of  the  land  does  not  dispose  of,  remains  •with 
him.  If  he  conveys  without  any  declaration  of  uses,  or 
to  such  uses  as  he  shall  thereafter  appoint,  or  to  the  use 
of  a  third  person  on  the  occurrence  of  a  specified  event, 
in  all  such  cases  there  is  a  use  resulting  back  to  the 
grantor.* 


•  Qilhtrt  on  Vui,  by  Sugden,  163, 176. 

•  Sir  Edward  Sogden,  in  *  note  to  his  edition  of  Gilbtrt  on  tr««,  153 — 178, 
has  given  ■  clear  end  methodical  analysis,  definition,  and  description  of  tbeae 
various  modification*  of  future  UN.  In  Mr.  Prtttan'm  Abttract*  of  TitU, 
vol.  i.  IDS,  106, 107,  and  vol.  ii.  151,  we  have  il»  illortretionB  of  the  Tnriom 
shades  of  distinction  between  thorn. 

•  Co.  Liu.  23,  a,  371,  b.     Sir  E.  Clew'e  mm,  6  Go.  17,  b. 
Wholeeey,  3  Wil,.  Rep.  19. 
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(6.)  The  English  doctrine  of  uses  and  trusts,  under 
the  statute  of  27  Henry  VIII.,  and  the  conveyances 
founded  thereon,  have  been  very  generally  introduced 
into  the  jurisprudence  of  this  country.'  But  in  the  re- 
marks which  accompanied  the  bill  for  the  revision  of  the 
New-York  statutes,  relative  to  uses  and  trusts,  the  fol- 
lowing objections  were  made  to  uses  as  they  now  exist. 
(1.)  They  render  conveyances  more  complex,  verbose, 
and  expensive  than  is  requisite,  and  perpetuate  in  deeds 
the  use  of  a  technical  language,  unintelligible  as  a  "  mys- 
terious jargon,"  to  all  but  the  members  of  one  learned 
profession.  (2.)  Limitations  intended  to  take  effect  at 
a  future  day,  may  be  defeated  by  a  disturbance  of  the 
rt»eisin,  arising  from  a  forfeiture  or  change  of  the  estate  of 
the  person  seised  to  the  use.  {3.)  The  difficulty  exists 
of  determining  whether  a  particular  limitation  is  to  take 
effect  as  an  executed  use,  as  an  estate  at  common  law,  or 
as  a  trust.  These  objections  were  deemed  so  strong  and 
unanswerable  as  to  induce  the  revisers  to  recommend 
the  entire  abolition  of  uses.  They  considered, 
that  by  making  a  •grant,  without  the  actual  de-  *300 
livery  of  possession,  or  livery  of  seisin,  effectual 
to  pass  every  estate  and  interest  in  land,  the  utility  of 
conveyances  deriving  their  effect  from  the  statute  of  uses 
would  be  superseded ;    and  that  the  new  modifications 


■  Chamberlain  o.  Crane,  1  If.  H.  Rep.  64.  French  v.  French,  3  ibid.  339. 
Farmni,  Ch.  J.,  in  Marshall  v.  Ftah,  6  Man.  Rtp.  31.  Johns.  Rtp.  paum. 
3  Biauey's  Rtp.  619.  It  ia  doubted  whether  the  statute  of  uses  was  eter  in 
force  in  the  etate  of  Ohio.  Thompson  r>.  Gibson,  2  Ohio  Rep.  339.  Helfeiu- 
atine  „.  Garrard,  ibid.  270.  The  statute  of  Ueea of  Hen. Till.,  wu  a  part 
of  the  colonial  law  of  Virginia,  bnt  the  Revised  Statute*  of  Virginia,  since 
1193,  adopted  aa  a  aabalitate,  the  provinion  which  only  execn te s  the  seisin  to 
the  an  in  the  eases  of  deeds  of  bargain  and  aale,  of  leiue  and  release,  and  of 
eoinmnta  to  stand  seined  to  oae.  The  statute  only  executes  the  seiain  to  the 
■M  in  those  specified  case*,  and  does  nnt,  like  the  English  statute,  include 
e»ery  ease  where  any  pennn  should  stand  seised  to  the  use  of  any  other 
person.     Lomax's  Digest  of  the  Laws  respecting  Real  Property,  vol.  i.  IBS. 
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/of  property  which  uses  have  sanctioned,  would  be  pre- 
served by  repealing  the  rules  of  the  common  law,  by 
which  they  were  prohibited,  and  permitting  every  estate 
to  be  created  by  grant  which  can  be  created  by  devise. 
The  New-  York  Revised  Statutes*  have,  accordingly,  de- 
clared, that  uses  and  trusts,  except  as  authorized  and 
modified  in  the  article,  were  abolished  ;  and  every  estate 
and  interest  in  land  is  declared  to  be  a  legal  right,  or 
cognizable  in  the  courts  of  law,  except  where  it  is  other- 
wise provided  in  the  chapter ;  and  every  estate  held  as 
an  use  executed  under  any  former  statute,  confirmed  as 
a  legal  estate*  The  conveyance  by  grant  is  a  substitute 
for  the  conveyance  to  uses ;  and  the  future  interests  in 
land  may  be  conveyed  by  grant  as  well  as  by  devised 
The  statute  gives  the  legal  estate,  by  virtue  of  a  grant, 
assignment,  or  devise ;  and  the  word  alignment  was  in- 
troduced to  make  the  assignment  of  terms,  and  other 
chattel  interests,  pass  the  legal  interest  in  them,  as  well 
as  in  freehold  estates  ;  though,  under  the  English  law, 
the  use  in  chattel  interests  was  not  executed  by  the 
statute  of  uses. 

The  operation  of  the  statute  of  New-York,  in  respect 
to  the  doctrine  of  uses,  will  have  some  slight  effect  upon 
the  forms  of  conveyance,  and  it  may  give  them  more 
brevity  and  simplicity.  But  itwouldbe  quite  visionary 
to  suppose  that  the  science  of  law,  even  in  the  depart- 
ment of  conveyancing,  will  not  continue  to  have  its  tech- 
nical language,  and  its  various,  subtle,  and  profound 
learning,  in  common  with  every  other  branch  of  human 
science.  The  transfer  of  property  assumes  so  many 
modifications,  to  meet  the  varying  exigencies  of  spe- 
culation, wealth,  and  refinement,  and  to  supply  family 


*  Vol.  L  737,  hd.  45,  46. 

*  New-York  Rented  Statutes,  vol.  i.  734,  ■ 
137,138.143.146.    Ibid.  727,  »rc.  47. 
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wants  and  wishes,  that  the  'doctrine  of  conveyancing 
must  continue  essentially  technical,  under  the  inces- 
sant operation  of  skill  and  invention.  The  abolition 
of  uses  does  not  appear  to  be  of  much  moment,  but  the 
changes  which  the  law  of  trusts  has  been  made  to  un- 
dergo, becomes  extremely  important.' 

II.   OftrutU. 

The  object  of  the  statute  of  uses,  so  far  as  it  was  in- 
tended to  destroy  uses,  was,  as  we  have  already  seen, 
subverted  by  the  courts  of  law  and  equity. 

(1.)  Growth  and  doctrine  of  trust*. 

It  was  soon  held,  that  the  statute  executed  only  the 
first  use,  and  that  a  use  upon  a  use  was  void.  In  a 
feoffment  to  A.,  to  the  use  of  B.,  to  the  use  of  C.,  the 
statute  was  held  to  execute  only  the  use  to  B.,  and  there 
the  estate  rested,  and  the  use  to  C.  did  not  take  effect.* 
In  a  bargain  and  sale  to  A.  in  fee,  to  the  use  of  B.  in 
fee,  the  statute  passes  the  estate  to  A.,  by  executing  the 
use  raised  by  the  bargain  and  sale ;  but  the  use  to  B., 
being  a  use  in  the  second  degree,  is  not  executed  by  the 


■  Lord  Hardwicke  i*  reported  lobars  (aid,  in  the  coarse  of  his  opinion,  in 
Hopkins  c  Hopkins.  (1  Atk.  ittp.  591,)  that  the  statute  of  nscs  bad  no  other 
■Sect  than  to  add,  at  moat,  three  words  to  a  conveyance.  Thia  was  rather 
too  strongly  expressed ;  hot  I  presume  the  abolition  of  uses  with  ns  will  not 
have  inncb  greater  effect-  It  waa  the  abolition  of  a  phantom.  The  word 
grant  is  not  more  intelligible  to  the  world  at  large,  than  the  words  bargain 
tad  tale;  and  the  fiction  indulged  for  200  years,  thai  the  bargain  raised  a 
nse,  and  the  statute  transferred  the  possession  to  the  use,  was  as  cheap  and 
harmless  as  any  thing  could  possibly  be.  It  wontd,  perhaps,  hare  been  as 
wise  to  have  left  the  statute  of  uses  where  it  stood,  and  to  have  permitted  the 
theory  engrafted  upon  it  to  remain  nnionohed,  considering  that  it  had  exists*! 
so  long,  and  had  insinuated  itself  so  deeply  and  ao  thoroughly  into  every 
branch  of  the  jurisprudence  of  real  property. 

' Tyrrell's  case,  Dytr,  155.  1  And.  37.  Meredith  c.  Jones,  Crs.  C.  244. 
Lady  Whetstone  v.  Bory,  8  P.  Wmt.  146.  Doe  v.  Paatiogham,  6  Barme.  d) 
Crtm.m. 
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statute,  and  it  becomes  a  mere  trust,  and  one  which  a 
court  of  equity  will  recognise  and  enforce.*     Shifting,  or 

substituted  uses,  do  not  fall  within  this  technical 
•302     rule  at  law,  for  *they  are  merely  alternate  uses. 

Thus,  a  deed  to  A.  in  fee,  to  the  use  of  B.  in  fee, 
and  if  C.  should  pay  a  given  sum  in  a  given  time,  then 
to  C.  in  fee  j  the  statute  executes  the  use  to  B.,  subject 
to  the  shifting  use  declared  in  favor  of  C.b  Chattel  in- 
terests were  also  held  not  to  be  within  the  statute,  be- 
cause it  referred  only  to  persons  who  were  seised;  and 
a  termor  was  held  not  to  be  technically  seised,  and  so  the 
statute  did  not  apply  to  a  terra  for  years.'  An  assign- 
ment of  a  lease  to  A.,  to  the  use  of  B.,  was  held  to  be  void 
as  to  the  use,  and  the  estate  was  vested  wholly  in  A. 
This  strict  construction  at  law,  of  the  statute,  gave  a 
pretext  to  equity  to  interfere  ;  and  it  was  held  in  chan- 
cery, that  the  uses  in  those  cases,  though  void  at  law, 
were  good  in  equity  ;  and  thus  uses  were  revived  under 
the  name  of  trusts.d  A  regular  and  enlightened  system 
of  trusts  was  gradually  formed  and  established.  The 
ancient  use  was  abolished,  with  its  manifold  incon- 
veniences, and  a  secondary  use  or  trust  introduced. 
Trusts  have  been  modelled  and  placed  on  true  founda- 
tions, since  Lord  Nottingham  succeeded  to  the  great 
seal ;  and  we  have  the  authority  of  Lord  Mans6eld  for 
the  assertion,  that  a  rational  and  uniform  system  has 
been  raised,  and  one  proper  to  answer  the  exigencies  of 
families,  and  other  civil  purposes,  without  any  of  the 
mischiefs  which  the  statute  of  uses  meant  to  avoid." 


*  Lord  Hardwiake,  in  Hopkins  v.  Hopkins,  1  Atk.  591.    Jackson  r.  Cory, 
GJohnt.Rtp.302. 

*  Prerten  on  Abiiraet*,  vol.  i.  307—310. 

•  Anon.,  Dyer,  369,  a. 

'  A  conveynnco  in  'rust  to  receive  tlic  profits,  and  pay  them  over  Ion  third 
anon,  •■  never  a  use  within  the  Btatnte,  but  an  oquilablo  tru 

•  Lord  MaasEnld,  in  Burge-  v.  Wheate,  1  W.  Block*.  Btf.  16a 
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Trusts  have  been  made  subject  to  the  common  law 
canons  of  descent.  They  are  deemed  capable  of  the 
same  limitations  as  legal  estates ;  and  curtesy  was  let 
in  by  analogy  to  legal  estates,  though  by  a  strange 
anomaly,  dower  has  been  excluded."  Executed  trusts  are 
enjoyed  in  the  same  condition,  and  entitled  to  the  same 
benefits  of  ownership,  and  are,  consequently,  disposable 
and  devisable,  exactly  as  if  they  were  legal  es- 
tates ;  and  these  rights  the  'cestui  que  trust  pos-  •SOS 
sesses,  without  the  intervention  ot  the  trustee. 
Any  disposition  of  the  land  by  the  cestui  que  trust,  by 
conveyance  or  devise,  is  binding  upon  the  trustee.b  In 
limitations  of  trusts,  either  of  real  or  personal  estates, 
the  construction,  generally  speaking,  is  the  same  as  in 
the  like  limitations  of  legal  estates,  though  with  a  much 
greater  difference  to  the  testator's  manifest  intent.'  And 
if  the  statute  of  uses  had  only  the  direct  effect  of  intro- 
ducing a  change  in  the  form  of  conveyance,  it  has, 
nevertheless,  gradually  given  occasion  to  such  modifi- 
cations of  property  as  were  well  suited  to  the  varying 
wants  and  wishes  of  mankind,  and  affording  an  oppor- 
tunity to  the  courts  of  equity  of  establishing  a  code  of 
very  refined  and  rational  jurisprudence."1 

Trusts  are  now  what  uses  were  before  the  statute,  so 
far  as  they  are  mere  fiduciary  interests,  distinct  from 
the  legal  estate,  and  to  be  enforced  only  in  equity. 


'  Bui  we  tvpra,  p.  44-  46. 

•  North  v.  Chanipemoon,  2  Ch,  Cat.  78.  Lord  Alvanley,  in  Philip*  v. 
Brydges,  3  Vetey,  127. 

'  Lord  Hardwicke,  in  Garth  i.  Baldwin,  2  Vtaty,  655.  Sunders  on  Vies, 
187,  Phil.  edit.  1830. 

*  Sagden't  Int.  to  Gilbert  on  Una,  contains  an  interertin"  summary  of  lb* 
ri»  and  progress  of  uses,  down  lo  the  statute  of  usee,  and  of  the  effect  of  the 
itetnto  upon  them.  A  masterly  sketch  ie  given  by  Lord  Mansfield,  in  hb> 
opinion  id  Burgess  r.  Wheats  ;  but  the  historical  view  of  this  subject,  by  Sir 
Wm.  Biaekitotu,  in  his  CommentarUt,  (yoI.  ii.  328—337.)  is  neat  aud  cwn- 
prehciMiTe  to  a  superior  degree. 
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Lord  Keeper  Henley,  in  Burgas  v.  Wheatef  observed, 
that  there  was  no  difference  in  the  principles  between 
the  modern  trust  and  the  ancient  use,  though  there  was 
a  wide  difference  in  the  application  of  those  principles. 
The  difference  consists  in  a  more  liberal  construction  of 
them,  and,  at  the  same  time,  a  more  guarded  care 
against  abuse.  The  cestui  que  trust  is  seised  of  the  free- 
hold in  the  contemplation  of  equity.  The  trust  is  re- 
garded as  the  land,  and  the  declaration  of  trust  is  the 
disposition  of  the  land.     But  though  equity  follows  the 

law,  and  applies  the  doctrines  appertaining  to  legal 
•304     estates  "to  trusts,  yet,  in  the  exercise  of  chancery 

jurisdiction  over  executory  trusts,  the  court  does 
not  hold  itself  strictly  bound  by  the  technical  rules  of 
law,  but  takes  a  wider  range,  and  more  liberal  view,  in 
favour  of  the  intention  of  the  parties.  An  assignment, 
or  conveyance  of  an  interest  in  trust,  will  carry  a  fee, 
without  words  of  limitation,  when  the  intent  is  manifest. 
The  cestui  que  trust  may  convey  his  interest  at  his  plea- 
sure, as  if  he  were  the  legal  owner,  without  the  tech- 
nical forms  essential  to  pass  the  legal  estate.  There  is 
no  particular  set  of  words,  or  mode  of  expression,  re- 
quisite for  the  purpose  of  raising  trusts."  The  advan- 
tages of  trusts  in  the  management,  enjoyment,  and  secu- 
rity of  property,  for  the  multiplied  purposes  arising  in 
the  complicated  concerns  of  life,  and  principally  as  it 
respects  the  separate  estate  of  the  wife,  and  the  set- 
tlement of  portions  upon  the  children,  and  the  security 
of  creditors,  are  constantly  felt,  and  they  keep  increasing 
in  importance  as  society  enlarges  and  becomes  refined. 


•  1  W.  Black:  Rep.  180. 

*  Gibson  ».  Moontfort,  1  Vet.  491.  Lord  Hardwicke,  in  Villien  n.Villien, 
3  Atk.  Stp.  79.  Dale*  e.  Cooks,  3  Butt.  Rep.  16S4.  Finher  b.  Field*,  10 
Joint.  Rep.  495.  Proton  an  AbMract;  vol.  ii.  333,  334.  Sander*  an  Vert' 
215,  316. 
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The  decisions  of  the  courts  of  justice  bear  uniform  testi- 
mony to  this  conclusion.1 

A  trust,  in  the  general  and  enlarged  sense,  is  a  right 
cm  the  part  of  the  cestui  que  trust  to  receive  the  profits, 
and  to  dispose  of  the  lands  in  equity.  But  there  are 
special  trusts,  for  the  accumulation  of  profits,  the  sale 
of  estates,  and  other  dispositions  of  trust  fends,  -which 
preclude  all  power  of  interference  on  the  part  of  the 
cestui  que  trust,  until  the  purposes  of  the  trusts  are  satis- 
fied.11 Trusts  are  of  two  kinds,  executory  and  executed. 
A  trust  is  executory,  when  it  is  to  be  perfected  at  a.  future 
period  by  a  conveyance  or  settlement,  as  in  the 
case  of  a  conveyance  to  *B.  in  trust,  to  convey  to     *306 

C.  It  is  executed,  either  when  the  legal  estate 
passes,  as  in  a  conveyance  to  B.  in  trust,  or  for  the  use 
of  C,  or  when  only  the  equitable  title  passes,  as  in  the 
case  of  a  conveyance  to  B.,  to  the  use  of  C. ,  in  trust  for 

D.  The  trust  in  this  last  case  is  executed  in  11.,  though 
he  has  not  the  legal  estate.' 

(2.)  Bow  created. 

Though  there  be  no  particular  form  of  words  requisite 
to  create  a  trust  if  the  intention  be  clear,  yet  the  English 
statute  of  frauds,  29  Car.  II.,  c.  3,  sec.  7,  8,  {and  which 
is  generally  the  adopted  law  through  this  country,)  re- 
quires the  declaration,  or  creation  of  trusts  of  lands  to 


'NoTiliBE.  Saitnifent,  IFofl.  415.  Say  &.  Seal  b.  Jonea,  1  Eq.Cat.Abr. 
183,  pi.  4.  Hatlou  v.  Harton,  7  ?»M  Rip.  652.  Baeanaw  v.  Spencer,  1 
Call  Jttrid.  378.    Benam  e.  Leroy,  A  John*.  Ch.  Rrp.  651. 

1  Snndtri  pa  Diet,  166. 

•  Prolan  on  Eitatf,  vol.  i.  190.  Where  real  e.tute  in  devised  to  A.  and 
Us  heir*  m  tratf,  to  permit  the  wile  to  take  the  rents  aud  profits  simply,  the 
Me  would  be  executed  b;  the  si  at  ate  ;  hut  when  the  trustee  hat  eome  doty 
ta  perform,  a*  to  permit  the  wife  (o  take  the  net  rents  ami  profits  for  life,  sub- 
ject lo  a  rant  charge,  and  with  remainders  over,  the  legal  estate  in  fae  re- 
■auB  in  the  trustee.  Wroth  &  Wits  e.  Greenwood,  Horn*  d>  Hurlttimt't 
Mtf  «"■  L  389. 
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be  manifested  and  proved  by  some  writing  signed  by  the 
party  creating  the  trust ;  and  ail  grants  or  assignments 
of  any  trust  or  confidence  are  also  to  be  in  writing,  and 
signed  in  like  manner.*  It  is  sufficient  under  the  statute 
if  the  terms  of  the  trust  can  be  duly  ascertained  by  the 
writing.  A  letter  acknowledging  the  trust  will  be  suffi- 
cient to  establish  the  existence  of  it.  A  trust  need  not 
be  created  by  writing,  but  it  must  be  evidenced  by 
writing." 

In  addition  to  the  various  direct  modes  of  creating 
trust  ^states,  there  ate  resulting  trusts  implied  by  law 
from  the  manifest  intention  of  the  parties,  and  the  nature 
and  justice  of  the  case  ;  and  such  trusts  are  expressly 
excepted  from  the  operation  of  the  statute  of  frauds.1 


•  Nta-York  Retieed  Statute;  vol.  ii.  137,  md.  2,  S.  P. 

<•  Lord  Alvanley,  3  Vetey,  707.  Leman  v.  Whitley,  4  Bwril  483. 
Fisher  v.  Fields,  10  John:  Rep.  495.  Steove  r.  Steove,  5  Joins.  Gh.  Rep.  1. 
Movan  r.  Hays,  1  ibid.  339.  Rutlrdge  v.  Smith,  1  JH'Conf*  Ch.  Rep.  119. 
la  North  Carolina,  the  law  on  this  point  is  the  same  as  the  English  law  was 
before  the  statute  of  frauds,  and  parol  declarations  of  trust  are  valid.  For  r. 
Foy,  2  llayw.  141.  la  a  will,  a  devise  to  A.,  with  a  recommendation  or  re- 
quest to  provide  in  his  discretion  for  B.,  wag  held  not  to  be  sufficient  to  rain* 
a  trust  in  favour  of  8.,  by  reason  of  the  discretion.  Honeago  p.  Lord  Ando- 
var.  10  Priet,  230.  Bat  whom  the  testator  gave,  by  will,  all  bis  estate  to 
his  wife,  having  cunfidence  thai  sbe  would  dispose  of  it,  after  her  decease, 
according  to  his  views,  communicated  to  her,  and  it  being  alleged  that  th« 
testator,  at  the  time  of  making  the  will,  detirtd  hit  wife  to  give  the  whole  of 
his  property  to  B  ,  and  that  abe  promised  to  do  it,  it  was  held,  that  the  alle- 
gation being  proved,  a  trust  would  be  created,  as  to  the  wheleof  the  property, 
Id  favour  of  B.  Podrnore  v.  Gunning,  7  Simons,  644.  When  the  words  de- 
sire, requttt,  entreat,  confidence,  hoping,  recommending,  dj-c,  will  be  suffi- 
ciently imperative  to  create  a  trust,  see  the  learned  note  to  Lawless  c-  Shaw, 
Lloyd  fGaold,  154.  Couto'a  Appeal,  2Barr,  F'nn.  Rep.  129.  The  words 
in  the  futtttt  confidence  are  imperative  and  create  a  trust.  Wright  o.  At. 
kyns,  1  Turner  d>  RuneU,  143. 

•  The  statute  of  frauds,  said  the  lord  chancellor,  in  Lamplugh  o.  Lamp- 
lugh,  1  P.  Wms.  Ill,  which  declares,  that  conveyances,  when  trusts  rasalt 
by  implication  of  law,  are  not  within  the  statute,  most  relate  to  trattt  and 
equitable  interests,  and  cannot  relate  to  an  use  which  is  a  legal  estate.  The 
statute  of  frauds  in  Rhode  Island,  contains  no  Exception  in  favour  of  resulting 
trusts,  but  Mr.  Justice  Story  considered  this  exception  immaterial,  for  it  his 
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"Where  an  estate  is  purchased  in  the  name  of  A.,  and 
the  consideration  money  is  actually  paid  at  the  time  by 
B.,  there  is  a  resulting  trust  in  favour  of  B.,  provided 
the  payment  of  the  money  be  clearly  proved.  The 
payment,  at  the  time,  is  indispensable  to  the  creation  of 
the  trust ;  and  this  fact  may  be  established,  or  the  re- 
sulting trust  rebutted,  by  parol  proof.*  Lord 
Hard wicke  said,  that  a  resulting  trust,  arising  "by  "306 
operation  of  law,  existed,  (1.)  When  the  estate 
was  purchased  in  the  name  of  one  person,  and  the  con- 
sideration came  from  another.  (2.)  When  a  trust  was 
declared  only  as  to  part,  and  nothing  was  said  as  to  the 
residue,  that  residue  remaining  undisposed  of,  remained 
to  the  heir  at  law.  He  observed,  that  be  did  not  know 
of  any  other  instances  of  a  resulting  trust,  unless  in 
cases  of  fraud".     The  mere  want  of  a  valuable  conside- 


beeu  deemed  merely  affirmative  of  the  general  law.  1  Sumner,  167.  And 
meat  certainly  trusts  mutt  arise  in  many  cases  in  equity,  from  the  manifest 
joMjea  and  necessity  of  the  thing,  without  any  itotntory  exception,  and  eepe- 
tanJly  in  nanaj  of  conveyances  procured  by  fraud. 

■  Willi)  „.  Willis.  3  Atk.  Rep.  71.  Bartlet!  e.  Fickersgill,  1  Eden'.  Rep. 
515.  Boyd  v.  M'Leu,  1  Jains.  Ch.  Rep.  583.  Botsford  v.  Burr,  3  ibid. 
405.  Stsrret  e.  Sleeve,  5  ibid.  1.  Doney  e.  Clarke,  4  Han.  $  Johnt.  551. 
Hall  c.  Sprigg,  7  Martin' i  LouU.  Rep.  243.  Story,  J.,  in  Powell  m.  Mormon, 
uid  BrirnEeld  Man.  Company,  3  Maton'i  Rep.  362,  363.  Start  v.  Cannady, 
3  Littttl,  399.  Jackman  v.  Ringland,  4  Waif  $  Strg.  149.  In  Boyd  ■. 
M'Leaa,  it  was  held,  after  an  examination  of  the  eases,  that  a  resulting  trust 
might  be  established  by  parol  proof,  not  only  against  the  face  of  the  deed  it- 
self, but  in  opposition  to  the  answer  of  the  nominal  purchasers  denying  the 
trust,  and  even  after  the  death  of  such  purchaser.  This  point  is  fully  dis- 
cussed in  art  No.  5,  in  the  Law  Magazine,  No.  7,  and  the  same  conclusion 
drawn.    Buck  v.  Pike,  2  Fairfield,  1  S.  F. 

v  IJoyd  c  Spillett,  2  Atk.  Rip.  150.  That  parol  proof  is  admissible  to 
show  baud,  and  consequently  a  resulting  trust  in  a  deed  absolute  on  its  face, 
notwithstanding  any  denial  by  the  answer,  »eo  Rose  b.  Norvell,  1  Waih.  Rr.p. 
14.  WatkitiB  *.  Stockott,  6  lIoTT.  o>  Johnt.  435.  Strong  o.  Stewart,  4 
Jahm.  Ch.  Rep.  167.     English  *.  Lane,  1  Porter'*  Ala.  Rep.  318. 

Judge  Loraax,  in  his  copious  and  valuable  Digeit  of  the  hate*  retpectirg 
Seal  Property  in  the  United  Statu,  considers  the  doctrine  of  implied  trusts, 

Vol.  IV.  24 
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ration  will  not,  of  itself,  and  without  any  auxiliary  cir- 
cumstance, create  a  resulting  trust,  and  convert  a  gran- 
tee into  a  trustee ;  for  this,  as  Mr.  Sanders  has  truly 
observed,*  would  destroy  the  effect  of  every  voluntary 
conveyance.  There  must  be  the  absence  of  both  a  con- 
sideration, and  a  declaration  of  the  use.  If  only  part 
of  the  purchase  money  be  paid  by  the  third  party,  there 
will  be  a  resulting  trust  in  his  favour  pro  lanto  ;  and  the 
doctrine  applies  to  a  joint  purchase.0  So,  if  a  purchase 
be  made  by  a  trustee,  with  trust  moneys,  a  trust  will  re- 
sult to  the  owner  of  the  money .c  If  a  trustee  renews  a 
lease,  the  new  lease  will  be  subject  to  the  trust  affecting 
the  old  one ;  and  it  is  a  general  and  well  settled  princi- 


!□  reference  to  the  following  cases,  extracted  from  the  numberless  varieties  of 

(1.)  Implied  trust!  arising  oat  of  the  equitable  conversion  of  land  into 
money,  or  mono;  into  land.  (2.)  Where  an  estate  is  purchased  in  the  name 
of  one  person,  and  the  conadaration  in  paid  by  another.  (3.)  Where  a  con- 
Teyance  is  made  or  land  without  any  consideration  or  declaration  of  the  naan. 
(4)  Where  a  conveyance  is  made  of  land  in  trust  declared  as  to  part,  and 
the  conveyance  is  silent  as  to  the  residue.  (5.)  Where  a  conveyance  of  land 
is  made  upon  inch  truats  as  shall  be  appointed,  and  there  is  a  default  of 
appointment-  (6.)  Where  an  estate  is  conveyed  on  particular  trusts,  which 
fail  of  taking  effect.  (1.)  Where  a  purohaao  is  made  by  a  trustee  with  traat 
money.  (8.)  Where  a  purchase  of  real  estate  ii  made  by  partnera  with  part- 
nership funds.  (9.)  Where  a  renewal  of  a  lease  is  obtained  by  a,  trustee,  or 
Other  person  standing  in  some  confidential  relation.  (10.)  Where  pnrchaan 
are  made  of  outstanding  claims  upon  an  estate  by  trustees,  or  some  of  the 
tenants  thereof,  connected  by  privity  of  estate  with  others  having  an  interest 
therein.  (11.)  Where  fraud  has  been  committed  in  obtaining  a  conveyance. 
(13.)  Where  a  purchase  has  been  made  of  land  without  a  satisfaction  of  the 
purchase  money  to  the  vendor.  (13.)  Where  a  joint  pnrchaee  baa  bean. 
made  by  several,  and  payments  of  the  purchase  money  to  the  vendor  have 
been  made  by  some  beyond  their  proportion,     Lomax'e  Digeit,  vol.  i.  200. 

•  Sander*  on  f/ses,  227. 

'  Ryal  v.  Ryal,  1  All.  Rip.  59.  Arab.  413.  Bartlett  e.  Pickeragill,  1 
Edtrit  Rip.  515.  Lane  e.  Dighlon,  Amb.  409.  Wtay  c.  Steele,  2  Vest y, 
4-Bmm,  338.    Story,  J.,  3  Mason's  R»p.  364. 

•  Kirk  t.  Webb,  Prte.  in  Ckan.  84.  Ryal  t.  Ryal,  Amb.  413.  If  one 
partner  purchase  lands  with  partnership  funds,  a  resulting  trust  will  ark*. 
Philipe  ».  Crammond,  2  Waih.  Cir.  Sep.  441. 
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pie,  that  whenever  a  trustee  or  agent  deals  on  his  own 
account,  and  for  bis  own  benefit,  with  the  subject  en- 
trusted to  his  charge,  he  becomes  chargeable  with 
•the  purchase  as  a  trustee.*  If  a  trustee  converts  #307 
trust  property  contrary  to  his  duty,  the  cestui  que 
trust  has  the  option  to  hold  him  responsible  personally, 
or  to  follow  the  property  if  not  held  by  a  bona  fide  pur- 
chase without  notice,  or  to  pursue  the  proceeds  or  the 
substituted  property."  There  will  be  equally  a  resulting 
trust  when  the  purposes  for  which  an  estate  has  been 
conveyed  fail,  by  accident  or  otherwise,  either  in  whole 
or  in  part,  or  if  a  surplus  remains  after  the  purposes  of 
the  trust  are  satisfied.' 

A  court  of  equity  will  regard  and  enforce  trusts  in  a 
variety  of  other  cases,  when  substantial  justice,  and  the 
rights  of  third  persons,  are  essentially  concerned.11    If  a 


•  Holdridge  v.  Gilleepie,  2  John*.  Ch.  Rtp.  30.  DaTone  t.  Finning,  ibid. 
258,  ud  th«  various  can  there  referred  to.     Philip*  e.  Ciaromond,  3  Wmth. 

Cir.Jbf.4il. 

*  Oliver  v.  Plait,  3  Howard'*  V.  S.  Sep.  333. 461. 

•  Randall  v.  Boekey,  Prte.  m  Ch.  163.  Emolyn  >.  Freeman,  ibid.  541. 
flfcmahcmee  v.  Evelyn,  3  P.  Wau.  253.     Digby  n.  Logan),  cited  in  Md.  32, 

*  The  general  rale  i»  that  trustees  are  responsible  only  for  their  own  acta, 
and  not  for  Iha  acts  of  eacli  other.  2  Story's  Eq.  530.  Bnt  one  troatee  is 
liable  far  an  abuse  of  true*  by  hie  co-traeteea.  (1.)  When  the  money  baa 
been  received  jointly.  (3.)  Whon  a  joint  receipt  baa  been  given,  nnleso  it  bo 
■horn  by  aabafactory  proof  that  the  joining  in  tbe  receipt  waa  noceasary,  or 
msrely  formal,  and  that  the  money  waa  in  fact  paid  to  the  co-trnatae.  (3.) 
When  the  money  a  were  in  fact  paid  to  hia  companion,  yet  so  paid  by  hie  not, 
direction,  or  agreement.  Monell  «.  Honell,  5  John*.  Ch.  Rep.  287.  Pirn  r. 
Downing,  11  Serf.  ej-  Bowie,  EC.  Deoderick  c.  Cutrell,  10  Ytrgtr,  270. 
Booth  e.  Booth,  1  Bear-.  135.  Lincoln  e.  Wright,  4  Id.  437.  Joint  trustees 
cauot  aeparetely  act  or  givo  a  discharge.  Montgomery  e.  Clark,  3  Atk. 
379.  Walker  t>.  Symonda,  3  Sissniron,  63.  Hertell  v.  Van  Bnren,  3  Bd- 
■»*V  N.  Y.  Ch.  Rip.  30.  The  power,  intereat  and  authority  of  oo-tnu- 
taaani  tba  ■object  matter  of  the  trust,  being  equal  and  undivided,  they  can- 
not tike  eiecutore  act  separately,  but  ail  must  join.  This  principle  enters. 
into  all  oawa  depending  upon  the  discretion  and  judgment  of  the  trustees,  in, 
contradistinction  to  acta  of  a  mere  ministerial  nature.    The  former  reoaire- 
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trust  be  created  for  the  benefit  of  a  third  person  without 
his  knowledge,  he  may,  when  he  has  notice  of  it,  affirm 
the  trust,  and  call  upon  the  court  to  enforce  the  perform- 
ance of  it.*  Collateral  securities  given  by  a  debtor  to 
his  surety,  are  considered  as  trusts  for  the  better  secu- 
rity of  the  creditor's  debt ;  and  chancery  will  Bee  that 
their  intention  be  fulfilled.11    So,  a  purchaser  of  land, 


the  concurrence  of  ill  the  trustees;  the  latter  may  be  performed  by  one. 
Vondever'i  Appeal,  5  Wattt  $  Serg.  405.  The  nn  rale  applies  in  the 
omae  of  two  or  more  assignees  of  a  bankrupt  Opinion*  of  the  Attonuyi 
Central  of  the  United  Stat*;  Washington,  1841,  to],  L  93.  Rigby  tx  parti, 
19  Vttty,  463. 

'  Neiboa  o.  Blight,  1  John*.  Co*.  90S.  Weston  v.  Barker,  12  Johnt.  Rtp. 
981.  Smalt  o.  Oudley,  3  P.  Wnu.  437.  Moses  e.  Murgatroyd,  1  John*.  Ck. 
Rtp.  199.  Coot.  Dig.  tit.  Chancery,  4.  W.  5.  Ibid.  3.  A.  1.  Story't  Com. 
an  Etj.  Jurit.  rol.  ii.  307.  Snydara  v.  Dequindra,  Horriton't  Mick.  Ck.  Rep. 
347.  If  B  person  receives  money,  and  promises  to  pay  it  over  to  a  third  per- 
son, that  peraon  may  me  for  it.  Cnimpton  v.  Ballard,  1  Shouj't  V.  Rep.  N. 
8.  251.  Thia  doctrine,  in  a  late  case,  hoi  been  much  restricted  in  England. 
In  the  cut  of  Garrard  *.  Lard  Lauderdale,  (3  Simon'*  Rap.  1,)  it  was  bald, 
that  if  a  debtor  convoy  to  a  trustee,  upon  trust  to  sell,  and  pay  certain  ecbe- 
dnle  credits™,  they  cannot  enforce  the  trust,  unless  they  have  become  pertie, 
to  the  deed  by  executing  it  See  tupra,  vol.  ii-  p.  533.  Bat  in  Marigny  ». 
Bemy,  15  Martin' t  Lou.it.  Rtp.  607,  it  was  decided,  that  one  might  have  an 
action  on  a  stipulation  in  his  favour  in  a  deed  to  which  he  was  not  a  party. 
See  Smith  v.  Kemper,  3  ibid.  639,  and  4  ibid.  409,  and  Dnchamp  c.  Nichol- 
son, 14  ibid.  673.  S.  P.  This  Is  conformable  to  the  French  law.  TouUier, 
Droit  Civil  Francois,  liv.  3,  lit.  3,  c.  3,  n.  150.  Pttkitr,  Traite  det  OUif. 
Ho.  71.  An  action  at  law  will  not  lie  by  a  ceetui  que  trutt  against  a  trustee 
or  his  executor,  Ate.,  upon  on  implied  promise  arising  from  the  acceptance  of 
the  draft,  and  the  conraiajon  of  the  funds  into  money.  The  remedy  is  in 
equity.  But  the  action  will  lie  upon  on  express  promise  to  pay,  founded  on 
oarela  in  hand.  Weston  r.  Barker,  13  Joint.  Rep.  976.  Diss  r.  BnmnafJ, 
94  Wendell,  1 .  The  general  doctrine  is  that  trusts  ore  of  exclusive  equity 
BOgniunee.  Welkin*  v.  Holman,  16  Pettrt'  Rep.  25.  58.  59.  Conway  « 
ports,  4  Arkanta*  Rtp.  309. 

»  Bfsnre  e.  Harrison,  1  Eq.  Cat.  Abr.  93.  K.  5.  Wright  r.  Horley,  11 
Vttty,  19.  22.  If  A.  owes  B.,  and  the  latter  orders  it,  or  a  part  of  it,  to  be 
paid  to  C,  and  B.  has  notice  of  the  order  in  the  first  ease,  and  accepts  of  it 
in  the  other,  it  a  an  assignment  of  the  debt,  or  a  part  of  it,  as  the  case  may 
be  to  C,  and  equity  wilt  enforce  payment  of  the  trust  so  created  in  favour  of 
the  equitable  assignee.  Ex  parte  South,  3  Saarutm,  343.  Tieman  o.  Jack- 
son, 5  Petert'  Rep.  598. 
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with  notice  of  a  trust,  becomes  himself  chargeable  as  a 
trustee,  if  it  be  in  a  case  in  which  the  trustee  was 
not  authorized  to  sell.*  And  'if  a  weak  man  *308 
sells  his  estate  for  a  very  inadequate  consideration, 
equity  will  raise  a  trust  in  favour  of  him,  or  his  family  .b 
But  it  would  lead  me  too  far  from  the  restricted  nature 
of  this  work  to  attempt  to  specify  all  the  cases  in  which 
trusts  are  construed  to  exist,  under  the  enlarged  and 
comprehensive  view  of  equitable  rights  and  titles,  which 
come  within  the  protection  of  a  court  of  equity.  Mr. 
Humphrey,  in  his  Observations  on  Real  Properly, c  divided 
trusts  into  active  and  passive.  In  the  former,  confidence 
is  placed,  and  duty  imposed,  demanding  activity  and 
integrity.  The  latter  he  considers  as  a  mere  technical 
phantom ;  and  he  mentions  the  instances  of  trustees  in- 
troduced into  assignments  of  terms  for  protecting  the 
inheritance,  and  into  marriage  settlements  for  preserving 
contingent  remainders,  and  raising  portions  for  younger 
children.  All  these  passive,  or  formal  trusts,  he  pro- 
poses, in  his  Outlines  of  a  Code,  to  abolish,  as  useless  or 
mischievous,  and  to  prescribe  regulations  to  active  trusts, 
with  a  reservation  of  the  existing  cases  of  a  resulting 
trust. 

(3.)  Restricted  in  New-York. 

The  New-York  Revised  Statutes,*  in  relation  to  trusts, 
seem  to  have  adopted  these,  or  similar  suggestions ;  and 
they  have  abolished  passive  trusts,  where  the  trustee  has 
only  a  naked  and  formal  title,  and  the  whole  beneficial 


•  Murray  v.  Ballon,  1  JoAbj.  Ch.  Rtp.  566.  Shepherd  e.  M'Ewia,  4  ibid. 
136.  Grim  v.  Graves,  t  MarthalTt  K.  Rtp.  166.  Griggs"  «.  Well,  9 
Oid.  149.     Manhall,  Ch.  J.,  1  Crancht  Rtp.  100. 

»  Bragdea  i>.  Walker,  9  Harr.  a}  John*.  285.  Rutherford  r.  Ruff,  4  Dut. 
Bq.  Rtp.  350. 

•  Pige  16,  17. 

•  V*i.  737,  .bc.47.  49. 
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interest,  or  right  in  equity,  to  the  possession  and  profits 
of  land,  ia  vested  in  the  person  for  whose  benefit  the 
trust  was  created.  The  statute  declares,  that  the  person 
so  entitled  in  interest  shall  be  deemed  to  have  a  legal 
estate  therein,  of  the  same  quality  and  duration,  and 
subject  to  the  same  conditions,  as  his  beneficial  interest.* 
If  any  such  passive  trust  be  created  by  any  disposition 
of  lands  by  deeds  or  devise,  no  estate  or  interests  what- 
ever vest|  in  the  trustee.  This  provision  is  founded  in 
sound  policy.  The  revisers  have  justly  observed, 
•809     that  the   separation  of  •the  legal  and  equitable 


its,  and  real  entitle,  held  in  trust  by  one  person  for  the  one 
of  another,  are  conaaqnently  made  liable  to  debts,  judgments,  decree*,,  exe- 
cution*, and  attachments,  against  the  penen  to  whoee  use  they  are  hoMoD- 
New-York  Rerietd  Smtutei, voi.  ii. 363,  sec.  26.  Thiobad  always  bean  the 
law  of  New- York,  and  the  statute  of  1787,  (mm.  10.  c.  37,  «ec.4,)  re-enact- 
ed verbatim  the  statute  of  39  Chariee  II.,  c.  3,  sec  10,  on  this  subject.  Il 
rendered  liable  on  an  execution  at  law  against  the  Mtate  of  a  castas  /pa 
trutt,  the  lands  of  which  be  bad  the  whole  or  entire  beneficial  interest,  and 
the  trustee  only  a  mere  naked  legal  title.  Bit  it  did  not  apply  to  case*  in 
which  the  c/ttni  que  trust  had  only  an  equitable  interest  in  an  imperfect 
state  or  a  special  trust  created  for  bis  benefit  without  being  liable  lor  his 
debts,  o*  when  the  trustee  having  the  legal  title  was  entitled  te  retain  it  tra- 
in some  further  act,  as  payment  or  otberwiM,  wu  done  by  the  v.eitui  fits 
intsl.  Foote  e.  Coivin,  3  Joan*.  Rep.  316.  Bogart  o.  Ferry,  1  Join*.  Ch, 
Asp.  S3.  S.C.  17  Johm.  Rep.  351.  The  same  law  taken  from  the  English 
statute  prevails  in  other  states,  Richards  e.  M>Kie,  Stats  Eg.  Rxp-  S.  C. 
184.  Hopkins  o.  Stump,  2  Hnrr.  d>  J»hn».  301.  Vaux  ».  "arke,  7  Wattt  $ 
Serg.  179.  Fisher  v.  Taylor,  2  Bawl*,  33.  Goodwin  *.  Anderson,  S  SmttUt 
4-  Mar*hnll,TiO.  Thorahill  r.  Gilmer,  4  Smede,  &  HariAaU,  163.  Shut* 
e.  Harder,  I  Yergtr't  Tin*.  Rep.  I.  Reviled  Statutes  of  Indiana,  1838. 
But  not  in  New-Jersey,  a*  see  ware,  vol.  ii.  443.  A  judgment  ander  the 
statute  of  MM  which  authorised  a  saloof  the  equitable  interest  in  real  aetata 
of  a  judgment  debtor,  did  not  bind  tbe  equitable  interest  is  against  a  ban 
fide  purchaser  from  the  time  of  docketing  the  judgment,  but  only  from  tbe 
time  of  BHBJiDg  the  execution.  Hani  b.  Coles,  Ciena*'*  Rep.  9S6.  Harris  •. 
Pngin,  13  J.  B.  Mori,  517.  In  Tnnueeeee,  entries  or  locations  of  land  heH 
by  the  debtor  are  vendible  on  execution.  Statute  Lam  •/  Twiamw,  1836, 
p.  986,  So  is  a  resulting  trust,  being  an  equitable  interest.  Fool  b.  Gkrrer, 
2  Iredell  N.  C.  Rep.  139.  Bat  where  the  legal  estate  is  in  a  traateo,  and 
the  trust  so  requires  it,  the  trust  estate  cannot  be  sold  on  oxecntion.  Davis 
a.  Garrett,  3  IrtdtU,  459. 


3,0fcd  oy  GoOgIC 


*ec  LXL]  OF  HEAL  PROPERTY.  309 

estates  in  every  such  case,  appears  to  answer  no 
good  purpose,  and  it  tends  to  mislead  the  public,  and 
obscure  titles,  and  facilitate  fraud.  The  New-York 
statute  has  confined  trusts  to  two  classes :  (1.)  Trusts 
arising  or  resulting  by  implication  of  law.  The  ex- 
istence of  these  trusts  is  necessary  to  prevent  fraud  ;  but 
they  are  laid  under  certain  restrictions  calculated  to  pre- 
vent the  revival  of  passive,  in  the  shape  of  resulting 
trusts.  It  is  accordingly  provided,*  that  where  a  grant 
for  a  valuable  consideration  shall  be  made  to  one  person, 
and  the  consideration  paid  by  another,  no  trust  shall  re- 
sult in  favour  of  the  person  paying  the  money,  if  the 
conveyance  was  so  made  by  consent  of  the  owner  of  the 
fund  ;  but  the  title  shall  vest  in  the  alienee,  subject  to 
the  claims  of  the  existing  creditors  of  the  person  paying 
the  money .b  The  resulting  trust  will  still  be  valid,  how- 
ever, if  the  alienee  took  the  deed  in  his  own  name,  with- 
out the  knowledge  or  consent  of  the  person  paying  the 
money,  or  in  violation  of  some  trust.  Nor  can  a  result- 
ing trust  be  set  up  to  affect  the  title  of  a  purchaser  for  a 
valuable  consideration,  without  notice  of  the  trust.  (3.) 
Active  trusts  are,  where  the  trustee  is  clothed  with  some 
actual  power  of  disposition  or  management,  which  can- 
not be  properly  exercised  without  giving  him  the  legal 
estate  and  actual  possession.  This  is  the  only  efficient 
class  of  trusts,  and  they  are  indispensable  to  the  proper 
enjoyment  and  management  of  property.    All  the  pro- 


*  /rev-York  Retnttd  Statute*,  vol.  L  728,  sec.  50—54. 

»  Norton  e.  Slone,  8  Paige  Rtp.  333.  The  statute  proyiiiou  gfoa  the  like 
eftot  to  such  conveyance*  u  equity  had  already  given  to  voluntary  convey- 
ance*. They  are  void  aa  againet  existing  creditor!  ;  hot  if  the  party  be  net 
indebted,  and  the  caae  be  free  from  fraud  in  fact,  they  an  good  aa  against 
aohnqnant  creditor*.  Batterebee  t>.  Farringtou,  1  Swantton,  106.  Reade  v. 
Iivrngtton,  3  John*.  Ch.  Rtp.  481.  The  atatute  is  silent  aa  to  rubitqtmt 
crediton  in  that  caae ;  but  it  ia  10  be  presumed  that  they  would  also  be  enti- 
tled to  relief,  according  to  the  doctrine  in  Reade  u.  Livingston,  if  then  waa 
aarlnctent  ground  to  infer  a  fraudulent  intent. 
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visions  in  the  statute  on  the  subject  of  trusts,  are  intended 
to  limit  their  continuance,  and  define  their  purposes  p 

and  express  trusts  are  allowed  in  those  cases  only 
•310    in  which  the  "purposes  of  the  trust  require  that 

the  legal  estate  should  pass  to  the  trustees.* 
Express  or  active  trusts  are  allowed,  (1.)  To  sell 
lands  for  the  benefit  of  creditors  ;  (2.)  To  sell,  mortgage*, 
or  lease  lands,  for  the  benefit  of  legatees,  or  for  the 
purpose  of  satisfying  any  charge  tberon  ;b  (8.)  To  re- 
ceive the  rents  and  profits  of  lands,  and  apply  them 
to  the  use  of  any  person  ;*  or  to  accumulate  the  same 


*  Express  trusts  are  abolished  in  Louisiana  by  their  civil  code,  art.  1507, 
bat  implied  trusts,  which  are  the  creature*  of  equity,  have  not  been  abro- 
gated, and  the  circuit  court  of  the  United  Stuloe  eierciaei  chancery  juris- 
diotion  in  Louisiana,  though  not  upon  any  new  or  foreign  principle,  bat  only 
by  changing  the  mode  of  redressing  wronga  and  protecting  rights.  Gaines 
o.  Chaw,  2  Honard  V.  S.  Rep.  619. 

b  In  Darling  v.  Rogers,  the  Chancellor  of  New-York  decided,  that  an  h. 
ligament  of  real  estate  for  the  benefit  of  creditors  to  assignees  in  trust  to  sell 
or  mortgage  the  same  was  void,  inasmuch  as  the  word  charge  in  the  statute 
was  confined  to  provisions  by  devise,  and  that  the  assignment  being  void  in 
that  respect,  was  wholly  void.  Bat  the  court  of  errors,  on  appeal,  in  Decem- 
ber, 1839,  reversed  the  decree  on  both  points.  The  power  to  mortgage  wan 
vnlid,  as  the  word  charge  comprehended  encumbrances,  and  even  if  not  valid, 
the  other  provisions  in  the  assignment,  not  being  inextricably  mingled  with 
the  former,  remained  good.  If  a  deed  contains  a  provision  which  is  illegal 
and  void,  whether  by  statute  or  common  law,  and  has  another  independent 
provision  which  Is  good,  the  deed  shall  stand  good  as  to  the  latter  provision. 
Darling  o.  Rogers,  23  WendtlVi  Rip.  483.  Adams'  and  Lambert's  case,  4 
Co.  104.  b.    S.  C.  Moore's  Rep.  648,  and  the  cases  there  cited. 

«  New-York  Revised  Statuttt,  vol.  L.  728,  sec.  55.  Lawiof  New-York, 
seas.  53,  c.  320,  sec,  10;  passed  April  30th,  1830.  Thai  last  act  was  in 
amendment  of  the  New-York  Recited  Statutes,  which  had  too  much  limited 
the  application  of  this  third  class  of  trusts.  Ch.  J.  Savage,  in  the  great  case 
of  Coster  8.  Loril lard,  decided  in  the  court  of  errors  of  New- York,  in  1835, 
(14  Wendell,  365,)  was  led  to  make  aome  observations  on  the  third  class  of 
active  trusts,  allowed  by  the  statute,  which  are  rather  startling,  and  calculated 
to  increase  our  regret  at  the  legislative  attempt  to  reduce  all  trusis  to  the 
three  specific  objects  mentioned.  A  conveyance  in  trust  to  receive  rents  and 
profits,  and  pay  seer,  was  a  familiar  trust  at  common  law,  (36  Hen.  VIII.  I 
Cruise's  Dig.  12. 1.  13,)  but  the  Revised  Statutes  abolish  all  trusts  except 
those  expressly  authorised,  and  no  trust  to  receive  rents  and  profile,  and  pof 
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for  the  purposes,  and  within  the  limits,  already  men- 
tioned. In  all  these  cases,  the  whole  estate  in  law  and 
equity  is  vested  in  the  trustee,  subject  only  to  the  exe- 
cution of  the  trusts ;  and  if  an  express  trust  be  created 
for  any  other  purpose,  no  estate  vests  in  the  trustee ; 
though,  if  the  trust  authorizes  the  performance  of  any 
act  lawful  under  a  power,  it  becomes  valid  as  a  power 
in  trust  Every  estate  and  interest  not  embraced  in  an 
express  trust,  and  not  otherwise  disposed  of,  remains  in, 
or  reverts  to  the  person  who  created  the  trust;  and  he 
may  dispose  of  the  lands  subject  to  the  trust,  or  in  the 
event  of  the  failure  or  termination  of  the  trust ;  and  the 
grantee  or  devisee,  will  have  a  legal  estate,  as  against 
all  persons  hut  the  trustee/     The  declaration  of  the 


tiem  Over  to  another,  is  authorized  or  valid.  The  provision  in  the  statute  in 
to  receive  the  rents  and  profits,  and  apply  t hem  (a  the  uee  of  another  The 
Ch.  J.  says,  ha  is  not  to  pay  over,  he  ii  to  apply  them  to  the  uee,  and  which 
M  mean  to  provide  mean*  and  pay  debts.  He  it  to  judge  of  the  propriety 
>!  the  expenditure*.  He  has  the  whole  estate,  legal  and  equitable,  and  the 
whole  management  of  it.  The  cestui  que  truit  has  no  estate,  hot  only  a 
right  to  enforce  the  trust  inequity.  Atiust  to  receive  and  pay  over,  gives  to 
(wiiii  que  trust  an  equitable  estate,  but  the  statute  permits  no  such  trust. 
The  trust  to  receive  and  apply  was  intended  for  the  cases  of  minora,  married 
■emeu,  lunetica,  and  spendthrifts.  If  this  construction  be  correct,  what  in- 
convenieneiea  have  been  produced  by  the  statutory  demolition  of  the  system 
of  trusts  1  who  wonldbo  a  trustee,  and  be  bound  to  took  into,  and  judge  of,  and 
pay  allthe  expenditure!  of  a  married  woman,  or  of  an  absent  friend,  or  of  the 
iftd  or  iqfinn,  who  stood  in  need  of  the  agency  of  a  trustee?  Bat  the  se- 
verity of  thai  construction  has  been  since  relaxed,  and  in  the  case  of  Gott  a. 
Cask,  7  Paige  Sep.  531,  the  chancellor  concluded  that  the  person  who  cre- 
ates a  trust  to  receive  rents  and  profits  or  income  for  the  use  of  another, 
might  direct  the  manner  in  which  they  should  be  applied,  and  that  be  might 
direct  thorn  to  be  paid  over  from  time  to  time  to  the  ccetui  que  (rust,  to  en- 
able  him  to  provide  himself  with  necessaries. 

•  Iftw-Yerk  Rented  Statutes,  vol.  i.  728,  729,  sac.  55.  58.  60,  61,  63. 
The  rule,  independent  of  statute  is,  that  truateea  take  that  quantity  of  inter- 
est only  which  the  purposes  of  the  trust  require,  and  the  instrument  creating 
it  puiuhs.  The  legal  estate  is  in  them  so  long  as  the  execution  of  the  trust 
requires  it,  and  no  [ooger,  and  then  it  Tests  in  the  person  beneficially  entitled. 
Boyley,  J,  in  Doe  r.  N  icholls,  1  Barnes.  a>  Crete.  336.     Denman,  Ch.  J.,  in 
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trust  must  be  contained  in  the  conveyance  to  the  trustee, 
or  the  conveyance  will  be  deemed  absolute  as  against 
the  subsequent  creditors  of  the  trustee,  without  notice 
of  the  trust,  or  as  against  purchasers  for  a  valuable 
consideration,  and  without  notice  r*  and  when  the  trust 
is  expressed  in  the  instrument  creating  the  estate,  every 
act  of  the  trustee  in  contravention  of  the  trust  is 
*311     •void."     So,  if  the  trust  be  to  receive  the  rents  and 


Doet>.  Ellis,  iAdalph.  f  Ellit,  582.  Doe  p.  Simpson,  5  EmftRep.  169. 
Doe  v.  Needs,  9  Mm.  $  Welle.  129.  Doe  e.  Timins,  1  Barn*,  f  Aid.  530. 
The  modem  chancery  cues  of  Stanton  a.  Hall,  3  flaw,  a}  Mylar,  ITS,  and 
Tyler  r.  Lake,  4  Sim™,  144,  S.  C.  3  Rum.  j-  Mylne,  183,  carried  tbe  ma- 
rital rlf  hti  or  claim  over  property  Tested  in  trustees  Tor  tbe  wife  to  a  treat 
extent,  and  a  rule  of  rigid  construction  against  any  separate  beneficial  inte- 
rest in  the  wife  was  adopted,  as  being  repugnant  to  the  common  law  princi- 
ples of  tbe  jut  mariti.  But  tbe  elder  eases,  and  other  and  more  reasonable 
rules  of  construction,  hare  supported  tbe  separate  interest  of  the  wife  Under 
deeds  of  settlement,  according  to  tbe  interest  and  equity  of  the  case,  and 
hare  upheld  the  technical  rights  of  the  trustees  against  any  future  husband, 
when  such  an  intention  was  reasonably  and  fairly  to  be  inferred  from  the 
language,  and  spirit,  and  object  of  the  deed  of  settlement.  Such  appears  to 
bethedoctrineof  the  cases  of  Nevile.  Saunders,  I  Frrn.  414.  Jonea  o. Lords 
Say  and  Seal,  1  Eq.  Cat.  Abr.  383,  pL  4,  S.  C.  8  finer,  369,  pi.  19,  (Lord 
Kenyon  said,  that  tbe  case  was  best  reported  in  Viner,  and  was  good  law.) 
Dixon  v.  Olraius,  S  Cox',  Coe.  414.  Doe  t>.  Wellan,  9  Binw.  d}  Aid.  84. 
WagstarT  o.  Smith,  9  Vttty,  519.     Doe  e.  Scott,  4  Bingham,  505. 

*  This  is  only  declaratory  of  what  was  the  law  before.  Prctiox  o:i  XI- 
ttracts,  toI.  1L  330.  Sanders  on  Utet  and  Trusts,  319.  And  it  follow*  of 
course,  that  the  trust  attaches  upon  the  purchaser  with  notice  of  it,  unlace  he 
bo  a  purchaser  from  a  person  who  had  purchased  for  a  valuable  considera- 
tion witbont  notice.  Lowther  v.  Carlton,  3  Atk.  Rep.  341 ;  and  see,  euprm, 
p.  179. 

*  Nits-York  Reviled  Statute;  vol.  L  730,  sec.  64,  65.  In  Louisiana,  a 
man  may  transfer  property  to  another,  to  stand  in  the  other's  name  for  his 
WW.  Hopec.  State  Bank,  4  Miller' e  Rep.  919.  The  relation  of  trustee  once 
established,  pervade*  every  transaction  respecting  the  trust  property,  until  it 
is  dissolved,  and  the  cestui  i/ue  trust  may  pursue  tbe  property  through  every 
mutation,  if  the  change  was  effected  by  tbe  schemes  of  the  trustee,  and  tbe 
property  or  its  proceeds  come  back  to  him,  De  Bevoiso  r>.  Bandford,  1  Hoff- 
nun'i  Ch.  Rep.  193. 

A  trustee  of  a  charity  cannot  alienate,  nor  grant  long  or  perpetual  leases, 
and  the  eettui  que  trust  may  pursue  the  land  in  the  hands  of  tbe  purchaser 
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profits  of  land,  and  apply  them  to  the  use  of  any 
person  during  the  life  of  auch  person,  or  for  any  shorter 
period,  the  person  beneficially  interested  therein  cannot 
assign,  or  in  any  manner  dispose  of  such  interest*.     The 


-chargeable  with  notice.  Blackaton  «.  Hemsworth  Hospital,  Duke's  Chari- 
table Utet,  644.  Lydiatt  o.  Foueh,  2  Vers.  410.  Leisin  an  TrutU,  404- 
Attorney  Goneral  c.  Green,  6  Veety,  453.  Bat  in  ■  proper  case  trustees  of 
■  charity  hsve  power  to  alienate  the  charity  properly.  Master  of  the  Rolls 
in  Attorney  General  v.  8.  Sea  Company,  4  Bemni,  453. 

A  bequest  by  will  to  executor*  in  (nut  Ed  tend  thr.  ttitator'i  tlaeet  la 
Ikitria,  there  to  remain  free,  is  a  valid  trust,  and  a  bill  by  the  bain  to  aet 
-aside  the  will  djernissed.     Roaa  r.  Vsrtner,  5  Houard't  Mi**.  Rep.  305. 

*  Nex-Yark  Recited  Staiutet,  vol.  i.  738.  aaa,  55,  amended  by  Act,  in 
April,  1830.  Ibid.  730.  we.  63.  The  value  of  this  provision  in  settlements 
open  children,  and  espccialry  married  daughter!,  if  stated,  tupra,  vol.  ii.  p. 
170.  Id  Hawley  *  King  v.  James  and  others,  July,  18.15,  Ch.  Walworth 
held,  that  a  trnat  to  pay  annuities  out  of  the  rents  and  profits  of  the  estate, 
waa  sufficient  to  sustain  a  trait  term  in  executors  and  trustees,  until  the 
youngest  child  or  grandchild  arrived  at  the  age  of  twenty-one,  if  any  of  the 
-annuitants  so  long  lived.  So,  a  trust  for  the  payment  of  debts  and  legacies, 
to  continue  until  a  child  or  grandchild  arrives  at  the  age  of  twan  ty-one,  will 
mat  determine  by  the  death  of  the  child  or  grandchild  under  age,  unless  the 
testator  intended  tbatthe  trust  should  then  cease  ;  bat  it  will  continue  until 
the  time  when  he  would  hnve  arrived  at  that  age  if  he  bad  lived,  and  this  for 
the  benefit  of  creditors  and  legatees.  Boraston's  case,  3  Co.  31,  a.  Sir 
Joseph  JekyH,  in  Lamai  b.  Holmeden,  3  P.  Wmt.  375.  Master  of  tbe  Rolls, 
in  Stanley  ».  Stanley,  16  Vetty,  506.  Where  an  annuity,  or  the  rente  and 
anfits  of  land,  are  placed  in  trnat  for  the  sole  use  and  benefit  of  the  eettvi 
erne  truer,  the  interest  will  pass  to  the  assignee  of  the  cestui  one  trust  under 
bankrupt  or  insolvent  lows,  notwithstanding  the  trustees  have  a  discretion  as 
to  the  time  and  manner  of  the  application,  or  the  annuity  be  declared  to  be 
given  for  the  maintenance  of  the  cestui  que  trust,  and  not  be  liable  for  his 
debts  or  charges.  The  policy  of  the  law  will  cot  permit  property  to  be  so 
limited  as  to  remain  In  the  grantee  for  life,  free  from  tbe  incidents  of  property, 
and  not  subject  to  his  debts.  Brandon  o.  Robinoon,  18  Vieey ,  439.  Graves 
v.  Dolphin,  1  8m.  66.  Green  s.  Spicer,  1  Rate  j-JYyine,  395.  So,  under 
the  New-York  Revited  Lawt,  vol.  1.  739.  sec.  57,  and  730.  sec.  63,  and  vol. 
il  174.  sec  38,  it  bus  been  held  in  Halletl  ».  Thompson,  5  Paige1!  Rep. 
563,  that  a  creditor's  bill  can  reach  the  rents  and  profits  of  laud  given  in  trust 
to  a  eeitvi  que  trutt,  when  the  whole  beneficial  interest  is  given  to  him,  re. 
•erring  to  him  under  the  statute  sufficient  sod  necessary  for  "  his  support 
The  creditor's  bill  will  also  reach  a  similar  interest  in  the 
e  of  personal  property  held  in  truasnbeyond  what  is  necessary 
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statute  further  provides  for  the  case  of  the  death  of  all 
the  trustees,  by  declaring  that  the  trust  shall  not  descend 
to  the  real  or  personal  representatives  of  the  surviving 
trustee,  but  shall  be  vested  in  the  court  of  chancery,  to- 
be  executed  under  its  direction.*  The  court  may  also 
accept  the  resignation  of  a  trustee,  and  discharge  him, 
or  remove  him  for  just  cause,  and  supply  the  vacancy, 
or  any  want  of  trustees,  in  its  discretion.11 


ter  the  rapport  of  the  cettui  que  truit.  But  to  protect,  the  necessary  sup- 
port from  the  reach  of  the  creditor,  the  interest  of  the  ceitui  que  (rust  must 
be  inalienablo  during  the  existence  of  the  trust.  Thie,  according  to  the  case 
cited,  a  the  condition  of  the  reeerratioa  of  the  necessary  maintenance  of  the 
eeitui  que  trutt,  bath  ox  to  real  end  personal  property  so  placed  in  trust-  An 
annuity  to  a  child  is  inalienable  nnder  the  New-York  Revised  Statutes,  and 
it  cannot  be  reached  by  a  creditor's  bill  in  advance,  or  before  the  quarterly 
payment! had  become  due,  nor  doee  itpaai  to  assignees  under  insolvent  laws- 
And  if  the  income  or  interest  of  the  trust  fund  be  necessary  for  the  support  of 
the  ceitui  oik  (nut,  nothing  bat  a  surplus  thereof  beyond  each  necessity 
can  be  reacbed  by  a  creditor's  bill     Chits  e.  Bool,  8  Paige't  Rtp.  83. 

*  At  common  law  when  the  trustee,  if  alone,  dice,  the  tmst  in  land  with 
the  legal  title  devolves  upon  the  heirs  of  the  trustee.  The  surviving  trustee 
in  England  of  an  estate  in  fee,  is  not  bound  to  let  it  descend  to  the  heir  at  law, 
bnt  may  devise  it  in  trust.  Lord  Langdale,  Titley  c.  Wolsteholme,  7  Beacan, 
425.  The  heir  may  refuse  tbe  office,  or  chancery  be  applied  to  for  the  appoint- 
ment of  0  now  trustee.  Until  this  in  done,  the  tmst  follows,  the  estate,  except  in 
New-York,  where  the  Reviled  Statutes  have  provided  otherwise.  Berrien  e. 
McLane,  1  Hoffman' i  Ch.  Rep.  422.  If  it  was  a  trust  of  personal  property,  it 
passed  to  the  executor  of  the  trustee,  but  not  as  assets,  and  the  executor  took 
as  trustee,  subject  to  the  terms  on  which  it  was  bold  by  the  testator.  Diss 
D.  Brunei),  34  Wendell,  I.  It  was  left  as  an  unsettled  point  ia  De  Peyster  e. 
Clendining,  8  Paige't  Rip.  396,  whether  an  administrator  with  the  will  an- 
nexed, could  execute  a  trust  given  by  the  will  to  an  executor  who  refused  to. 
sot,  and  to  avoid  all  difficulty  the  chancellor  in  that  case  appointed  the  ad- 
ministrator such  trustee. 

>  New-York  Reviled  Statute,,  vol.  1.  730.  sec.  68,  69,  70,  71.  ShotweB 
V.  Mott,  9  Sandford  Ch.  Rep.  46,  58.  By  the  Maitachatettl  Reviled 
Statute*,  of  1835,  part  3,  tit.  4.  69,  the  duties  of  all  trustees  appointed  by 
will,  are  specially  prescribed,  and  the  courts  of  probate,  and  the  supreme 
judicial  court,  are  invested  with  general  chancery  powers  in  reaped  to  sB 
such  trusts.  In  Pennsylvania,  by  the  statute  of  1836,  the  courts  of  comma* 
pleas  have  enlarged  and  equity  jurisdiction  to  appoint,  control,  and  dismiss, 
trustees.     Purdon'i  Dig.  J 6. 
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These  powers,  conferred  upon  the  court  of  chancery, 
are  essentially  declaratory  of  the  jurisdiction  which 
equity  already  possessed  and  exercised ;  and  it  was  also 
well  settled,  that  a  trustee  who  had  accepted  a  trust 
could  not  afterwards  divest  himself  of  it  without  per- 
formance, unless  with  the  assent  of  the  cestui  que  truit,  or 
under  the  direction  of  chancery.1  But  the  provision 
that  trusts  shall  not  descend  to  the  representatives  of  ' 
the  trustee,  is  very  valuable;  for  the  trust,  in  such 
a  case,  might  be  deposited  very  insecurely  for  the  cestui 
que  trust,  and  in  the  case  of  chattels  there  are  doubt  and 
difficulty  as  to  the  transmission.1*  The  object  of  the 
New-York  Revised  Statutes  was  to  abolish  all  trusts  in 


'  Shepherd  «.  M'Eyen,  4  Joins.  Ch,  Rep.  136.  Sir  William  Grant,  in 
Chilian  v.  Bradley,  1  Joe.  d>  Walk.  6&  See  also,  Hied  o.  Truelore,  Amb. 
417.  Doyle  t>.  Blake,  3  Sch.  f  Lef.  331.  By  a  statute  in  Maryland,  in 
1829,  a  trustee  nndor  a  will  may,  by  a  declaration  in  writing,  filed  with  the 
register  of  Willi,  relinquish  bis  trust. 

It  in  settled  principle  in  equity,  that  a  trnrt  is  not  to  fail  from  the  want  of 
a  trustee,  or  for  any  other  came,  nnlen  it  would  be  inconsistent  with  law  or 
public  policy.  Shepherd  ».  M'Evers,  4  Johnt.  Ch.  Rep.  136.  Staggn.  Beek- 
min,  S  EdaartW  V.  Ch.  Rep.  89-    Ray  o.  Adams,  3  Mylne  4-  Kern,  237. 

It  ni  lettled  in  New- York,  prior  to  the  Reyiswl  Statute*,  in  the  cue  of 
hckson  s.  Delancy,  13  Johns.  537,  oiler  a  full  review  of  the  English  «u- 
thorities,  that  trait  estate*,  including  the  interest  of  a  mortgagee,  passed 
ucder  the  general  words  in  a  will,  relating  to  the  realty,  unless  it  could  bo 
collected  from  the  expressions  in  the  will,  or  the  purposes  and  object!  of  the  tes- 
tis*, that  bis  intention  was  othtraiie,  in  which  case,  if  there  was  no  sur- 
riring  trustee,  the  trust  estate  would  descend  to  the  heirs  at  law,  and  in  either 
case  the  real  or  persona]  representatives  would  take  the  estate  ai  trustee* 
chargeable  with  the  trust-  See,  in  addition  to  the  authorities  cited,  in  13  Juhn- 
Mmndtotba  tame  point,  Woodhonse  E.Meredith,  1  JoTericaie, 450,  Ballard 
*.  Carter,  S  Pick.  1 13.  See,  also,  infra,  p.  334,  335,  as  to  the  execution  of 
powers  by  will. 

'  Trust  property  does  not  pus  to  the  aisigneei  of  the  trustee,  except  sub- 
ject to  the  trust ;  (Godfrey  t>.  Funo,  3  P.  Win*.  165.  Ex  parte  Dumu,  1 
ili.Ksp.S31.  Ex  parte  Bayers,  5  Pes.  169.  Dexter  v.  Stewart,  7  JtkmS. 
Ch.  Reji.  53,)  and  equity  will  lay  hold  of  trust  property  passing  to  the  repre- 
nalatirss  of  the  trustee,  and  direct  it  for  the  benefit  of  the  cestui  que  trust 
Dmsoombv.  Dunseomb,  2  Horr.  $  !&unf.  1 1 .  Ridgely  t.  Carey,  4  flarr 
4-  M'Xtnry,  167. 
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real  estate,  except  the  express  trusts  which  are  enu- 
merated, and  resulting  trusts.  The  provisions  as  to 
uses  and  trusts  were  earnestly  recommended  by  the 
revisers,  under  the  conviction  that  they  would  "  sweep 

away  an  immense  mass  of  useless  refinements  and 
•312    distinctions,  relieve  the  "law  of  real  property,  t» 

a  great  extent,  from  its  abstruseness  and  uncer- 
tainty, and  render  it,  as  a  system,  intelligible  and  con- 
sistent; that  the  security  of  creditors  and  purchasers 
will  be  increased,  the  investigation  of  titles  much  fa- 
cilitated, the  means  of  alienation  be  rendered  far  more 
simple,  and  less  expensive,  and,  finally,  that  nu- 
merous sources  of  vexatious  litigation  will  be  perpe- 
tually closed." 

It  is  very  doubtful  whether  the  abolition  of  uses,  and 
the  reduction  of  all  authorized  trusts  to  those  specially 
mentioned,  will  ever  be  productive  of  such  marvellous 
results.  The  apprehension  is,  that  the  boundaries  pre- 
scribed will  prove  too  restricted  for  the  future  exigencies 
of  society,  and  bar  the  jurisdiction  of  equity  over  many 
cases  of  trusts  which  ought  to  be  protected  and  enforced, 
but  which  do  not  come  within  the  enumerated  list,  box 
belong  strictly  to  the  class  of  resulting  trusts.  The  at- 
tempt to  bring  all  trusts  within  the  narrowest  compass, 
strikes  me  as  one  of  the  most  questionable  undertakings, 
in  the  whole  business  of  the  revision.  It  must  be  ex- 
tremely difficult  to  define  with  precision,  and  with  a 
few  brief  lines  and  limits,  the  broad  field  of  trusts  of 
which  equity  ought  to  have  cognizance.  The  English 
system  of  trusts  is  a  rational  and  just  code,  adapted  to 
the  improvements,  and  wealth,  and  wants  of  the  cation, 
and  it  has  been  gradually  reared  and  perfected  by  the 
sage  reflections  of  a  succession  of  eminent  men.  Nor 
can  the  law  be  effectually  relieved  from  its  "abstruse- 
ness and  uncertainty,"  so  long  as  it  leaves  undefined  and 
untouched)  that  mysterious  class  of  trusts  "  arising-  or 
resulting  by  implication  of  law."     Those  trusts  depend 
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eatirely  od  judicial  construction ;  and  the  law  on  this 
branch  of  trusts  is  left  as  uncertain,  and  as  debatable  as 
ever.  Implied  trusts  axe  liable  to  be  extended,  and 
pressed  indefinitely,  in  cases  where  there  may  be  no 
other  way  to  recognise  and  enforce  the  obligations  which 
justice  imperiously  demands.  The  statute  further  pro- 
vides, that  if  an  express  trust  shall  be  created  for  a 
purpose  not  enumerated,  and  it  shall  authorize  the  per- 
formance of  any  act  lawful  under  a  power,  the 
trust  shall  be  valid  "  as  a  power  in  trust."  •This  *313 
provision  reanimates  a  class  of  trusts  under  a  new 
name,  with  which  the  profession  is  not  familiar,  and  it 
opens  a  wide  door  for  future  forensic  discussion.  It  is 
in  vain  to  think  that  an  end  can  be  put  to  the  intermi- 
nable nature  of  trusts  arising  in  a  great  community, 
busy  in  the  pursuit,  anxious  for  the  security,  and  blessed 
with  the  enjoyment  of  property  in  all  its  ideal  and  tan- 
gible modifications.  The  usages  of  a  civilized  people 
are  the  gradual  result  of  their  wants  and  wishes.  They 
form  the  best  portions  of  their  laws.  Opinion  and  habits 
coincide ;  they  are  accommodated  to  circumstances,  and 
mould  themselves  to  the  complicated  demands  of  wealth 
and  refinement.  We  cannot  hope  to  check  the  enter- 
prising spirit  of  gain,  the  pride  of  families,  the  anxieties 
of  parents,  the  importunities  of  luxury,  the  fixedness  of 
habits,  the  subtleties  of  intellect.  They  are  incessantly 
active  in  engendering  distinctions  calculated  to  elude, 
impair  or  undermine  the  fairest  and  proudest  models  of 
legislation  that  can  be  matured  in  the  closet,  and  ushered 
into  the  world,  under  the  imposing  forms  of  legislative 
sanction.* 


■  In  the  Maetackunette  Rtoittd  Statutes,  of  1335,  there  it  do  innovation 
made  upon  Ilia  former  established  system  of  trusts.  The  statute  of  39  Charlea 
II.,  c.  3,  sec.  7  and  8,  in  adopted  without  alteration,  and  with  the  further  de- 
claratory prorarioB,  that  no  trust,  whether  implied  by  law  or  (Mated  by  the 
parties,  should  defeat  the  title  of  a  bona  fide  purchaser  for  a  valuable  con- 
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■deration,  tuul  withont  notice  of  the  trntt,  or  prevent  ■  creditor  without  mmbi 
notice  from  attaching  the  land.  The  CMnmJmugn  who  prepared  the  Mae. 
HChuietu  itiitato  oode,  have  given  an  excellent  specimen  of  preciiion  end 
brevity.  They  profeee  to  have  kept  in  view  the  general  plan  of  the  New- 
York  code,  bat  in  eeveral  raipeoti  they  have  (and  wkely,  aa  I  think,)  not 
carried  on  their  reviaion  with  ao  bold  a  hand. 
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OF    FOWEHB. 


The  powers  with  which  we  are  moat  familiar  in  this 
country,  are  common  law  authorities,  of  simple  form 
and  direct  application  ;  such  as  a  power  to  sell  land,  to 
execute  a  deed,  to  make  a  contract,  or  to  manage  any 
particular  business ;  with  instructions  more  or  less 
specific,  according  to  the  nature  of  the  case.  But  the 
powers  now  alluded  to,  are  of  a  more  latent  and  myste- 
rious character,  and  they  derive  their  effect  from  the 
statute  of  uses.  They  are  declarations  of  trust,  and 
modifications  of  future  uses ;  and  the  estates  arising 
from  the  execution  of  them  have  been  classed  under  the 
bead  of  contingent  uses.  They  are  so  much  more  con- 
venient, and  manageable  than  common  law  conditions, 
that  they  have  been  largely  introduced  into  family  set- 
tlements. It  was  repugnant  to  a  feoffment  at  common 
law,  that  a  power  should  be  reserved  to  revoke  it ;  and 
a  power  of  entry,  for  a  condition  broken,  could  not  be 
reserved  to  a  stranger.  These  technical  difficulties 
gave  occasion  to  the  introduction  of  powers,  in  connexion 
with  uses ;  and  Mr.  Sugden  says,  that  modem  settle- 
ments were  introduced,  and  powers  arose,  after  uses 
were  established  in  equity,  and  before  they  were  recog- 
nised at  law. 

All  these  powers  are,  in  fact,  powers  of  revocation 
and  appointment.  Every  power  of  appointment  is 
strictly  a  power  of  revocation ;  for  it  always  postpones, 
abridges,  or  defeats,  in  a  greater  or  less  degree,  the 
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previous  uses  and  "estates,  and  appoints  new  ones  in 
their  stead.  As  soon  as  the  power  granted  or  reserved  in 
the  instrument  settling  an  estate  is  exerted,  by  changing 
the  old,  and  appointing  other  uses  to  which  the  feoffee 
is  to  stand  seised,  the  estate  of  the  feoffee  is  drawn  to 
the  new  uses  as  soon  as  they  arise  by  means  of  the 
power,  and  the  statute  executes  the  possession.  An  ap- 
pointment under  a  power  operates  to  substitute  one 
cestui  que  vee  for  another.*  The  use  arising  from  the 
act  of  the  person  nominated  in  a  deed  of  settlement,  is 
a  use  arising  from  the  execution  of  a  power.  It  is  a 
future  or  contingent  use  until  the  act  be  done,  and  then 
it  becomes  an  actual  estate  by  the  operation  of  die 
statute.  By  means  of  powers  the  owner  is  enabled 
either  to  reserve  to  himself  a  qualified  species  of  do- 
minion, distinct  from  the  legal  estate,  or  to  delegate  that 
dominion  to  strangers,  and  withdraw  the  legal  estate 
out  of  the  trustee,  and  give  it  a  new  direction.  The 
power  operates  as  a  revocation  of  the  uses  declared  or 
resulting,  by  means  of  the  original  conveyance,  and  as 
a  limitation  of  new  uses. 

L   Of  the  nature  and  divuion  of  power*. 

In  creating  a  power,  the  parties  concerned  in  it  are, 
the  donor,  who  coolers  the  power,  the  appointor  or  donee, 
who  executes  it,  and  the  appointee,  or  person  in  whose 
favour  it  is  executed.  Mr.  Sugden,  upon  the  authority 
of  Sir  Edward  CUre't  case,*  defines  a  power  to  be  an 
authority  enabling  a  person  to  dispose,  through  the  me- 
dium of  the  statute  of  uses,  of  an  interest,  vested  either 
in  himself  or  in  another  person.  It  is  a  mere  right  to 
limit  a  use ;  and  the  appointment  in  pursuance  of  it,  is 
the  event  on  which  the  use  is  to  arise.1     The  usual  clas- 


•  ButUr',  note,  231,  to  Co.  Litt.  lib.  3. 
fc  G  Co.  17,  b.     Sugdtn  on  Paver*,  82. 

•  The  New-York  Reviled  Statute!  have  enbatitnted  the  tvorda  grantor 
td  grantee,  for  the  donor  and  donee  of  a  power  in  tba  Eogliah  laar- 
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sification  of  powers  is  as  follows:  (1.)  Powers 
appendant  or  appurtenant;  and  they  enable  "the  *317 
party  to  create  an  estate,  which  attaches  on  his 
own  interest.  If  an  estate  be  limited  to  a  man  for  life, 
with  power  to  make  leases  in  possession,  every  lease 
which  he  executes  under  the  power,  must  take  effect 
oat  of  his  life  estate.  (2.)  Powers  collateral,  or  in  grou, 
do  not  attach  on  the  interest  of  the  party,  but  they 
enable  him  to  create  an  estate  independent  of  his  own. 
Thus,  if  a  tenant  in  fee  settles  his  estate  on  others,  and 
reserves  to  himself  only  a  particular  power,  the  ex- 
ercise of  that  power  must  be  on  the  interest  created 
and  settled  on  another.  So,  a  power  given  to  a  tenant 
for  life  to  appoint  the  estate  after  his  death,  as  a  jointure 
to  his  wife,  or  portions  to  his  children,  or  to  raise  a  term 
to  commence  from  his  death,  is  a  power  collateral,  or  in 
gross,  for  it  cannot  affect  the  life  estate  of  the  donee  of 
the  power.  A  power  given  to  a  stranger  to  dispose  of, 
or  charge  the  land  for  his  own  benefit,  is  a  power  also  of 
this  class.1  (3.)  Power*  simply  collateral,  are  those  which 
are  given  to  a  person  who  has  no  interest  in  the  land 
and  to  whom  no  estate  is  given.  Thus,  a  power  given 
to  a  stranger  to  revoke  a  settlement,  and  appoint  new 
oses  to  other  persons  designated  in  the  deed,  is  a  power 
amply  collateral." 

This  classification  of  powers  is  admitted  to  be  impor- 
tant only  with  reference  to  the  ability  of  the  donee  to 
suspend,  extinguish,  or  merge  the  power.  The  general 
rule  is,  that  a  power  shall  not  be  exercised  in  derogation 
of  a  prior  grant  by  the  appointor.    But  this  whole  di- 


*  It  tiu  been  the  opinion  of  eminent  lawyers,  that  a  power  in  a  tenant  lot 
life  t"  charge  oi  appoint  portions  lor  ha  children,  wu  merely  a  power  of  ne- 
wotioa  or  Domination,  and  not  a  power  in  grooa,  and  lonot  to  be  eitin guiibod 
V»  Sao  or  feoffment  But  Sir  Edward  Sngdeahaa  clearly  ihown  that  thai 
'  ee»  wu  founded  in  error.     Sugdrn  on  Peteeri,  72. 74.  79. 

lHala,Ch.&,Hardr«M,415.    Sugdea  on  P<nntri,i6— 49,  2d  London ed. 
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vision  of  powers  is  condemned,  as  too  artificial  and 
arbitrary ;  and  it  serves  to  give  an  unnecessary  com- 
plexity to^the  subject  by  overstrained  distinctions.  Mr. 
Powell  makes  a  very  plain  and  intelligible 
•318  'division  of  powers,  into  general  powers,  and  par- 
ticular powers  ;■  and  Mr.  Humphrey11  adopts  the 
same  division,  and  concludes  that  a  more  simple  and 
better  distribution  of  powers  would  be  into  (1.)  General 
powers,  to  be  exercised  in  favour  of  any  person  whom 
the  appointor  chooses.  (2.)  Particular  powers,  to  be 
exercised  in  favour  of  specific  objects.  The  suggestion 
has  been  essentially  followed  in  the  New-  York  Rented 
Statute*,'  which  have  abolished  the  existing  law  of 
powers,  and  established  new  provisions  for  their  cre- 
ation, construction,  and  execution.*  A  power  is  defined 
in  them  to  be  an  authority  to  do  some  act  in  relation  to 
lands,  or  the  creation  of  estates  therein,  or  of  charges 
thereon,  which  the  owner,  granting  or  reserving  such 
power,  might  himself  lawfully  perform  ;  and  it  must  be 
granted  by  some  person  capable  at  the  time  of  alienating 
such  interest  in  the  land.  Powers,  says  the  statute,  are 
general  or  special)  and  beneficial  or  in  trust.  A  general 
power  authorizes  the  alienation  in  fee,  by  deed,  will,  or 
charge,  to  any  alienee  whatever.  The  power  is  special 
when  the  appointee  is  designated,  or  a  lesser  interest 
than  a  fee  is  authorized  to  be  conveyed.'    Itis  beneficial 


■  Sea  his  long  note  to  Fcarne  on  Executory  Devil**,  347 — 388,  which  in 
a  clou  and  able  view  of  the  doctrine  of  powers  of  revocation  and  ippoiut- 

1  Observation*  an  Real  Property,  83. 

•  Voi  i.  739. 

•  The  Ncic-Yurk  Reeittd  Statute*  have  aboliihed  powera  at  common 
law,  ai  welt  aa  power*  under  (he  statute  of  me*,  so  fat  aa  they  related  la 
land,  except  it  be  a  liroplo  power  of  attorney  to  convey  lands  for  the  benefit 
of  the  owner.  The  article  coanDencea  with  thw  broad  proportion,  pvwer* 
are  aholithed. 

•  Ibid.  733,  aec.  74,  75,  76,  77,  78.  There  is  the  aame  definition  of  a 
genera],  and  of  ■  1000181  power,  in  Sugden,  435,  and  in  Butler1*  nale,  231, 
to  Co.  Litt  371,  b. 
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■when  no  person  other  than  the  grantee  has  by  the  terms 
of  its  creation,  any  interest  in  its  execution."  A  general 
power  u  in  trust,  when  any  person  other  than  the  grantee 
of  the  power  is  designated  as  entitled  to  the 
whole,  or  part  of  the  proceeds,  or  other  *benefit  *819 
to  result  from  the  execution  of  the  power.  A 
special  power  is  in  trust,  when  the  dispositions  it  author- 
izes are  limited  to  be  made  to  any  person  or  class  of 
persons  other  than  the  grantee  of  the  power ;  or  when 
any  person  or  class  of  persons,  other  than  the  grantee, 
is  designated  as  entitled  to  any  benefit  from  the  dispo- 
sition or  charge  authorized  by  the  power. b 

II.  Of  the  creation  of  powers. 

(1.)  Estate  created  by  the  power. 

No  formal  set  of  words  is  requisite  to  create  or  re- 
serve a  power.  It  may  be  created  by  deed  or  will ;  and 
it  is  sufficient  that  the  intention  be  clearly  declared. 
The  creation,  execution,  and  destruction  of  powers,  all 
depend  on  the  substantial  intention  of  the  parties ;  and 
they  are  construed  equitably  and  liberally  in  furtherance 
■of  that  intention.'  Nor  is  it  material  whether  the  donee 
of  the  power  be  authorized  to  limit  and  appoint  the 
estate,  or  whether  the  language  of  the  settlement  goes  at 
ooce  to  the  practical  effect  intended,  and  authorizes  the 
donee  to  sell,  lease,  or  exchange.11  A  devise  of  an  estate 
generally,  or  indefinitely,  with  a  power  of  disposition 
over  it,  carries  a  fee.*    But  where  the  estate  is  given  for 


>  Ncte-Tork  Revited  Statute*,  toI.  L  739,  IOC  79. 

'  Ntie-YorSc  Revit'd  Slatutti,  vol.  i.  734,  mc.  94,  95.  Late*  Nta-Yark, 
April  20th,  1830,  c.  330,  we.  11. 

'  Lord  Manifold,  Doug.  Rep.  393.  Lord  Ellenboronj-h,  3  Evit'e  Rep. 
441.    Jackeon  e.Veedar,  11  John*.  Rep.  169. 

'  Sugden  en  Pavers,  96. 

'  Dolisan's  Rep.  58.  1  Janes,  137.  Co.  Litt.  9,  b.  See  infra,  p.  53G, 
S.  P.  Ad  eatata  fat  life,  with  nil  unqualified  power  to  appoint  the  inherit- 
•bob,  make*  the  whole  an  equitable  fee.    Barford  v.  Street,  16  Vest),  135- 
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life  only,  the  devisee  lakes  only  an  estate  for  life,  though 
a  power  of  disposition,  or  to  appoint  the  fee  by  deed  or 
will,  be  annexed ;  unless  there  should  be  some  manifest 
general  intent  of  the  testator,  which  would  be  defeated 
by  adhering  to  this  particular  intent  Words  of  impli- 
cation do  not  merge  or  destroy  an  express  estate  for  life, 
noless  it  becomes  absolutely  necessary  to  uphold  some 
manifest  general  intent."    The  rule  is  more  inflexible 

where  a  specific  mode  of  exercising  die  power  is 
•320     pointed  out ;  but  if  the  estate  •for  life  be  given  to 

let  in  estates  to  strangers,  and  no  specific  mode 
is  required  in  the  disposition  of  the  inheritance,  there,  if" 
the  intervening  estates  do  not  take  effect,  the  devisee 
takes  the  entire  fee.*  The  New-York  Recmd  Statute? 
have  provided  for  this  case,  by  declaring,  that  where  an 
absolute  power  of  disposition,  not  accompanied  by  any 
trust,  or  a  general  and  beneficial  power  to  devise  the 
inheritance,  shall  be  given  to  the  owner  of  a  particular 
estate  for  life  or  years,  such  estate  shall  be  changed  into 
a  fee,  absolute  in  respect  to  the  right  of  creditors  and 
purchasers,  but  subject  to  any  future  estates  limited 
thereon,  in  case  the  power  should  not  be  executed,  or  the 
lands  sold  for  debt.  So,  if  a  like  power  of  disposition 
be  given  to  any  person  to  whom  no  particular  estate  is 
limited,  he  takes  a  fee,  subject  to  any  future  estates  lini-  ■ 
ited  thereon,  but  absolute  in  respect  to  creditors  and 
purchasers.  The  absolute  power  of  disposition  exists, 
when  the  grantee  is  enabled,  in  his  lifetime,  to  dispose 
of  the  entire  fee  for  his  own  benefit,*1 


*  3  Leon.  71.  4  ibid.  41.  S.  C.  Liefe  r.  Saltingatone,  1  Mod.  Rep.  189. 
Doe  c  Thonby,  10  Eaeft  Rep.  438.  ToralLneon  r.  Dighton,  1  Sail.  Rtf. 
939.  Crawling  n.  Cronsiing,  3  Cox,  396.  Raid  v.  ShorgoJd,  10  Vemu,  370. 
Jackeon  t.  Rabins,  16  Johni.  Rep.  588.  Id  lh«  CUoof  Flinttaam,  11  Scrg. 
4,  Ranlt,  16.    See,  alio,  infra,  p.  535,  536. 

h  Sugdtn  on  Power*,  96—101. 

•VoLi.732,»ee.81,8a.84. 

<  Nmo-Yark  Rtvittd  Statute;  to],  i.  733,  >ec.  85. 
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(2.)  Devise  to  executors. 

The  earlier  cases  established  the  distinction  that  a 
devise  of  land  to  executors  to  sell,  passed  the  interest  in 
it ;  but  a  devise  that  executor*  shall  tell,  or  that  the  lands 
tkatt  he  told  by  them,  gave  them  but  a  power.  This  dis- 
tinction was  taken  as  early  as  the  time  of  Henry  VL,' 
and  it  received  the  sanction  of  Littleton,  and  Coke,  and 
of  the  modem  determinations.*  A  devise  of  the  land  to 
be  told  by  the  executors,  confers  a  power,  and  does 
not  give  any  •interest.*  The  New-York  Rented  *331 
Statutes  have  interfered  with  these  distinctions, 
though  they  seem  not  to  have  settled  them  in  the  clearest 
runner.  They  declare,4  that "  a  devise  of  land*  to  exeo- 
•tori,  or  other  trustees,  to  le  told  or  mortgaged,  where  the 
s  are  not  also  empowered  to  receive  the  rents  and 


'  Year  Book,  9  Hen,  VI..  13,  b.  24,  b. 

1  lilt.  see.  1C9.  Gt.Litt.  113, a  181, b.  Henell  ».  Barnes,  Cn. C.  380. 
Yw*s  s.  Cornpten,  ST.  Wnu.  308.  Bergen  *.  Bennett,  1  Cohi1  Cmi  » 
ft™,  16.  Jackson  ».  Schauber,  7  Cowen'i  Raf.  1ST.  Peck  ».  Hender- 
«M,  7  Verger,  19. 

•  Ferahw  *.  Proctor,  *  On.  d>  Moult,  439.  6.  C.  Pen.  d>  Baffle'*  Bq. 
Cm.  498.  This  ■  the  opinion  ef  Sir  Bdwird  Sugden,  and  I  think  tt  is,  open 
<he»beie,tbebetteropinion;  but  Mr.  IlargniTc  thought  differently ;  and  be 
"fera  to  Lord  Coke  in  support  of  the  position,  that  if  one  devitet  land  to  he 
lid  4j  hit  txtevton,  an  interest  peases.  Sugden  an  Power;  104—108. 
Mttg.  Of.  Litt.  113,a.  note,  146.  A  devkw  that  exeeutora  or  others  may 
MB  ■  always  a  naked  power.  1  Outnec  en  Poinrrs,  53.  Bat  it  is  under- 
stood that  a  person  nay  by  a  single  instrument  be  invested  with  a  power 
esopled  with  an  intereat  ai  to  one  aetata,  and  a  naked  power  u  to  another 
Niels  in  the  suae  land.  Bloomer  e.Waldrou,  3  HUTtRep.  361.  The  dia- 
uuriions  on  (ha  subject  have  the  appearance  of  too  curious  and  overstrain- 
ads  refinement;  and  Mr.  Hsrgrave  pushed  hie  opinion  to  the  extent  of  bold - 
iaf i  that  a  devise  that  eiecufore  should  tell,  and  a  dovise  of  land*  la  It 
tU  by  executors,  equally  invested  them  with  a  tee.  The  general  doetrine 
applicable  to  the  subject  in,  that  trustee*  are  to  be  presumed  to  hate  been 
clothed  with  an  estate  commensurate  with  the  charges  or  duties  imposed  on 
■aem,  and  were  not  by  mere  construction  to  take  a  greater  estate  than  the 
•erase-  of  the  trust  require*  Lord  IHrdwicke,  in  Gibson  v.  Mount/art,  1 
Testy,  491.     Heath,  J.,  in  Doe  t.  Barthrop,  5  Taunton,  385. 

'  Ntw-Ycrk  Reviled  Statute*,  vol.  i.  T29,sec  56. 
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profits,  shall  vest  no  estate  in  the  trustees ;  but  the  trust 
shall  be  valid  as  a  power,  and  the  lands  shall  descend 
to  the  heirs,  or  pass  to  the  devisees  of  the  testator,  sub- 
ject to  the  execution  of  the  power."  If  the  construc- 
tion of  this  section  be,  that  a  devise  of  the  lands  to 
executors  to  be  sold,  does  not  pass  an  interest  without  a 
special  authority  to  receive  the  rent*,  then  the  estate  does 
not,  in  any  of  the  cases  already  mentioned,  pass  to  the 
executors,  and  the  devise  is  only  a  power  simply  col- 
lateral. The  English  rule  is,  that  an  estate  may  be  con- 
veyed to  trustees  to  sell,  with  a  provision  that  the  rents 
and  profits  be,  in  the  mean  time,  received  by  the  party 
who  would  have  been  entitled  if  the  deed  had  not  been 
made,  and  yet  the  trustees  will  take  a  fee."  If  the  trust 
be  valid  at  a  power,  then,  in  every  such  case,"  "  the  lands 

to  which  the  trust  relates  remain  in,  or  descend 
•322     to,  the  persons  "entitled,  subject  to  the  trust  as  a 

power."  The  statute*  authorizes  "  express  trusts 
to  be  created  to  sell  lauds,  for  the  benefit  of  creditors,  or 
for  (the  benefit  of  legatees,  or  for  the]  purpose  of  satis- 
fying charges."  These  are  the  very  trusts  or  powers 
relative  to  executors  which  we  are  considering ;  and  by 
the  same  statute,"  "  every  express  trust,  valid  as  such  in 
its  creation,  except  at  therein  otherwise  provided,  vests  the 
whole  estate  in  the  trustees,  subject  to  the  execution  of 
the  trust."     The  conclusion  would  seem  to  be,  that,  as 


'  KnmiB  v.  Dsardon,  S  Etut'i  Hup.  948.  In  Ohio,  «  power  given  to  eie- 
caton  to  Mil  land,  whoa  (hey  deem  it  Can  be  done  to  good  advantage,  and  to 
distribute  the  proceed*,  in  ■  power  with  an  interest,  and  entitles  them  to  the 
peenerionofthe  loud,  though  the  fee  in  the  mem  lime  deecendi  ta  the  heir. 
Dabne;  «.  Manning,  3  Ohio  Rip.  321. 

■  Niic-York  Bmittd  Statute;  Tol.  1.  739,  mc.  59. 

•  Ibid.  vol.  i.  729,  aec.  55. 

'  Ibid.  vol.  i.  799,  nc.  60.  In  mien  of  land*  by  executors,  under  a  power 
in  the  will  for  the  payment  of  debt*  and  legacies,  the  tales  moat  be  conduct- 
ed under  the  lame  regulation!  prescribed  in  the  caee  of  aale*  by  order  of  eay 
Hid.  vol.  iL  109,  eec.  56. 
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a  general  rule,  every  express  trust  created  by  will  to  sell 
lands,  carries  the  fee  with  it;  but  if  the  executors  be  not 
also  empowered  to  receive  the  rents  and  profits,  they  take  no 
estate,  and  the  trust  becomes  a  power  without  interest 
This  restriction  of  the  general  rule  applies  to  the  case 
of  a  "  devise  of  lands  to  executors  to  be  sold  or  mortgaged ;" 
and  the  usual  case  of  a  direction  in  the  will  to  the  executors 
to  sell  lands  to  pay  debts  or  legacies,  is  not  within  the 
liberal  terms  of  the  restriction  ;  and  it  may  be  a  question 
whether  it  be  one  of  the  cases  in  which,  according  to  the 
60th  section  above  mentioned,  "  the  whole  estate  is  in 
the  trustees."1 

(3.)  Powers  under  the  statute  of  uses. 

Powers  of  appointment  and  revocation  may  be  re- 
served, in  conveyances  under  the  statute  of  uses,  as  well 
as  in  conveyances  at  common  law ;  but  the  deed  of  bar- 
gain and  sale,  or  of  covenant  to  stand  seised,  must  be 
sustained  by  a  sufficient  consideration,  according  to  the 
nature  of  the  deed.  In  consequence  of  the  necessity  of 
a  consideration,  a  general  power  to  lease,  at  the  discre- 
tion'of  the  donee,  cannot  be  valid,  even  in  a  bargain  and 
sale,  or  covenant  to  stand  seised ;  because  a  conside- 
ration must  move  from  the  lessee,  or  become  a  debt  due 
from  him,  at  the  time  that  the  deed  creating  the 
power  was  executed ;  and  this  cannot  •take  place  *383 
when  the  leasee  is  not  then  designated,  as  is  the 
case  in  a  general  power.b     It  is  different  in  conveyances  ' 


■  By  ths  Ntw-Jertty  Rtvistd  Bill*,  as  reported  by  the  revieer  in  1834,  it 
mi  pnpoeed,  that  a  naked  authority  by  will  toexocotori  to  sell  tend,  ehooJd 
give  them  the  timt  interwt  and  power  over  the  ectate  lor  the  purpoaea  of 
the  nle,  and  the  same  remedy  by  entry  and  action,  u  if  the  landi  had  been 
dariaed  to  them  to  be  sold.  Thii  proTiaion  does  not  appeal  luliave  boon  en- 
acted, bat  a  prorinion  in  the  itra  worda  ciurti  in  Fenniylvania.  Pardon'* 
Dig.  393. 

»  GoodtHle  ».  Fallon,  Fitxg.  999. 
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operating  by  way  of  transmutation  of  possession,  as  by 
fine  or  feoffment,  because  the  feoffees  become  seised  to 
uses,  and  are  bound  to  execute  them  without  reference 
to  any  consideration.' 

A  power  given  by  will  to  sell  an  estate,  is  a  common 
law  authority,  and  it  may  also  operate  under  the  statute 
of  uses.  Lands  may  be  devised  without  the  aid  of  the 
statute  of  uses,  and,  on  the  other  hand,  the  statute  may 
operate  on  uses  created  by  will,  provided  a  seisin  is 
raised  to  feed  the  usee  created  by  it ;  and  the  statute 
will,  in  most  cases,  transfer  the  possession  to  them/ 
The  question  has  now  become  unimportant,  and  is  mat* 
ter  of  mere  speculation,  as  Mr.  Butler,  and  after  him, 
Mr.  Sugderi,  equally  admit.  A  devise  to  uses,  without 
a  seisin  to  serve  the  uses,  is  good ;  and  if  an  estate  be 
devised  to  A.  for  the  benefit  of  B.,  the  courts  will  exe- 
cute the  use  in  A.  or  B.,  as  the  testator's  intention  shall 
clearly  indicate ;  for  the  intention  controls  every  such 
question. 

The  seisin  must  be  co-extensive  with  the  estate  au- 
thorized to  be  created  under  the  power ;  and,  therefore, 
if  a  life  estate  be  conveyed  to  A.,  to  such  uses  as  B. 
should  appoint,  he  cannot  appoint  any  greater  interest 
than  that  conveyed  to  A.*  It  is  upon  the  same  principle 
that  no  estate  can  be  limited  through  the  medium  of  a 

power  which  would  not  have  been  valid  if  inserted 
•324     in  the  deed  creating  'the  power ;  and  the  estate, 

valid  by  means  of  a  power,  would  have  been  so 


>  Qilbtrt  on  £/«»,  by  Sogdeu,  90, 91.     Sugdtn  on  Powers,  191. 

*  Sugiicn  on  Poteen,  139 — 133.  Mr.  Butler  was  of  opinion,  that  Mi 
created  by  will  were  executed  by  the  statute  of  wille,  and  not  by  the  atatnfe 
of  usee.  The  question  Wee,  whether  a  devise  to  A.  in  fee,  to  the  dm  of  B. 
in  fee,  look  effect  by  virtue  of  tbe  statute  of  uses,  or  the  statute  or  wiUe. 
The  opinion  of  that  great  conveyancer,  Mr.  Booth,  whose  opinions  are  often 
sited  aa  quite  oracalar,  was  vibratory  on  the  question.  Buffer's  net*,  231 ,  to 
Co.  lAtt.  3. 5.  lib.  3.    Sugdrn  on  Pewtrt,  130,  note. 

•  Gilbtirt  on  Uiei,  197.     Sugden  on  Foiosrt,  135. 
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if  limited  by  way  of  use  in  the  original  deed.  When 
the  object  of  the  power  is  to  create  a  perpetuity)  it  is 
amply  void  ;■  and  when  the  power  is  void,  or  when  no 
appointment  is  made  under  it,  the  estates  limited  in  the 
instrument  creating  the  power,  take  effect  in  the  same 
manner  as  if  the  power  had  not  been  inserted.11  While 
upon  mis  subject,  it  is  proper  to  notice  the  question, 
which  has  been  greatly  discussed  in  the  English  courts, 
whether  the  estates  limited  in  default  of  appointment  are 
to  be  considered  as  vested  or  contingent  during  the  con- 
tinuance of  the  power.  The  question  was  most  learn- 
edly discussed  in  three  successive  arguments  in  the  K. 
B.,  in  Doe  v.  Martin,11  and  settled  upon  great  conside- 
ration, that  the  estates  so  limited  were  vested,  subject, 
nevertheless,  to  be  divested  by  the  execution  of  the 
power.  The  plain  reason  is,  that  there  is  no  estate  limi- 
ted under  the  power  until  the  appointment  be  made. 
Lord  Hardwicke  had  decided  in  the  same  way,  on  the 
same  question,  in  Cunningham  y.  Moody, d  and  the  doctrine 
it  now  definitely  settled,  and  it  applies  equally  to  per- 
sonal estates.* 

m.   Of  the  execution  of  power t. 

(1.)    Who  may  execute.  _ 

Every  person  capable  of  disposing  of  an  estate  actu- 
ally vested  iu  himself,  may  exercise  a  power,  or  direct  a 
conveyance  of  the  land.  The  rule  goes  further,  and 
even  allows  an  infant  to  execute  a  power  simply  colla- 
teral, and  that  only  ;  and  a.  feme  covert  may  execute  any 
kind  of  power,  whether  simply  collateral,  appendant,  or 
in  gross,   and  it  is  immaterial  whether  it  was   given 


>  Dok8  af  Marlborough  ».  Earl  GadMpto.  1  EaWa  tUf.  404. 

*  Sugdim  cm  Pmmti,  141. 
*41Wm  Jtap.39. 

*  1  Faaty,  174. 

*  Stgitn  an  Ptwm,  144. 
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to  herwhile  sole  *or  married.     The  concurrence  of  the 
husband  is  in  no  case  necessary.* 

By  the  New-York  Revised  Statutes,*  though  a  power 
may  be  vested  in  any  person  capable  in  law  of  holding, 
it  cannot  be  exercised  by  any  person  not  capable  of 
aliening  lands,  except  in  the  case  of  a  married  woman- 
She  may  execute  a  power  during  her  marriage,  by  grant 
or  devise,  according  to  the  power,  without  the  concur- 
rence of  her  husband  ;  but  she  cannot  exercise  it  during 
her  infancy.  If  she  be  entitled  to  an  estate  in  fee,  she 
may  be  authorized  by  a  power  to  dispose  of  it  during 
her  marriage,  and  create  any  estate  which  she  might 
create  if  unmarried.' 

(2.)   When  power*  survive. 

A  naked  authority,  without  interest,  given  to  several 
persons,  does  not  survive ;  and  it  was  a  rule  of  the  com- 


•  Sugden,  ub.  nip.  148-  155.  Thompson  v.  Murray,  3  HUT*  S.  C.  Ch. 
Rep.  914.  S.  P.  I  bnva  deemed  it  sufficient,  on  this  particular  ■nbjcot,  to 
refer  to  Sir  Edward  Sagdon'i  very  authoritative  work,  for  principle*  that  an 
clearly  Milled,  without  overloading  the  psge*  with  reference!  to  the  adjudged 
one*.  Mr.  Sugden  cite*  upwards  of  fifty  case*  to  the  point  of  the  general 
competency  of  a  feme  covert,  and  the  limited  capacity  of  an  infant,  to  exe- 
cute a  power.  He  says  he  haa  anxiously  consulted  the  report  of  entry  east 
referred  to  in  hit  solum*.  I  have  examined  all  hi*  leading  authorities,  and 
have  found  them  a*  he  Mated  them.  The  work  is  admirably  digested,  and 
distinguished  for  perspicuity,  accuracy,  and  plain  good  hdh. 

*  Vol.  i.  735,  too.  109,  110,  111.    Ibid.  vol.  1. 137,  »ec.  130. 

<  Seentpro,vol.ii.  1T1, 173.  8.  P.  In  Jackwn„.  Edward*,  7  Paige,  38*, 
where  there  mi  a  conveyance  to  a  feme  covert,  to  hold  for  her  eeparato  n*e, 
during  the  joint  live*  of  herself  and  her  husband,  and  to  inch  use*  a*  she 
■honld  by  deed  or  writing  appoint,  and  in  default  of  inch  appointment,  then 
to  herself  in  fee,  in  cue  she  survived  her  husband,  and  if  not,  and  in  default 
as  aforesaid,  then  to  inch  use*  as  she  ihonld  by  will  appoint,  and  in  default 
thereof,  to  the  on  of  her  children,  or  isms  living  at  her  death,  and  in  default 
of  each  issue,  to  her  right  heirs.  It  toe*  held,  that  in  default  of  appointment, 
the  deed  gave  the  wife  an  absolute  estate  for  life  only,  and  a  vested  remain- 
der in  fee  after  her  husband's  death,  subject  to  be  devested  in  favor  of  chil- 
dren by  her  death  in  the  lifetime  of  her  husband  ;  and  that,  under  the 
New-York  Revised  Staiuiee,  vol.  i.  732,  seo.  80-  -85,  the  power  to  dispose  of 
the  contingent  remainder,  limited  to  her  children  was  valid,  and  if  duly  exe- 
cuted would  convey  an  estate  lee  to  the  appointee. 
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mon law,  that  if  the  testator,  by  his  will,  directed  his  exe- 
cutors by  name  to  sell,  and  one  of  them  died,  the  others 
could  not  sell,  because  the  words  of  the  testator  could 
not  be  satisfied.*  There  are,  however,  some  material 
qualifications  to  the  rule.  The  statute  of  21  Henry 
VUL,  c.  4,  declared,  that  the  executors  who  accepted 
their  trust  might  sell,  though  one  or  more  of  the  executors 
should  refuse  to  act."  This  statute  has  probably  been 
generally  adopted  in  this  country,  and  it  has  been 
re-enacted  in  the  successive  "revisions  of  the  "326 
statute  law  of  New-York.  The  provision  is  con- 
tinued by  the  New-York  Rented  Statutes;"  but  in  other 
cases  of  powers  granted  to  more  than  one  person,  it  is* 
provided,  that  "where  a  power  is  vested  in  several 
persons,  all  must  unite  in  its  execution ;  though,  if  pre- 
vious to  such  execution,  one  or  more  of  them  should  die, 
the  power  may  be  executed  by  the  survivors,  or  sur- 
vivor."*    The  result  of  the  English  cases  is,  that  where 


'  Co.  Lilt.  112,  b.  113.  a  181,  b.  Sheppard'e  Touch,  lit.  Tewlamtnt,  448, 
pi-  9.  Bra.  tit.  Devise,  pi.  31.  Dyer,  177.  Osgood  v.  Franklin,  2  Joint. 
Ck.  Rep.  19.     Peter  ti.  Beverly,  10  Filers'  V.  S.  Rip.  533. 

1  A  power  to  nil  land,  conferred  by  will  upon  sevoral  eiecutora,  mnat  be 
executed  by  all  who  proved  the  will.  Woason  d.  King,  3  Dei,.  $  BattU,  369. 
Bat  if  one  executor  only  nets,  fail  sale  under  a  power  in  the  will  i«  good.  If 
Ihe  otben  do  not  immn  the  truat,  the  presumption  will  be,  that  they  hare 
renounced  or  refuted  to  join  in  the  eale.  The  delinquents  need  not  renounce 
before  the  ordinary  to  render  the  acta  of  the  other  valid.  A  refusal  in  pait 
to  act  ia  sufficient.  Firkins,  aec.  545.  Eonafaalt  o.  Greenfield,  Cre.  E.  80. 
Geddy  b.  Butler,  3  Munf.  345.  Wood  o.  Spark.,  1  Dec.  $  Battle,  389. 
Ren  c.  Close,  3  Dann't  Ken,  Rep.  195.  If  the  will  give*  no  direction  to  the 
executors  to  tell,  but  refers  the  power  to  sell  to  the  judgment  and  discretion 
of  the  execnlon,  all  mnat  join  in  the  sale.  Moor,  61,  pi.  173.  Lord  Eldon, 
in  Cole  v.  Wade,  16  Va.  37.  45,  46,  47.  Walter  *.  Monde,  19  ibid.  424. 
Clay  ».  Hart,  7  Dana's  Ken.  Rep.  8,  9. 

•  Vol.  ii.  109,  aec.  55.  See,  alio,  the  Statute  Lam  of  Connecticut,  1784, 
pL  119,  and  of  1321,  p.  304.  Rivised  Code  of  Illinois,  edit.  1833,  p.  641. 
Sftuit  of  Kentucky,  1797. 

*  Ibid.  vol.  L  735,  aec.  112.  Thii  ia  no  more  than  a  declaration  of  the 
general  role  of  the  common  law,  that  all  the  persona  named  moat  join  in  the.- 
execution  of  a  power ;  but  the  powers  referred  to  in  toe  Jftw-York  Revised 
Statutes,  vol.  i.  731 — 735,  relate  exclusively  to  land*. 
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a  power  is  given  to  two  or  more  persona  by  their  proper 
names,  and  they  are  not  executors,  or  where  it  is  given  to 
them  nominatim.  as  executors,  and  the  word  executors  is 
used  as  a  mere  detcriptio  pertonamm,  the  power  does  not 
survive  without  express  words;  but  where  it  is  given  to 
several  persons  by  their  name  of  trust,  as,  to  my  executor* 
or  trustees,  or  to  several  persons  generally,  as,  to  my  sont, 
it  will  survive  so  long  as  the  plural  number  remains." 
If  the  executors  having  the  power  to  sell,  are  vested  with 
any  interest,  legal  or  equitable,  in  the  estate,  or  axe 
charged  with  a  trust  relative  to  the  estate,  and  depend- 
ing on  the  power  to  sell,  in  these  cases  also  the  power 
survives.1"  If  the  will  directs  the  estate  to  be  sold, 
without  naming  a  donee  of  the  power,  it  naturally,  and 
by  implication,  devolves  upon  the  executors,  provided 
they  are  charged  with  the  distribution  of  the  fund.* 


•  Bra.  tit.  Devite,  pi.  SO.  Perkim,  sec  550,  551.  Jenkine,  43,  case  S3. 
Co.  Lxtt.  113,  b.  Dyer,  177,  a.  Sugden  on  Power;  159.  If  pomr  ba 
given  by  will  to  the  executors  to  sell  lud,  tbo  power  eurvivos  though  they  ba 
named  individually,  for  the  authority  ii  given  to  them  in  their  character  of 
executon.  Lawn  of  Zebtch  r.  Smith,  3  Kinney's  Rep.  69.  Fetor  o.  Ber- 
erly,  10  Piters'  V.  8.  Rep.  533. 565. 

k  Co.  LiU.  113,  b.  Hesrle  ».  Greenbank,  3  Alk.  Rep.  714.  Eyre  v. 
Counten  of  Shaftesbury,  2  P.  Wme.  103.  Gsrfoot  o.  Garfoot,  I  Ck.  Co.  35. 
Barnes'  can,  Sir  Wm.  Janet,  353.  Cro.  C.  383.  Osgood  n.  Franklin,  2 
Joins.  Ck.  Rep.  20,  31.  Mnldtw  v.  Pox,  3  Dana't  Ken.  Rep.  79.  Peter 
d.  Beverly,  10  Petere"  U.  8.  Rep.  533.  564.  Whore  the  power  to  fell  fa 
coupled  with  an  interest,  or  with  aa  express,  trust,  it  may  survive  to  one  ah»e. 
Ibid.  I  apprehend  that,  by  the  statute  law  of  the  (tatoi  generally,  the  sur- 
vivor and  survivors  of  several  executors,  with  a  do™  to  them  of  lands  to 
■ell,  or  a  naked  power  to  sell,  and  aloo  the  acting  execotor  or  executor*,  when 
one  or  more  resigns  or  refuse*  to  act,  or  is  superseded,  hole  the  aame  iute- 
reit  and  power  in  and  over  the  Mtnte,  for  the  purposes  of  Bale,  aa  all  might 
have  had.  PuraWs  Ptan.  Dig.  392.  Rimer1!  N.  J.  Dig.  598,  599.  JVrto- 
Vori  Revietd  Statute*,  supra,  p.  326,  and  note  c 

•  Blatch  j>.  Wilder,  1  Atk.  Rep.  420.  Davone  e.  Fanning,  3  Jain*.  Ck. 
Rep.  354.  See,  also,  1  Yeatet'  Rep.  433.  3  Ibid.  163.  Bogert  p.  Hertell, 
4  Hill,  N.  V.  Rtp.493.  Mr.  Sugden,  (Powers,  160—165,)  mentions  several 
ancient  oases  to  the  aame  effect.  In  South  Carolina,  the  execntor1*  authority, 
to  ■ell,  under  inch  circumstances,  is  dsnied ;  and  the  coarse  fa  to  apply  to 
chancery  to  give  validity  to  the  aale.     Drayton  o.  Drayton,'  3  Dcmu.  Rap. 
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The  power  to  sell  'cannot  be  executed  by  attor- 
ney, when  personal  trust  and  confidence  are  im- 
plied, for  discretion  cannot  be  delegated.'  But  if  the 
power  be  given  to  the  donee  and  Am  atngtu,  it  will  pass 
by  assignment,  if  the  power  be  annexed  to  an  interest 
in  the  donee  ;b  and/ it*  it  be  limited  to  such  uses  at  A. 
AaU  appoint,  it  is  Univalent  to  ownership  in  fee ;  and, 
in  such  cases,  the  owner  may  limit  it  to  such  uses  as 
another  shall  appoint."    Should  the  appointment  be  to 


ISO,  Dale.  But  a  decree  in  chancery  directing  a  poreon  who  bu  no  power 
to  wll,  ud  bu  not  the  legal  estate,  to  null  land,  will  not  vest  a  legal  estate 
in  tbe  Tendon.  The  court,  except  in  ealee  on  elocution  from  that  court,  or 
on  partition,  only  direct*  those  who  have  tbe  legal  estate,  or  who  have  a 
power  to  sell,  to  join  in  the  Bale.  Ferbee  t.  Pioclor,  3  Div.  d-  Batt.  Sup. 
Cam*  Rep.  439.  448,  449.  The  New-York  RtvUed  Statute!,  vol.  i.  734, 
see.  101,  wonld  sosm  to  have  changed  the  taw  on  thia  subject,  sad  to  have 
Dade  it  conformable  to  the  South  Carolina  practice,  for  it  is  declared,  that 
where  a  power  ia  created  by  will,  and  the  testator  hai  omitted  to  designate 
by  whom  the  power  in  to  be  exercised,  its  execution  shall  devolve  on  the 
eonrt  of  chancery.  This  Is  requiring  a  resort  to  chancery  in  every  case 
where  tbe  executor,  or  other  donee  of  the  power,  is  not  expressly  named  ; 
or  where  the  power  of  aale  by  the  executor  ia  not  impliedly  included  in  the 
power  given  by  tbe  will  to  tbe  executor  over  the  produce  of  the  sale. 

•  Combe's  oaee,  9  Co.  75,  b.  Ingram  a.  Ingram,  9  Atk.  Rep.  88.  Cole  s. 
Wade,  IS  Vasty,  97. 

•  How  o.  Whitfield,  1  Vent  338,  339.  The  yew-York  Revised  Statutes, 
vol  L  735,  sec.  104,  declare,  that  every  beneficial  power  sball  pane  to  the  as- 
signees of  tbe  estate  and  effect*  of  tbe  donee  of  the  power,  under  an  assign- 
ment in  insolvent  case*.  In  Virginia,  if  tbe  executor  renounces,  the  admi- 
nistrator with  the  will  annexed  may,  under  a  statute  authority,  execute  the 
power  to  salt.  Brown  b.  Armistead,  6  Randolph' e  Rip.  594.  It  has  been 
adjudged  in  New-York,  where  there  i*  no  statute  authority  in  the  case,  that 
a  power  to  tbe  executor  to  sell  land,  cannot  after  hit  death  be  executed  by 
■a  administrator  earn  teitamento  annexo.  The  power  is  given  to  tbe  exe- 
cutor as  a  perianal  trust.  Conklin  t.  Bjrertou's  adm.,  91  Wendell,  430. 
Wills  o.  Cowper,  3  Hammond"!  Ohio  Rep.  194,  S.  P.  But  in  Kentucky  a 
pswer  given  by  will  to  executors  to  sell  land,  devolve*  by  operation  of  law, 
npon  an  administrator  with  the  will  annexed.  Peebles  o.  Watts,  9  Dona's 
Sep.  109.  Steele  r.  Moxley,  ibid.  139.  A  statute  of  Kentucky  of  1810 
declares  tbe  rale.  This  is  the  case  by  statute  in  North  Carolina.  Revised 
Stalaiei.e.  46,  sec.  34. 

•  Combos'  case,  9  Co.  75,  b,  If  an  estate  be  given  to  A.  for  life  with 
tower  of  disposition  by  deed  or  will,  he  may  execute  the  power  and  acquire 
an  absolute  interest 
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A.,  to  the  use  of  B-,  the  statute  would  only  execute  die 
first  use,  and  it  would  vest  in  A.  under  the  original 
seisin ;  and  the  use  to  B.  would  be  void  at  law,  though 
good  in  equity  as  a  trust.' 

(3.)   Valid  execution  of  them.         *!\ 

The  appointee  under  the  power*  derives  his  title,  not 
from  the  person  exercising  the  power,  but  from  the  in- 
strument by  which  the  power  of  appointment  was 
created ;  and  it  has  been  well  observed  in  the  New-York 
Revised  Statutes?  that  no  person  can  take  under  an  ap- 
pointment, who  would  not  have  been  capable  of 
•338  taking  under  the  instrument  by  which  the  power 
was  granted.  Every  instrument  of  execution 
operates  as  a  direction  of  the  use ;  and  the  appointee 
takes  in  the  same  manner  as  if  the  use  had  been  limited 
to  him  in  the  original  settlement  creating  the  power. 
The  use  declared  by  the  appointment  under  the  power 
is  fed  (to  use  the  mysterious  language  of  the  convey- 
ancers) by  the  seisin  of  the  trustees  to  uses  in  the  origi- 
nal conveyance.  The  consequence  of  this  principle  is, 
that  the  uses  declared  in  the  execution  of  the  power 
must  be  such  as  would  have  been  good  if  limited  in  the 
original  deed;  and  if  they  would  have  been  void  as 
being  too  remote,  or  tending  to  a  perpetuity  in  the  one 
case,  they  will  be  equally  void  in  the  other.'    A  general 


•  Sugdtn  on  Power:  170.  181.  189. 

»VoLi.737,»ec.  129. 

■  Badham  r.  Mee,  1  Mylne  d}  Kten,  33.  By  the  New-  York  Reviled  Sim- 
lures,  vol.  i.  737,  eec.  198,  the  period  during  which  the  absolute  right  of 
alienation  in  ■(upended,  a  to  be  computed,  not  from  the  date  of  the  instrument 
in  execution  of  the  power,  but  bom  the  time  of  the  creation  of  the  power.  A 
power  in  tmrt,  given  to  tenant*  for  life,  to  devise  the  ultimate  fee  to  any  of 
their  descendant!  who  may  not  be  in  existence  at  the  death,  of  tke  texawtm> 
for  lift,  or  to  appoint  any  other  eetatee  than  obeoiute  feee,  except  in  lh« 
■ingle  cue  of  death  during  minority,  (a*  aee  supra,  p.  350.  New-York  Re 
vised  Statutes,™],  i.  723,  eoc.  16,}  isioid.  lUwIey  &  King  t.  June*  and 
others,  Now  York,  July,  1835. 
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power  of  appointment  enables  the  party  to  appoint  the 
estate  to  any  persons  be  may  think  proper,  who  may 
have  a  capacity  to  take ;  but  a  special  power  restrains 
him  to  the  specified  objects ;  and  they  equally  suspend 
the  alienation  of  the  estate.  Whenever  the  estate  is 
executed  in  the  appointee,  the  uses  before  vested  are 
divested,  and  give  place  to  the  new  uses  under  the 
character  of  shifting  and  springing  uses ;  and  no  dispo- 
sition can  be  made  by  the  persons  who  possess  the  legal 
estate,  during  the  time  that  the  power  hangs  over  it, 
which  will  not  be  subject  to  its  operation." 

Every  instrument  executing  a  power  should  mention 
the  estate  or  interest  disposed  of  j  and  it  is  best  to 
declare  it  to  be  "made  in  exercise  of  the  power,  #329 
and  the  formalities  required  in  the  execution  of  the 
power  must  appear  on  the  face  of  the  instrument.  Every 
well-drawn  deed  of  appointment,  says  Mr.  Sugden,  em- 
braces these  points."  The  deed  for  executing  the  power 
consists  of  two  parts,  an  execution  of  the  power,  and  a 
conveyance  of  the  estate.  If  a  person  hath  a  power, 
and  an  estate  limited  in  default  of  appointment  he 
usually  first  exercises  the  power,  and  then  conveys  his 
interest.  Mr.  Booth  said,  that  he  never  saw  a  deed 
settled  with  good  advice,  but  which  contained  an  ap- 
pointment by  virtue  of  the  power  and  a  conveyance  of 
the  estate  remaining  in  the  vendor,  or  his  trustee,  in 
default  of  appointment.*  And  yet  all  this  is  useless 
machinery ;  for  if  the  power  be  subsisting  and  valid,  the 
execution  of  it  would,  per  is,  divest  the  estate.     In  every 


•  Ftarnt.  on  Executory  Devises,  by  Powell,  nets  347— 388.  Mi.  Powtil 
writes  bettor  in  the  instructive  cote  here  referred  to,  then  in  hie  original 
••  Eif ay  un  the  Learning  of  Powers ;"  and  which,  frani  the  want  of  proper 
divisions  of  the  subject,  and  resting  place*  for  the  student,  and  from  the  in- 
sertion of  cumbersome  cases  at  largo,  waa  always  a  very  repulsive  work,  and 
provoking] y  tedion*  and  obscure. 

v  Sugden  on  Poteert,  185. 

•  Ibid.  ISO,  note. 

Vol.  IV.  26 
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settlement  taking  effect  through  the  medium  of  uses, 
where  a  special  power  is  reserved  to  sell  or  devise,  the 
deed  operates,  in  the  first  place,  as  a  revocation  of  the 
old  uses ;  and  the  legal  estate  is  restored  to  the  original 
trustees  to  uses,  freed  and  discharged  from  the  uses 
previously  declared.  It  is,  then,  understood  to  remain 
in  the  trustees  for  an  instant,  ready  to  feed  the  new  uses 
limited  under  the  power.  The  donee  of  the  power 
wants  no  estate  to  appoint  or  tranfer  previous  to  the 
time  that  he  exercises  the  power.  Whether  he  be  the 
trustee  of  the  legal  estate  or  a  third  person  be  the  trus- 
tee, is  immaterial.  An  estate  arises  in  the  trustee  on 
the  revocation  of  the  former  uses,  by  means  of  the 
magical  transmutation  of  possession  which  the  statute 
of  uses  produces.  To  explain  this  more  fully,  a  con- 
veyance to  A.  in  fee  passes  the  legal  seisin,  and  if  the 
use  be  declared  in  his  favour,  he  continues  seised. 
But  the  use  may  be  declared  partly  in  favour  of  A., 
and  partly  in  favour  of  B-,  or  it  may  be  varied  in 
any  other  manner.  In  every  such  case  the  use  is  exe- 
cuted by  the  statute,  unless  it  be  repugnant  to 
•330  some  "use  previously  declared,  and  amounts  to  a 
use  upon  a  use.  If  there  be  a  vacancy  in  the 
ownership  under  the  declaration  of  uses,  as  in  a  convey- 
ance by  A.  to  B.  in  fee,  to  the  use  of  the  heirs  of  A.,  the 
use  results  to  A.  for  life,  and  is  executed  by  the  statute. 
In  short,  to  render  the  title  complete,  there  must  be  an 
estate  of  freehold  or  inheritance  to  supply  the  seisin  to 
uses,  and  there  must  be  a  person  capable  of  taking  the 
use,  and  the  use  must  be  declared  and  warranted  by  the 
rules  of  law.*  Should  a  fine  be  levied  without  a  deed  to 
declare  the  uses,  it  would  destroy  all  the  powers ;  but  a 
deed  to  declare,  or  lead  uses,  controls  the  fine.    It  is  a 
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part  of  the  same  estate,  and  the  fine  becomes  subser- 
vient to  it" 

(4.)  Eweeution  of  powert  strictly  comtrued. 

When  a  mode  in  which  a  power  is  to  be  executed  is 
not  defined,  it  may  be  executed  by  deed  or  will,  or 
■imply  by  writing.  It  is  nothing  more  than  declaring 
the  use  upon  an  estate  already  legally  created  to  serve 
it;  and,  whatever  instrument  be  adopted,  it  operates  as 
a  declaration  of  use,  or,  in  other  words,  of  an  appoint- 
ment of  the  estate  under  the  power.  But  it  is  the  plain 
and  settled  role,  that  the  conditions  annexed  to  the  ex- 
ercise of  the  power  must  be  strictly  complied  with,  how- 
ever unessential  they  might  have  been,  if  no  such  precise 
directions  had  been  given.  They  are  incapable  of  ad- 
mitting any  equivalent  or  substitution ;  for  the  person 
who  creates  the  power  has  the  undoubted  right  to  create 
what  checks  he  pleases  to  impose,  to  guard  against  a 
tendency  to  abuse.  The  courts  have  been  uni- 
formly and  severely  exact  on  this  point.*    If  *a    "331 


'  Tyrrel  s.  Mareb,  3  Btaghawt*  Rtp.  31. 

*H»wldM!E.  Komp,3Eajf»JK*p.410.  Doe  b.  Peach, 2  MaitU  $  Stlv 
47*.  Wright  ».  Barlow,  3  ibid.  512.  Wright  0.  Wekeford,  17  Fee.  +54.  4 
Ttntt.  Mtf.  313.  8.  C.  Allen  n.  Bradthaw,  1  VurUit,  110.  The  gnat 
leading  mm  of  Wright  «.  Wekeford  was  very  much  Mtioissd  and  condemned 
by  a  majority  of  the  court  in  the  house  of  lank,  in  the  cose  of  Bnrdstt  s- 
SpMiuij.  (6  Mmnning  d>  Granger,  386.)  In  this  cue  of  Wright  v.  Wake- 
ned the  execution  of  the  power  mi  required  to  be  by  an  instrument  tigntd, 
Baled  and  delivered.  It  was  in  faot  done  so,  bat  the  execution  did  not  ay 
s>  iu  terms,  but  only  that  it  was  sealed  and  delivered,  and  a  majority  of  the 
eeartof  C.  B.  adjodged  that  the  power  was  not  well  executed.  The  case 
of  Bardett  o.  SpOsbnry  is  very  distinguished  by  the  learning  and  ability  with 
which  it  was  dim— u it  in  the  opinion*  of  all  the  judges  of  Westminster  be- 
fore the  bouse  of  lords.  The  question  was,  whether  a  power  of  appoint, 
sunt,  contained  in  a  marriage  settlement,  was  duly  executed  by  a  will  re- 
quired to  be  "  signed,  sealed,  and  published  in  the  presence  of,  andottsMsd 
by,  three  or  more  credible  witnesses."  The  wilt  was  signed,  sealed  and  pub. 
lined  In  the  presence  of  three  witnesses,  and  was  attested  by  them  by 
writing  their  names  under  the  word  witness.    It  wss  oontended  by  the 
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deed  be  expressly  required,  the  power  cannot  be 
executed  by  a  will  ;■  and  if  the  power  is  to  be  executed 
by  will,  it  cannot  be  executed  by  any  act  to  take  effect 
in  the  lifetime  of  the  donee  of  the  power."  As  a  general 
rule,  a  power  to  sell  and  convey  does  not  confer  a  power 
to  mortgage.0  A  power  to  sell  for  a  specified  sum, 
means  a  cash  sale  and  not  for  approved  notes."1  When 
there  are  several  modes  of  executing  a  power,  and  no 
directions  are  given,  the  donee  may  select  his  mode  ; 


judge*  od  one  side,  that  the  will  <u  not  duly  attested  according  to  tka 
power,  for  it  did  not  say  axpreaaly  that  the  will  wu  ligned,  teaUi  and  pui- 
liihed  by  the  testatrix  in  the  preaeDce  of  the  witnesses,  and  ao  fay  then 
attested.  On  the  other  aide  it  wu  held  by  a  large  majority  of  the  judges, 
that  the  execution  waa  sufficient,  for  all  that  wu  requisite  waa  implied  in  the 
general  attestation,  in  reference  to  the  instrument  itself.  The  qaeation 
ceases  to  be  important,  and  never  can  again  resive  under  tho  atatnte  law  of 
England  and  New-York,  but  the  discuaaion  forma  a  very  interesting  item  in 
the  history  of  the  administration  of  Engliah  jurisprudence,  by  the  display  of 
the  caution,  moderation,  and  discretion  with  which,  on  the  one  hand,  the 
•lability  of  established  rule*  of  property  and  of  construction  is  revered  and 
regarded;  and  on  the  other  hand,  the  spirit  of  justice  and  good  sense  which 
will  surmount  obstacles  that  impede  the  investigation  of  truth.  Sugdsn  as 
Power*.  305,  306.  220.  339,  330.  953—963.  Tho  case  of  Doe  c  Smith, 
first  decided  in  the  K.  B.,  then  a  reversal  in  the  exchequer  chamber,  and 
then  the  last  judgment  reversed  in  the  house  of  lords,  gave  rise  to  immense 
discussion,  on  the  simple  question,  whether  a  lease,  providing,  that  if  the  rest 
should  be  unpaid  by  the  ipace  of  fifteen  days  beyond  the  lime  of  payment, 
and  there  should  be  no  sufficient  distress  on  the  premises,  then  a  re-entry, 
etc.  wss  s  due  execution  of  a  power  to  lease,  so  aa  there  be  contained  in 
every  lease  a  power  of  re-entry  fur  non-payment  of  rent.  The  judges  were 
very  much  divided  in  opinion  aa  to  the  validity  of  the  objection  to  the  execu- 
tion ol  the  power.  It  was  admitted  to  be  one  sJricttesuiti  jarit;  and  ths 
opinion  finally  prevailed,  that  the  power  of  re-entry,  under  (low  tags  css- 
di'iuns,  waa  a  due  execution  of  the  power.  It  wu  deemed  a  reasonable 
const  ruction  aud  inference  of  the  intention,  which  mint  have  referred  to  a. 
reasonable  power  of  re-entry.     1  Brad,  rf-  Sing-.  97.     9  ibid.  473. 

•  Woodwards.  Ilalaey,  MS.  cited  in  Sugdm,  208.     Eari of  Dariizgtno  v. 
Pultney.  Coup.  Asp.  360. 

»  Whaley  e.  Drumrnond,  MS.  cited  in  Sugden,  309.     Ibid.  909—990. 

•  -S'u^dfti  on  Powers,  538.  6th  London  edit.    3  Chance  en  Psmsr,  366. 
Bloum-r  v.  Waldron,  3  Hillt  Rep.  366, 367. 

•  Ives  s.  Davsniwrt,  3  HM,  373. 
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and  the  courts  seldom  require  any  formalities  in  the  ex- 
ecution of  the  power,  beyond  those  required  by  the 
strict  letter  of  the  power.  It  may,  in  such  a  case,  be 
executed  by  a  will,  without  the  solemnities  required  by 
the  statute  of  frauds." 

The  excessive  and  scrupulous  strictness  required  as 
to  the  forms  prescribed  in  the  execution  of  powers,  par- 
ticularly with  respect  to  the  attestation  of  instruments  of 
appointment  and  revocation,  called  for  relief  by  act  of 
parliament ;  and  the  statute  of  54  Geo.  III.,  in  1814, 
was  passed  merely  as  to  retrospective  cases,  and  it  left 
the  rule  for  the  future  as  uncertain  as  ever.  The  subse- 
quent English  statutes  of  7  Wm.  IV.  &  1  Vict.  c.  86, 
have  gone  to  a  liberal  extent  in  respect  to  formt  of  attes- 
tation in  the  execution  of  appointments  by  will,  in  imi- 
tation of  the  New-York  statutes.  The  New-  York  Rented 
Statute*  have  made  some  very  valuable  amendments  to 
the  law  respecting  the  execution  of  powers  ;  and  while 
many  of  the  provisions  are  merely  declaratory  of 
the  existing  law,  there  are  others  "which  have  *33S 
rescued  this  part  of  the  law  from  much  obscurity 
and  uncertainty.  No  power  can  be  executed  except  by 
some  instrument  in  writing,  which  would  be  sufficient  in 
law  to  pass  the  estate  or  interest  intended  to  pass  under 
die  power,  if  the  person  executing  the  power  were  the  . 
actual  owner  ;  and  every  instrument,  except  a  will,  in 
execution  of  a  power,  and  although  the  power  may  be 
a  power  of  revocation  only,  shall  be  deemed  a  convey- 
ance within,  and  subject  to,  the  provisions  of  that  part  of 
the  Revised  Statutes  relative  to  the  proof  and  recording 
of  conveyances.1*  The  rule  of  law,  before  the  statute, 
was  the  same  on  this  point ;  and  the  same  technical  ex- 
pressions are  requisite,  and  the  same  construction  is  put 


■  Stigien  «■  Pomert,  901. 

»  lfwrn-Yerk  Rcvitnl  StattUt,  vol.  i.  735, 736,  mo.  113, 114. 
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upon  deeds  of  appointment,  as  in  feoffments  and  gifts 
at  common  law.'  So,  if  the  power  to  dispose  of  lands 
be  confined  to  a  disposition  by  devise  or  will,  the  instru- 
ment of  execution,  under  the  Neat-  York  Raited  Statute, 
must  be  a  will  duly  executed  according  to  the  provisions 
relative  to  the  execution  and  proof  of  wills  of  real 
property.  And  where  a  power  is  confined  to  a  dispo- 
sition by  grant,  it  cannot  be  executed  by  will,  although 
the  disposition  be  not  intended  to  take  effect  until  after 
the  death  of  the  party  executing  the  power.  Again, 
where  the  grantor  of  the  power  shall  have  directed  or 
authorized  it  to  be  executed  by  an  instrument  not  suffi- 
cient in  law  to  pass  the  estate,  the  power  shall  not  be 
void,  but  its  execution  shall  be  governed  by  the  rules 
previously  prescribed  in  the  articled  And  if  the  grantor 
shall  have  directed  any  formalities  to  be  observed  hi  the 
execution  of  the  power,  in  addition  to  those  which 
would  be  sufficient  by  law  to  pass  the  estate,  the  ob- 
servance of  such  additional  formalities  shall  not 
•333     be  necessary  to  a  valid  •execution  of  the  power.' 


■  Tapner  i>.  Merlott,  WUUt  Hep.  177.    Lord  Kenyon,  3  Term  Rap.  765. 

b  Tbi*,  I  presume,  is  referring  it  to  the  court*  to  can**  the  power  to  be  exe- 
outod  according  to  the  general  intention,  by  bd  instrument  competent  for  the 
purpose.  In  England,  by  the  statute  of  1  Victoria,  eh.  96,  all  appuintmeata 
by  will  in  execution  of  a  power,  mnet  be  executed  with  the  formalitiea  re- 
quired in  the  execution  of  wills,  and  no  other  fbrmnliti**  are  requisite.  The 
statute*  of  7  Wo.  IV.  &,  1  Viet  declare  that  no  form  of  atUtiztien  shall  be 
necessary  to  render  valid  an  appointment  by  will,  even  though  the  doner  of 
the  power  may  hare  expressly  required  it 

*  This  provision  aweept  away  a  vut  inasa  of  English  caw,  requiring  the 
exact  performance  of  prescribed  formalitiea.  It  gives  great  lirapliflity  to  the 
execution  of  powers,  but  it  essentially  abridges  the  right  of  the  donor  to  im- 
pose hie  own  tonne  upon  the  d  ispositio  n  of  hie  own  property.  The  ffngllsh 
real  property  commissioners,  in  their  report,  in  April,  1833,  rscoaunendod  a 
provision  that  wills,  made  in  execution  of  a  power,  should  be  executed  in  the 
same  manner  aa  other  wills,  and  that  the  direction  of  any  additional  fotmsJi- 
tics,  with  respect  to  the  mode  of  execution,  should  be  invalid.  The  statute 
of  1  Victoria,  eh.  3,  $  37,  is  to  this  eSect,  and  declare*  that  a  general  dense 
of  real  and  personal  estate,  shall  operate  as  an  execution  of  a  power  of  the 
testator  over  the  same,  unless  a  contrary  intention  should  appear  in  th-s  will. 
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If  the  conditions  annexed  to  a  power  be  merely 
nominal,  and  evince  no  intention  of  actual  benefit  to  the 
party  to  whom,  or  in  whose  favor  they  are  to  be  per- 
formed, they  may  be  wholly  disregarded  in  the  exe- 
cution of  the  power.  In  all  other  respects  the  intention 
of  the  grantor  of  a  power,  as  to  the  mode,  time,  and 
conditions  of  its  execution,  must  be  observed,  subject  to 
the  power  of  the  court  of  chancery  to  supply  defective 
executions.  When  the  consent  of  a  third  person  to  the 
execution  of  a  power  is  requisite,  the  consent  shall  be 
expressed  in  the  instrument  by  which  the  power  is  ex- 
ecuted, or  shall  be  certified  in  writing  thereon."  In  the 
first  case,  the  instrument  of  execution,  in  the  second,  the 
certificate,  shall  be  signed  by  the  party  whose  consent  is 
required,  and  be  duly  proved  or  acknowledged.  When 
the  instrument  conveys  an  estate,  or  creates  a  charge, 
which  the  grantee  of  the  power  would  have  no  right  to 
convey  or  create,  unless  by  virtue  of  the  power,  it  shall 
be  deemed  a  valid  execution  of  the  power,  although  the 


Dy  Act  of  New-YorS,  May  9th,  1835,  c.  2fi4,  sales  by  execution  under  ■ 
power  in  a  wilt,  may  be  (unless  otherwise  directed  by  the  will,  and  except  in 
the  city  of  New-York,}  public  or  private,  and  on  inch  term*  a*  the  executors 
abaH  deem  beat.  Such  sales  of  land*  iu  the  city  of  New -York  are  to  be  by 
■action,  on  six  weeks' notice,  as  in  the  was  of  mIh  by  order  of  the  ■arrogate, 
m&tttitoNne-YorliRtvised  SiorufM.Tol.ii.  104.  The  regulation  requiring 
•aha;  in  the  city  and  county  of  New- York  to  be  by  auction,  does  not  apply, 
■linn  the  will  fire*  other  and  specific  direction,  u  when  it  authorise*  a  pri- 
nt* aula  at  the  diecretiorj  of  the  executor.  The  statute  ia  net  clearly  ex- 
pressed, bat  the  true  euuatruelion,  I  apprehend  to  be,  that  the  direction  for  the 
efcyef  New-  York  applies,  "  anises  otherwise  directed  in  the  will ;"  and  it  is 
met  te  be  wsff/smi  that  the  statute  meant  to  oompel  all  sales  by  axeenton 
under  ft  power  to  be  in  the  city  of  New-York,  by  auction,  though  the  will 
ahonld  fciTa  other  direction!. 

■  It  was  adjudged  In  4  Elizabeth,  that  if  the  testator  by  will  directs  that 
after  the  death  of  his  son  his  executor*  should  sell  bis  land  by  the  adiice  sf 
A.  and  It,  and  A.  dioth  in  the  life  of  the  son,  a  sale  afterward*  by  the  execu- 
tor* would  not  be  good,  for  the  assent  of  A-  as  well  as  of  E  waa  essential 
Ore.  Eli*.  36.    1  J*en,  286.    3  ibid.  106.     Lee's  ease,  8.  P.    D9tr,  319, 

•La  a  p. 
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power  be  not  cited  or  referred  to.  Lands  embraced  in 
a  power  to  devise,  shall  pass  by  a  will  purporting  to 
uonvey  all  the  real  estate  of  the  testator,  unless  a  con- 
trary intent  appears  expressly  or  by  necessary  impli- 
cation.* 

It  is  the  general  rule,  that  a  power  cannot  be  exer- 
cised before  the  time  in  which  it  was  the  intention 
•334  of  the  grantor  "of  the  power  that  it  should  be  ex- 
ercised. This  was  a  principle  assumed  by  Lord 
Coke  ;b  and  in  Cox  v.  Day,'  it  was  adjudged  that  where 
a  power  of  leasing  was  given  to  B.,  to  be  exercised  after 
the  death  of  A.,  it  could  not  be  exercised  during  the  life 
of  A.  Another  rule  is,  that  powers  of  revocation  and 
appointment  and  sale  need  not  be  executed  to  the  full 
extent  of  them  at  once  ;  they  may  be  exercised  at  dif- 
ferent times  over  different  parts  of  the  estate,  or  over 
the  whole  estate,  if  not  to  the  whole  extent  of  the 
power.d  Nor  does  an  appointment  by  way  of  mortgage 
exhaust  a  power  of  revocation,  for  it  is  only  a  revoca- 
tion pro  takto* 

(5.)  Power  need  not  be  referred  to. 
The  power  may  be  executed  without  reciting  it,  or 
ever  referring  to  it,  provided  the  act  shows  that  the  donee 


■  New-York  Rteimd  Statute*,  vol.  L  735,  736,  737,  hc  113—116. 118, 
119,  190—134. 13a  This  last  paragraph  i*  a  declaratory  provuriou  ;  lor  it 
*M  already  the  settled  rale  in  New-York,  that  trot  eatate*  past  by  the 
Esoal  general  words  in  a  will  paaaing  other  eatalea,  nnlsaa  there  be  circnm- 
■tancc*  in  the  uaie  to  aathoriie  the  inference  of  a  different  intention  in  the 
teotatur,  Jackson  o.  De  Lance;,  13  Join*.  Rep.  537. 

<•  Co.  LitL  113,  a. 

«  13  Eaet's  Rep.  118.  By  the  Netc-York  Reviled  Statu  (el,  vol.  ii.  134, 
aeo.  5,  if  a  conveyance  be  made  under  a  power  of  revocation,  before  the  tin* 
appointed,  it  become*  valid  from  tbe  time  the  power  of  revocation  verta. 

*  Difge'i  caw,  1  Co.  173.  Snaps  e.  Tnrton,  Cm.  C.  473.  Borer  a. 
Smith,  lV.rn.  Rep.  64.     Co.  hilt.  113,  a. 

•  Perkine  *.  Walker,  1  Yen.  Rip.  97. 
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bad  in  view  the  subject  of  the  power.*  In  the  case  of 
wills,  it  has  been  repeatedly  declared,  and  is  now  the 
settled  rule,  that  in  respect  to  the  execution  of  a  power, 
there  must  be  a  reference  to  the  subject  of  it,  or  to  the 
power  itself;  unless  it  be  in  a  case  m  which  the  will 
would  be  inoperative,  without  the  aid  of  the  power,  and 
the  intention  to  execute  the  power  became  clear  and 
manifest.  The  general  rule  of  construction,  both  as  to 
deeds  and  wills,  is  that  if  there  be  an  interest  and  a 
power  existing  together  in  the  same  person,  over  the 
same  subject,  and  an  act  be  done  without  a  particular 
reference  to  the  power,  it  will  be  applied  to  the  in- 
terest, and  not  to  the  power.  If  there  be  any  legal 
interest  on  which  the  deed  can  attach,  it  will  not 
•execute  a  power.  If  an  act  will  work  two  ways,  'SSS 
the  one  by  an  interest,  and  the  other  by  a  power, 
and  the  act  be  indifferent,  the  law  will  attribute  it  to  the 
interest,  and  not  to  the  authority,  toijictio  cedit  veritati? 
In  Sloane  v.  Cadogan,*  it  was  declared  by  the  master 
of  the  rolls,  after  a  full  discussion,  to  be  settled,  that  a 
general  disposition  by  will  would  not  include  property 
over  which  the  party  had  only  a  power,  unless  an  in- 
tention to  execute  the  power  could  be  inferred.  A  will 
need  not  contain  express  evidence  of  an  intention  to 
execute  a  power.  If  the  will  be  made  without  any  re- 
ference to  the  power,  it  operates  as  an  appointment  under 
the  power,  provided  it  cannot  have  operation  without 
the  power.  The  intent  must  be  so  clear  that  no  other 
reasonable  intent  can  be  imputed  to  the  will ;  and  if  the 


•  Ex  parte  Caswell,  1  Atk.  Rep.  559.  Nca-York  Untied  Statute*,  YtA. 
a.  134,  Mc  4,  to  the  same  point.     Hnnloka  c.  Gall,  1  Run.  d>  Mybu,  515. 

'  Sii  Edward  Clara'a  ca*>,  G  Co.  17,  b.  Holt,  Cb.  J.,  Parker  v.  Rett,  19 
Mod.  Sep.  469.  Hobart,  Cb.  J,  in  the  Commandant  oaaa,  Hob.  159,  160. 
AudrawB  e.  Emmot,  9  Bra.  997.  Standon  t>.  Standan,  3  Vet.  jr.  589.  Lsn g- 
bam  u.  Nanny,  3  ibid.  467.    Nannock  r.  Horton,  7  ibid.  391. 

•  Cited  in  Sugden  on  Poatrt,  369. 
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will  does  not  refer  to  a  power,  or  the  subject  of  it,  and 
if  the  words  of  the  will  may  be  satisfied  without  sup- 
posing an  intention  to  execute  the  power,  then,  unless 
the  intent  to  execute  the  power  be  clearly  expressed,  it 
is  no  execution  of  it-* 

In  construing  the  instrument,  in  cases  where  the  party 

has  a  power,  and  also  an  interest,  the  intention  is 
■336    the  great  "object  of  inquiry ;  and  the  instrument  is 

construed  to  be  either  an  appointment  or  a  release ; 
that  is  either  as  an  appointment  of  a  use  in  execution  of 
a  power,  or  a  conveyance  of  the  interest,  as  will  best 
effect  the  predominant  intention  of  die  party .*  It  may, 
indeed,  operate  as  an  appointment,  and  also  as  a  con- 
veyance, if  it  be  so  intended,  though  the  usual  practice 
is  to  keep  these  two  purposes  clearly  distinct* 

(6.)  Powers  of  revocation. 

In  a  deed  executing  a  power,  a  power  of  revocation 
and  new  appointment  may  be  reserved,  though  the  deed 
creating  the  power  does  not  authorize  it;  and  such 
powers  may  be  reserved  toties  qtiotie*.  A  power  to  be 
executed  by  will,  is  always  revocable  by  a  subsequent 


•  Bennett  v.  Abmrow,  9  Vet.  609.  Bradtah  •■  Gibbe,  3  Jokra.  Ch.  Ktp. 
561.  BlaBge  ».  Mil*,  1  Story  Rep.  436.  445.  In  thia  hut  can  the  Euf. 
liah  authorities  mo  largely  ailed  and  diecniwed.  Walker  r.  Mackie,  4  Sut- 
>ell'»  Rip-  76.  Lorell  •.  Knight,  3  Simara,  375.  Lempriere  e.  Velpy,  5 
Swiont,  108.  DaTieir.WmimnH,  3  Neville  £  Manning,  831.  Doe  v.  Brake, 
3  Sing.  Rep.  497.  6  Burna.  4-  Cr*»».  730.  8.  C.  on  error.  In  Ifaia  laat 
caae,  Lord  Ch.  J.  Beat  reviewed  all  the  cuti,  from  the  great  leading  autho- 
rity of  Sir  Edward  Clare'*  caaa,  down  to  the  time  of  the  deewion  ;  and  be 
dadnoea  the  above  conclusions  with  irremitible  force.  The  judgment  of  the 
C.  B.  waa  reTaraed  in  the  K.  B.,  on  the  question  of  fact  whether  ibe  intention 
wea  mimifert.  The  principlea  of  law  ware  equally  recognised  in  each  oenrt 
Thia  laat  caaa  waa  carried  op  by  writ  of  error  to  the  honaa  of  lorda,  and  the 
judgment  of  the  K.  B.  waa  affirmed,  and  the  principlea  ataied  in  the  tazt 
•■tiled.     Roake  •.  Dann,  1  Dou,  N.  8.  437. 

•  Cox.  e.  Chamberlain,  4  Fa*.  631.    Koaoh  r.Wadnnm,  6  Eatfi  Rip.  283. 

•  Sag-den,  301. 
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wQl ;  for  it  is  in  the  nature  of  a  will  to  be  ambulatory 
until  the  testator's  death.*  But  though  the  original 
power  expressly  authorizes  the  donee  to  appoint,  and 
revoke  his  appointment,  from  time  to  time,  yet,  if  the 
power  be  executed  by  deed,  it  is  held  that  there  must  be 
a  power  of  revocation  reserved  in  the  deed,  or  the  ap- 
pointment cannot  be  revoked.  On  every  execution  of 
the  power,  a  new  power  of  revocation  must  be  re- 
served ;  and  a  mere  power  of  revocation  in  a  deed  exe- 
cuting the  power,  wUl  not  authorize  a  limitation  "of  new 
uses.b  The  rule  arose  from  an  anxiety  to  restrain  the 
reservation  of  such  powers  of  revocation,  and,  perhaps, 
from  a  desire  to  assimilate  powers  to  conditions  at 
common  law ;  and  we  are  disposed  to  agree  with  Mr. 
Sugden,  that  there  is  no  good  reason  why  a  general 
power  of  revocation  in  the  original  deed  creating  the 
power,  should  not  embrace  all  future  execution,  since 
it  is  allowed  to  be  affected  repeatedly  by  new 
powers  of  revocation,  and  since  *a  power  of  re-  *387 
vocation  in  the  original  settlement,  is  tantamount 
to  a  power,  not  only  of  revocation,  but  of  limitation  of 
new  uses ;  for  he  that  has  a  power  to  revoke,  has  a  power 
to  limit'  The  Nao-York  Revised  Statutes*  have  given 
due  stability  to  powers  that  are  beneficial,  or  in  trust,  by, 
declaring  that  they  are  irrevocable,  unless  an  authority 
to  revoke  them  be  granted  or  reserved  in  the  instrument 
creating  the  power.  It  is  further  declared,*  that  where 
the  grantor  in  any  conveyance  shall  reserve  to  himself 


•  Sugdtn,  391. 

'  Wart  s.  Lentbal,  1  Sid.  Sep.  343.  Hatchar  t>.  CnrtU,  2  Freem.  Rtp.  61. 
Hah  c.  Bond,  PrtC  in  Gh.  474.     Sugden  on  Poaeri,  App.  No.  3.  S.  C. 

•  Anon.  1  Ck  Co*.  341.  Cototon  v.  Gardner,  9  ibid.  46.  It  may  be 
doubted  whether  the  cue  of  Ward  c.  Lanthal,  mentioned  Id  tba  preceding 
note,  be  enfficient  to  warrant  the  doctrine,  that  a  power  of  revocation  la  a 
deed  eiernting  a  power,  will  not  an thoriie  the  limitation  of  new  ueea. 

•  Tell  795,  aw.  106, 

•  Ibid.  tuL  L  733,  set.  86. 
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for  his  own  benefit  an  absolute  power  of  revocation,  he 
shall  be  deemed  the  absolute  owner  of  the  estate,  so  far 
as  the  rights  of  creditors  and  purchasers  are  concerned. 
Under  the  check  of  this  wise  provision,  preventing  these 
latent  and  potent  capacities  from  being  made  instru- 
ments of  fraud,  the  statute  very  safely  allows"  the 
grantor,  in  any  conveyance,  to  reserve  to  himself  any 
power,  beneficial  or  in  trust,  which  he  might  lawfully 
grant  to  another. 

(7.)  Relates  back  to  the  instrument. 

An  estate  created  by  the  execution  of  a  power,  takes 
effect  in  the  Bame  manner  as  if  it  had  been  created  by 
the  deed  which  raised  the  power.  The  party  who  lakes 
under  the  execution  of  the  power,  takes  under  the  au- 
thority, and  under  the  grantor  of  the  power,  whether  it 
applies  to  real  or  personal  property,  in  like  manner  as  if 
the  power,  and  tbe  instrument  executing  the  power,  had 
been  incorporated  in  one  instrument.11  The  principle 
that  the  appointee  takes  under  the  original  deed, 
•338  was  carried  to  the  utmost  extent  *in  Roach  v. 
Windham,*  a  case  which  strikingly  illustrates  the 
whole  of  this  doctrine,  and  tbe  singularly  subtle  and  arti- 
ficial mechanism  of  the  English  settlement-law.  An 
estate  was  conveyed  to  a  trustee  in  fee  to  such  uses  as 
A.  should  by  deed  appoint,  and  in  default  of  appoint- 
ment to  A.  in  fee.  There  was  a  fee-farm  rent  reserved 
in  the  conveyance  to  the  trustee,  and  A.  covenanted  to 
pay  it.  It  was  held,  that  A.  took  a  vested  fee,  liable  to 
be  divested  by  the  execution  of  his  power  of  appoint- 


•  Vol.  i.  735,  wo.  105. 

•  Lilt,  nc  169.    Co.  LUI.  113,  a.    Cook  e.  Dockenfiald,  2  Atk,  Rep.  569 

—567.  Marlborough  e.  Godolphin,  2  Vet.  78.  Middlolon  c.  Craft*,  9  Atk. 
Rip.  661.  Bradiah  *.  GtMa,  3  Johiu.  Ch.  Rep.  550.  Doolittle  c  Lewi*,  7 
ibid.  45. 

•  6  Eaet't  Rep.  283. 
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mem.  He  sold  and  conveyed  the  estate  by  lease  and 
release,  and,  also,  in  the  same  conveyance,  directed  and 
appointed  the  estate  and  use  to  the  purchaser.  It  was 
further  held,  that  under  this  conveyance  with  a  double 
aspect,  the  purchaser  took  the  estate  by  the  appointment 
of  A.,  and  not  by  the  conveyance  from  A. ;  and,  conse- 
quently, the  purchaser  was  not  subject  to  the  covenant 
for  the  payment  of  rent,  though  it  run  with  the  land  ; 
for  he  took  as  if  the  original  conveyance  had  been  made 
to  himself,  instead  of  being  made  to  the  trustee  to  uses. 
The  rule  that  the  estate,  under  the  power,  takes  effect 
under  the  deed  creating  the  power,  applies  only  to  cer- 
tain purposes,  and  as  between  the  parties  ;  and  it  will 
not  be  permitted  to  impair  the  intervening  rights  of  stran- 
gers to  the  power.  The  deed  under  the  power  must  be 
recorded,  when  deeds  in  general  are  required  to  be 
recorded^  equally  with  any  other  deed.'  It  does  nottake 
effect,  by  relation,  from  the  date  of  the  power,  so  as  to 
Interfere  with  intervening  rights.5  The  ancient  doctrine 
was,  that  a  naked  power  could  not  be  barred  or  ex- 
tinguished by  disseisin,  fine,  or  feoffment.'  It  was  held, 
that  if  a  power  to  sell  lands  be  given  to  executors, 
and  the  heir  enters  *and  enfeoffs  B.,  who  dies  *339 
seised,  yet  that  the  executors  might  sell,  and  the 
vendee  would  be  in  under  the  will,  which  was  para- 
mount to  the  descent,  and  that  the  power  was  not  tolled 
by  the  descent.*    A  dormant  power,  with  such  myste- 


'  ScraftoD  k.  Quince;,  3  Vet.  413. 

'  Lord  Hardtticka,  in  Marlborough  ».  Godolphin,  9  Vet.  78,  and  in  South 
by  ».  Stonebouae,  ibid.  6)0. 

•  1  Co.  110.  173.  Edwarda  e.  Slater,  Hard.  410.  Willi*  r.  Sberral,  1 
Alk.  Rtp.  479.  15  Hen.  VII.,  fo.  11.  b,  tranaUted  in  App.  No.  1.  to  Svgdm 
on  Poatrt. 

*  Jtnk.  Cent,  164,  pi.  75.  Bra.  lit.  Devitt,  pi.  86.  Parsons,  Cli.  J.,  5 
Mat.  Rtp.  943.  The  Minn  remain*  undiaturbed,  in  the  cue  of  an  autho- 
rity to  oiecutora  to  tell  land,  until  the  authority  be  eierciaed,  and  goea  to  the 
licirordovi«o  in  the  mean  time  (Object  to  the  power. 
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rious  energy  founded  on  the  doctrine  of  relation,  would 
operate  too  mischievously  to  be  endured ;  and  the 
doctrine  to  that  extent  has  justly  been  questioned,  and  it 
would  not  now  be  permitted  to  destroy  intervening  rights, 
which  had  been  created  for  a  valuable  consideration, 
and  had  duly  attached  upon  the  land  without  notice  of 
the  power." 

(8.)  Defective  execution  aided. 

The  beneficial  interest  which  a  person  takes  under  the 
execution  of  a  power,  forms  part  of  his  estate,  and  is 
subject  to  his  debts,  like  the  rest  of  his  property.  The 
appointment  cannot  be  made  so  as  to  protect  the  property 
from  the  debts  of  the  appointee.1'  A  court  of  chancery 
goes  further,  and  holds,  that  where  a  person  has  a  gene- 
ral power  of  appointment  over  property,  and  he  actually 
exercises  his  power,  whether  by  deed  or  will,  the  pro- 
perty appointed  shall  form  part  of  hit  duett,  and  be  sub- 
ject to  the  claims  of  creditors,  in  preference  to  the 
claims  of  the  appointee.  The  party  must  have  executed 
the  power,  or  done  some  act  indicating  an  intention  to 
execute  it ;  for  it  is  perfectly  well  settled  in  the  English 
law,  that  though  equity  will,  in  certain  cases,  aid  a  de- 
fective execution  of  a  power,  it  will  not  supply  the  total 
want  of  any  execution  of  it.  The  lord  keeper, 
"340  as  early  as  the  case  of  Lastellt  *v.  CorntealUt,' 
declared,  that  where  a  person  had  a  power  to 


*  Jackwnt>.  Davenport,  20  JohrJ.  Rep.  537.550  -553.  The  law  file,  no 
definite  time  within  which  in  executor  or  administrator  may  appty  to  the 
testamentary  oonrt,  and  have  real  estate  sold  for  the  payment  of  debt*.  Sat 
if  the  application  be  not  made  within  a  reasonable  time  under  the  nircMn- 
etancM,  it  ought  to  be  rejected.  Jackarra  r.  Robin™,  4  WenielTt  Rep.  436. 
Mown  b.  White,  6  John,.  Ch.  Rep.  360. 376—389.  S.  P. 

1  Alexander  v.  Alexandra,  9  Vctty,  640.  The  English  insolvent  sett,  of 
41  Geo.  III.,  and  53  Geo.  III.,  pass  to  the  amines  all  powan  which  the  in- 
solvent might  have  eieented  lor  hie  own  advantage. 

■  2  Vim.  Rip.  465.    Prte.  in  C*.  339.  8.C. 
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charge  an  estate  for  such  uses  as  he  should  think  fit,  and 
he  had  by  deed  appointed  it  for  the  benefit  of  his  chil- 
dren, the  direction  should  be  changed,  and  the  fund 
applied  for  the  payment  of  his  debts.  But  if  he  wholly 
omitted  to  appoint,  the  court  had  not  gone  so  far  as  to  do 
it  for  him ;  though  he  thought  it  would  be  very  reasonable 
and  agreeable  to  equity,  when  creditors  were  concerned. 
The  same  doctrine  was  afterwards  repeatedly  held  by 
Lord  Hardwicke.*  Property  over  which  such  a  dominion 
was  exercised  by  virtue  of  a  general  power,  was  con- 
sidered an  absolute  property,  so  far  as  to  be  liable  for 
debts ;  but  if  it  be  a  particular  power  to  appoint  for  third 
persons  designated  in  the  power,  and  not  for  the  benefit 
of  the  donee  of  the  power,  the  conclusion  would  be  dif- 
ferent. Sir  William  Grant,  in  Holmes  v.  Cogahill,b  and 
Lord  Erskine,  afterwards  in  the  same  case,  on  appeal,' 
were  very  clear  and  explicit  in  laying  down  the  estab- 
lished distinction,  that  equity  would  aid  the  defective 
execution  of  a  power,  and  refuse  to  interfere  where 
there  was  no  execution  of  k ;  while,  at  the  same  time, 
they  were  free  to  admit,  that  there  was  no  good  reason 
or  justice  in  the  distinction,  and  that  it  was  raised  and 
sustained  with  some  violation  of  principle. 

If  the  interest  was  to  be  vested  in  the  appointor  by 
an  act  to  be  done  by  himself,  it  ought,  perhaps,  to  be 
considered  his  property  for  the  benefit  of  his  creditors ; 
and  yet  the  above  distinction  had  been  settled  and  main- 
tained from  1668  down  to  that  time.  The  creditors  have 
no  right,  according  to  the  established  doctrine,  to  have 
the  money  raised  out  of  the  estate  of  a  third  per- 
son when  the  power  *was  not  executed  ;  and  a     *341 


*  Hinton  «.  Toys,  1  Atk.  Rip.  465.  Sainton  v.  Ward,  3  ibid.  173.  Lord 
Towustnd  b.  Windham,  3  Vfey,  9.  Pack  ».  Bathmtt,  3  Atk.  Rep.  369. 
Ttogghtoa  o.  Tronghton,  ibid.  656. 

*  7  Vtuy,  506. 
M2F«ej,  306. 
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court  of  equity  will  not,  by  its  own  act,  charge  an  estate, 
and  supply  the  want  of  the  execution  of  a  power.  This 
would  be  to  destroy  all  distinction  between  a  power  and 
absolute  property ;  and  though  the  money  which  the 
party  possessing  a  power  has  a  right  to  raise  may  be 
considered  his  property,  yet  the  party  to  be  affected  by 
the  execution  of  the  power  can  only  be  charged  in  the 
manner  and  to  the  extent  specified  at  the  creation  of  the 
power.  The  courts  only  assume  to  direct  the  application 
of  the  fund  raised  by  virtue  of  the  power,  and  to  hold  it 
to  be  assets  for  the  payment  of  debts.  Lord  Erskine 
intimated,  that  the  difficulties  which  had  embarrassed 
the  subject  were  proper  for  legislative  interference,  and 
that  it  might  as  well  be  declared,  that  where  a  power 
was  given  to  dispose  of  property  by  a  certain  act,  if  the 
party  died  without  doing  the  act,  the  property  should 
still  be  assets. 

(9.)  Equity  control  over  the  execution  of  powers. 

The  New-York  Revised  Statutes  have  wisely  cleared 
away  these  difficulties,  and  given  due  and  adequate 
relief  to  the  creditor,  by  rendering  the  execution  of  the 
power  imperative  in  certain  cases,  and  making  the  juris- 
diction in  equity  co-extensive  with  the  requisite  relief. 
Thus,  every  special  and  beneficial  power  is  made  liable 
in  equity  to  the  claims  of  creditors,  in  the  same  manner 
as  other  interests  that  cannot  be  reached  by  an  execu- 
tion at  law,  and  the  execution  of  the  power  may  be  de- 
creed for  the  benefit  of  the  creditors  entitled.*  It  is  fur- 
ther declared,  that  every  trust  power  (being  a  power  in 
which  persons,  other  than  the  grantee  of  the  power,  are 
entitled  to  the  benefits  resulting  from  the  execution  of 
it)  becomes  an  imperative  duty  on  the  grantee,  unless 
its  execution  be  made  to  depend  expressly  on  the  will 


•  Ncic-York  Reeittd  Statutes, i<,\.  i.  734,  He  93. 
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of  the  grantee,  and  the  performance  of  it  may  be 
compelled  in  equity,  for  the  benefit  of  the  parties 
interested.  Nor  does  it  cease  to  be  imperative, 
•though  the  grantee  has  a  right  to  select  any,  and  *S42 
exclude  others  of  the  persons  designated  as  the 
objects  of  the  trust.'  And  where  a  disposition  under  a 
power  is  directed  to  be  made  to,  or  among,  or  between 
■everal  persons,  without  any  specification  of  the  share 
or  sum  to  be  allotted  to  each,  all  tbe  persons  designated 
shall  be  entitled  to  an  equal  proportion.  But  if  the 
manner  or  proportion  of  the  distribution  be  left  to  the 
trustees,  they  may  allot  the  whole  to  any  one  or  more  of 
the  persons,  in  exclusion  of  the  others.1*  If  the  trustee  of 
a  power,  with  the  right  of  selection,  dies  leaving*  the 
power  unexecuted,  or  if  the  execution  of  a  power  in 
trust  be  defective,  in  whole  or  in  part,  its  execution  is  to 
be  decreed  in  equity  for  the  benefit  equally  of  all  the 
persons  designated  as  objects  of  the  trust.  The  execu- 
tion, in  whole  or  in  part,  of  any  trust  power,  may  also 
be  decreed  in  equity  for  the  benefit  of  creditors  or  as- 
signees (if  the  interest  was  assignable)  of  any  person 
entitled,  as  one  of  the  objects  of  the  trust,  to  compel  its 
execution."  So,  purchasers  for  a  valuable  considera- 
tion, claiming  under  a  defective  execution  of  a  power, 
are  entitled  to  the  same  relief  in  equity  as  purchasers 
in  any  other  case.  It  is  likewise  added,  for  greater 
caution,  that  instruments  in  execution  of  a  power  are 
equally  affected  by  fraud,  as  conveyances  by  owners  and 
trustees.  Every  power  is  also  made  a  lien  or  charge 
upon  the  lands  which  it  embraces,  as  against  creditors 
and  purchasers  in  good  faith,  and  without  notice,  of  or 
from  any  person  having  an  estate  in  such  lands,  from 


'  New-Tint  Rnitd  Stmtutet,  vol.  i. 

*  AM.  wL  L  ««.  98,  S3. 

•  Hid.  toL  i  mc  100. 103. 131. 
Vol.  IV.  87 
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the  time  the  instrument  containing  the  power  is  re- 
corded ;  and  as  against  all  other  persons  from  the  time 
the  instrument  takes  effect.* 
Some  part  of  these  statute  provisions  would  seem  to 

have  changed  the  English  equity  doctrine  of  illu- 
•343     sory  appointments,  •where  there  was  an  allotment 

of  a  nominal,  and  not  of  a  substantial  interest 
They  have  at  least  rescued  the  law  from  a  good  deal  of 
uncertainty  on  the  subject,  and  relieved  the  courts  of 
equity  from  that  difficulty  and  distress  of  which  the  mas- 
ter of  the  rolls,  in  Vanderzee  v.  Aelom,b  and  Lord  Eldon, 
in  Butcher  v.  Butcher,'  have  bo  loudly  complained,  when 
they  endeavored  to  ascertain  the  proportion  of  inequality 
that  would  amount  to  an  illusory  appointment.  The 
rule  at  common  law  was  to  require  some  allotment, 
however  small,,  to  each  person,  where  the  power  was 
given  to  appoint  to  and  among  several  persons  ;  but  the 
rule  in  equity  requires  a  real  and  substantial  portion  to 
each,  and  a  mere  nominal  allotment  to  one  is  deemed 
illusory  and  fraudulent  Where  the  distribution  is  left 
to  discretion,  without  any  prescribed  rule,  as  to  tuck  of 
the  children  as  the  trustee  should  think  proper,  he  may 
appoint  to  one  only.d  But  if  the  words  be,  amongst  the 
children  as  he  should  think  proper,  each  must  have  a 
share,  and  the  doctrine  of  illusory  appointments  applies.* 
The  distribution  under  the  power  of  appointment,  by 
the  New-York  statute,  must  be  equal  in  the  one  case ; 
and,  in  the  other,  the  trustee  has  an  entire  discretion  in 
the  selection  of  the  objects,  as  well  as  to  the  amount  of 


'  NoD-Ysrk  Rtnittd  StatulM,  -mi.  i.  735.  737,  •<». 107. 195. 139. 
•4F*«y,7S4. 

*  1  Vet.  $  Bca.  79. 

*  The  Mseler  of  the  EoIIb,  in  Kemp  •,  Kemp,  5  Ve:  857. 

■  4  Vt:  771.  Kemp  *.  Kemp,  5  ibid.  849.  Craok'i  cut,  cttad  Ib  AetlT 
».  AiUy,  Prte.  in  Ch.  256.  Thamu  ft  ThoaiM,  3  Vtrn.  Rtp.  513.  Mad- 
difon  s.  Andrew,  1  Veiey,  57. 
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the  shares  to  be  distributed."  Id  respect  to  the  impe- 
rative duty  of  the  grantee  of  a  trust  power  to  execute  it, 
the  New-York  statute  has  only  declared  the  antecedent 
law.  Though  it  be  an  immutable  rule,  that  the 
non-execution  of  a  naked  power  will  "never  be  "344 
aided,"  yet,  if  the  power  be  one  which  it  is  the 
duty  of  the  party  to  execute,  he  is  a  trustee  for  the 
exercise  of  the  power,  and  has  no  discretion  whether  he 
will  or  will  not  exercise  it  Chancery  adopts  the  prin- 
ciple as  to  trusts,  and  will  not  permit  his  negligence, 
accident,  or  other  circumstances,  to  disappoint  the  in- 
terests of  those  persons  for  whose  benefit  he  is  called 
upon  to  execute  it.  This  principle,  according  to  Lord 
Eldon,  pervaded  all  the  cases. u  The  equity  jurisdiction, 
in  relieving  against  the  defective  execution  of  powers,  is 
exerted  in  the  case  of  a  meritorious  consideration  in  the 
person  applying  for  aid ;  and  here  again  the  English  law 
and  the  New- York  statute  are  the  same.  The  assistance 
is  granted  in  favor  of  creditors,  and  bona  fide  purchas- 
ers, who  rest  their  claim  upon  a  valuable  consideration, 
and  in  favour  of  domestic  relatives,  whose  claims  as 
appointees  are  founded  upon  the  meritorious  considera- 
tions of  marriage  or  blood,  or  where  the  non-execution 
arises  from  fraud.  The  numerous  cases  which  regulate 
and  prescribe  the  interference  of  chancery  iu  aiding  and 
correcting  the  defective  execution  of  powers,  and  also 
in  affording  relief  against  the  actual  execution,  or  fraud- 
ulent operation  of  powers,  cover  a  vast  field  of  discus- 
sion ;  but  the  subject  would  lead  us  too  far  into  detail, 


■  The  Engliab  statute  of  1  Win.  IT.,  a.  46,  entitled,  "  an  act  to  alter  and 
amend  tin  law  relating  to  illneory  appointment*,"  declare*  that  no  appoint- 
ment ihall  be  impeached  in  equity,  on  the  ground  that  it  ia  nniuburtaDtinl, 
illuaory,  or  nominal.  Tiiia  pnta  an  and  to  the  equity  jurisdiction  on  the  *nb- 
jeot  of  illuaury  appointmenla,  nod  it  applies  to  real  Ha  well  aa  personal  estate* 

*  3  P.  VPnu.  227.  note.    Tollett  e.  Tollett,  ibid.  489. 

•  Brown  a,  EGggi.  8  Vs..  574.  Gibbe  t.  March,  3  Uttealf  Rtp.  343, 
SSI.  353. 
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and  I  must  content  myself  with  referring  the  student  to 
the  clear  and  ample  digest  of  them  in  Sir  Edward  Sug- 
den's  elaborate  treatise  on  the  subject.*  We  shall  con- 
clude this  head  of  inquiry  with  a  brief  view  of  a  few 
other  leading  points  respecting  the  execution  of  powers, 
and  which  are  necessary  to  be  noticed,  in  order  not  to 
leave  the  examination  of  the  doctrine  far  too  unfinished. 
A  power  will  enable  the  donee  to  dispose  of  a  fee, 
though  it  contained  no  words  of  inheritance,  as  in  the 
case  of  a  power  given  by  a  testator  to  sell  or  dispose  of 

lands ;  and  this  construction  is  adopted  in  favour 
*345     of  the  testator' s  intention."    *So,  a  power  to  charge 

an  estate,  with  nothing  to  restrain  the  amount, 
will,  in  equity,  authorize  a  charge  to  the  utmost  value  ; 
and,  as  equivalent  to  it,  a  disposition  of  the  estate  itself, 
in  trust  to  sell  and  divide  amongst  the  objects."  And,  on 
the  other  band,  a  power  to  grant  or  appoint  the  land, 
will  authorize  a  charge  upon  it ;  and  a  power  to  sell  and 
raise  money,  implies  a  power  to  mortgage.^     If,  how- 


■  Sugden  em  Pemeri,  341 — 431.  In  i  decision  in  equity  «inoe  the  edition 
of  Sugdon  refom>d  to.  It  iu  held,  that  equity  relieves  against  the  defective 
execution  of  a  power,  only  when  the  defect  connate  in  the  want  of  amne  eir- 
cumstancoa  required  in  the  manner  of  execution,  aa  the  want  of  a  seal,  or  of 
a  nnflicient  number  of  witnesses,  or  where  it  ha*  bean  executed  by  a  dead 
instead  of  a  will.  Equity  will  reform  a  deed  which, by  mistake  of  the  drawer, 
doea  not  effectuate  the  intention  of  the  parties.  Cookmll  *.  CholmeHf,  1 
Hum.  qr  Mylnt,  418.  But  a  power  to  appoint  by  will  m  badly  executed  by 
a  deed.  1  Story  Eq.  185.  Bentham  v.  Smith,  1  Chew*'  Eq.  Rep.  S.  C.  33. 
Lord  Eldon,  in  Raid  o.  Shergold,  10  Viecy,  379.  And  na  a  general  rule  it  is 
said  that  equity  will  relieve  against  the  defective  execution  of  a  power  crea- 
ted by  a  patty,  but  not  against  the  defective  execution  of  a  power  created 
by  law.     Bright  c  Boyd,  1  Story' i  Rep.  478. 

b  Liefe  e.  Saltiugetone,  1  Mod.  Rep.  183.  The  King  a.  Marquis  of  Staf- 
ford,  7  HoefeRsp.  521.     Hee  supra,  p.  319.  S.  P. 

« Waneham  v.  Brown, 9 Pima  Rep.  153.     Long*.  Long,  5  Pes.  445. 

<  Roberta  t>.  Dixall,  9  Eq.  Cat.  Abr.  668,  pi.  19.  Lord  Macclesfield,  in 
Hills  ■■  Banks,  3  P.  Wins.  9.  A  power  given  by  will  to  raise  money  oat  sf 
the  rents  or  profits,  includes  a  power  to  sell  and  mortgage,  if  necessary  for 
the  parpoaea  of  the  trust.  Bootle  n.  Blnndell,  1  MtrivaW*  As*.  193.  339. 
£33.    1  Pamll  on  Denim,  334,  note  by  Mr.  Jarmau. 
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ever,  the  interest  be  expressly  indicated  by  the  power,  a 
different  estate  cannot  be  appointed  under  it ;  though, 
without  positive  words  of  restriction,  a  lesser  estate  than 
that  authorized  may  be  limited.*  The  intention  of  the 
donor  of  the  power  is  the  great  principle  that  governs 
in  the  construction  of  powers ;  and  in  furtherance  of  the 
object  in  view,  the  courts  will  ^ary  the  form  of  execut- 
ing the  power,  and,  as  the  case  may  require,  either  en- 
large a  limited  to  a  general  power,  or  cut  down  a  general 
power  to  a  particular  purpose. h  A  power  to  appoint  to 
rdatwnt  extends  to  all  capable  of  taking  within  the 
statute  of  distributions.  This  seems  to  be  the  only 
reasonable  limit  that  can  be  set  to  a  term  so  indefinite. c 
But,  on  the  other  hand,  a  power  to  appoint  to  children, 
will  not  authorize  an  appointment  to  grandchildren. 
This  is  the  settled  rule  ;  and  yet  it  naturally  strikes  the 
mind  as  a  very  strict  and  harsh  construction.4 


•  WhMock'i  MM,  8  Co.  69,  h.    Phelps  b.  Hay,  MS.  App.  to  Sugdcn  *n 

■  Sugden  on  Poteen,  452,  453.  Talbot  v.  Tipper,  Skinner,  427.  Earl 
of  Tnnkerrillo  v.  Coke,  Meeeley,  146.  Lord  Hiuchinbroke  v.  Seymour,  1 
Bro.  395.    BrMo*  v.  Ward,  9  Vet.  jr.,  336. 

•  Sag-den  on  Poweri,  514,  515. 

'  The  Muter  of  the  Rolls,  in  Alexander  v.  Alexander,  3  Vet.  643.  Bro- 
denell  v.  El  wen,  1  Eaifi  Rep.  449.  The  general  rate  Booms  to  bo,  that  the 
exercise  of  a  power  in  favour  of  a  clow  vf  pertena,  M  children.  Ac.,  it  lor 
too  benofit  of  those  living  at  the  time  of  the  appointment  Needham  u. 
Bmilh,  4  RuntU,  316.  Though  children  in  the  ordinary  mum  do  not  in- 
ciaiio  grandchildren,  yot  in  a  will  grandchildren  and  evon  great  grand  children 
may  take  by  the  designation  of  children,  when  neceeaary  to  effectuate  a 
manifest  intent.  Tbii  ii  the  ease  when  the  word  children  is  need  as  co-ex- 
terarive  with  asms,  or  when  then  are  no  children  literally  to  answer  the  de- 
scription. Boyle  *.  Hamilton,  4  P««y,  437.  Withy  «.  Thnrliatoa,  Ambl. 
555.  Cotter  r.  Doughty,  93  Wtndtll,  599.  Raft  t>.  Rutherford,  1  BaiUy'e 
Eq-  Rep-  17.  Hallowoll  r>.  Phipps,  3  Wharton,  376.  Dickinson  c.  Lee,  4 
Wait*,  82.  Mow  alt  v.  Carow,  7  Paige,  398.  Earl  of  Oxford  t>.  Churchill, 
3  Pen.  d>  Bra.  59.  Philip.'  Devisee*  v.  Beall,  9  Dana  Kentucky  Rep.  1. 
Vide  infra,  p.  419.  Adeviae  "  to  all  and  every  of  my  grandchildren,  who 
■ball  attain  the  ago  of  tweuty-foor  years,"  held  void  for  remotenesa.  New- 
i,  10  8mm,  51. 
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•We  have  already  seen"  that  by  the  New-Tori  Re- 
vised Statutes,  no  appointment  is  void  for  excess,  except 
*o  far  as  the  appointment  is  excessive ;  and  the  general 
rule  in  the  English  law  is  the  same.  It  is  understood 
that  the  execution  of  a  power  may  be  good  in  part,  and 
bad  in  part,  and  that  the  excess  only,  in  die  execution 
of  the  power,  will  be  void.  The  residue  will  be  good 
when  there  is  a  complete  execution  of  the  power,  and 
only  a  distinct  and  independent  limitation  unauthorized^ 
added,  and  the  boundaries  between  the  sound  part  and 
the  excess  are  clearly  distinguishable  ;  as  in  the  case  of 
a  power  to  lease  for  twenty-one  years,  and  the  lease  be 
made  for  twenty-six  years,'' 

IV.   Of  the  extinguishment  of  powers. 

There  are  some  subtle  distinctions  in  the  English  law 
relative  to  the  cases  in  which  powers  are  to  be  deemed 
suspended,  merged,  or  extinguished. 

If  a  lease  be  granted  out  of  the  interest  of  the  donee 
of  a  power  appendant,  it  cannot  be  defeated  by  a  subse- 
quent exercise  of  the  power.  The  lease  does  not  strictly 
suspend  its  exercise ;  but  the  future  operation  of  the 
power  must  be  in  subordination  to  the  lease,  and  the 


•  Vide  mora,  p.  108. 

b  Peters  ».  Maraham,  Fit*.  156.  Sit  Thorns*  Clarke,  m  Alexander  *. 
Alexander,  2  Vtt.  640.  Adama  r.  Adam*,  Cavp.  Rtp.  551.  Common  ». 
Marshal],  7  Bn.  P.  C.  111.  See,  al»,  supra,  p.  106,  and  [ho  anthorities 
than  cited.  It  it  a  general  rale,  that  the  invalidity  of  any  perltenler  trast, 
interest,  accumulation,  or  limitation  created  by  will,  will  not  destroy  the  Inst 
and  limitation!  which  are  otherwiae  valid,  nnleea  the  latter  an  to  mixed  np 
with  thoao  that  are  illegal  and  void,  that  it  is  impossible  to  sustain  the  one 
without  giving  effect  to  the  other.  Chancellor  Walworth,  hi  Hawley  A.  King 
r.  Jamoeajid  Others,  July,  1835,  5  Paigt,  318.  Kane  c.  Gott,  94  WenitO, 
641. 666.  So,  if  a  bond  be  taken  under  the  common  law  or  tinder  a  statute, 
with  a  condition  in  part  good  and  in  part  bad,  a  recovery  may  be  had  Tor  a 
breach  of  the  good  part  United  States  c.  Brown,  Gilpin,  155.  Polk  » 
Hummer,  9  Humpkrey'i  Taut.  Rep.  500.  An  union  of  a  good  with  s  bad 
con  side  rati  on  will  inpport  a  contract.  Jarvit  v.  Peck,  1  t 
Rtp.  479. 
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estate  created  by  it  cannot  vest  in  possession  until  the 
previously  created  lease  expires.  The  donee  of  the 
power  cannot  defeat  his  own  grant.'  Nor  can  the  donee 
of  a  power,  imply  collateral,  suspend  or  extinguish  it  by 
any  act  of  his  own."  But  a  total  alienation  of  the 
estate  extinguishes  *a  power  appendant,  or  in  gross  ;  *347 
as  if  a  tenant  for  life,  with  a  power  to  grant  leases 
in  possession,  conveys  away  his  life  estate,  the  power  is 
gone ;  for  the  exercise  of  it  would  be  derogatory  to  his 
own  grant,  and  to  the  prejudice  of  the  grantee."  Even 
a  conveyance  of  the  whole  estate,  by  way  of  mortgage, 
extinguishes  a  power  appendant  or  appurtenant.  This 
is  now  the  received  doctrine,  according  to  Mr.  Sugden  f 
bat  the  opinion  of  Lord  Mansfield,  in  Ren  v.  Bulkeley,' 
is  more  just  and  reasonable  ;  for  why  should  a  mort- 
gage of  the  life  estate,  contrary  to  the  evident  intention 
of  the  parties,  affect  the  power  beyond  what  was  neces- 
sary to  give  stability  to  the  mortgage  V  Whether  a 
person  having  a  life  estate,  with  a  power  collateral  or  in 
gross  to  appoint,  can  exercise  the  power  after  having 
parted  with  his  life  estate,  has  been  made  a  question. 
The  better  opinion  would  seem  to  be,  that  the  power  is 
not  destroyed,  for  the  estate  parted  with  is  not  displaced 
by  the  exercise  of  the  power  ;  though,  to  avoid  doubt,  it 

■  Goodrighl  *.  Cnter,  Dong .  Rip.  477. 

*  lSJTen.  VII,  to.  II,  b,  translated  in  App.  No.  I  to  Sugden  on  Pmntrt, 
Or,  Litt.  337,  ft  365,  b.  EHgpt  cue,  1  Co.  175,  a.  Will™  •.  Sbanel,  1 
Atk.Stp.il4,  Sugden  on  Ptmtr;  50.  B7.  Wwrt  o.  Barney,  1  Raittll  $ 
Mjl*e,  391. 

•  Dtmg.  Rip.  393. 

*  Sugdtn  on  Power*,  97. 

•  Doug .  Rep.  393. 

'  The  Nen-York  Runted  Statuttt  have  placed  tbin  subject  on  jo* 
grounds,  by  declaring  that  the  power  of  a  tenant  for  life  to  make  leasee,  b  not 
assignable  ai  a  separate  interest,  bot  is  annexed  lo  the  estate,  and  paoea 
with  the  conveyance  of  tbe  estate,  and  a  special  exception  of  it  extinguishes 
it.  Bo,  a  mortgage  by  the  donee  of  the  power  don  not  extinguish  It  or  ids- 
pond  it  The  power  is  only  bound  by  the  mortgage,  and  made  inbeerrient 
to  it     Ibid.  »oi.  L  733,  sec.  66—91.     See,  also,  rupra,  p.  106. 
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is  usual  first  to  appoint  the  estate,  and  then  to  convey." 
All  these  various  powers,  except  the  last,  may 
•348  'be  extinguished  by  a  release  to  one  who  has  an 
estate  of  freehold  in  the  land ;  and,  as  a  general 
rule,  (though  it  has  its  exceptions,)  they  are  extinguished 
by  a  common  recovery,  fine,  or  feoffment ;  for  those 
conveyances,  according  to  the  forcible  expression  of  Sir 
Matthew  Hale,  "  ransack  the  whole  estate,"  and  pass  or 
extinguish  all  rights,  conditions,  and  powers  belonging 
to  the  land,  as  well  as  the  land  itself." 

It  has  also  been  a  question  of  much  discussion,  and 
of  some  alternation  of  opinion,  whether  a  power  was  not 
merged  or  absorbed  in  the  fee,  in  the  case  of  an  estate 
limited  to  such  uses  as  A.  should  appoint,  and,  m  default 
of  appointment,  to  himself  in  fee.  The  master  of  the  rolls, 
in  Maundrell  v.  Maundrell,"  held,  that  the  power,  in  such 
a  case,  followed  by  a  limitation  of  the  fee,  must  be  ab- 
sorbed by  the  fee,  which  includes  every  power.  This 
seems  to  be  the  good  sense  and  reason  of  the  thing,  for 
the  separate  existence  of  the  power  appears  to  be  incom- 
patible with  the  ownership  of  the  fee.  But  the  weight 
of  authority  is  decidedly  in  favour  of  the  conclusion 
that  the  power  is  not  extinguished,  and  may  well  subsist 
with,  and  qualify  the  fee.d    I  apprehend  that,  by  the 


•  Sugden  on  Powers,  62  64.  Id  Hadbam  tj.  Mm,  (7  Bing.  Rtp.  6950  * 
ma  held,  that  where  the  iitisbeiid  took  an  aetata  for  life  under  a  marriage 
settlement,  with  power  of  appointment  to  eona,  remainder,  in  default  of  ap- 
pointment, to  the  aona  encceeaively  in  tail,  and  he  became  bankrupt,  and  hie 
lands  were  conveyed  to  assignees,  a  subsequent  appointment  was  void,  inn 
mnch  aa  the  power  waa  destroyed,  and  tbe  remainder  took  effect. 

»  1  Vint.  33b.  Sugden  an  Poaert,  66, 67.  Bickley  a.  Onset,  1  RvutB 
if  Mylut,  440.  The  power  may  be  extinguished  by  a  release  under  tbe 
Nea-York  RevUed  Statute!,  vol.  i.  733,  sec  89 ;  bnt  the  capacity  to  extin- 
guish by  fine  or  feoffment  haa  ceased  with  thoee  conveyances. 

•7Fe«y,567. 

•  Sir  Edward  Clare's  case,  6  Co.  17,  b.  Peacock  i>.  Honk,  3  Vesey,  567. 
Lord  Eldon,  on  appeal,  in  the  eaae  of  Maundrell  c.  Maundrell,  Sugden  an 
Power*,  79 — 93.  Sir  Edward  Sugden  diecuaaae  the  question  upon  the  coa- 
flieiting  authorities  with  bis  usual  acnteneaa.    Vide  Mpraj,  p.  51,53. 
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New-York  Ranted  Statutes,  the  power  is  extinguished  in 
such  a  case  ;  for  it  is  declared,"  that  in  all  cases  where 
an  absolute  power  of  disposition  is  given,  and  no 
remainder  is  limited  on  the  estate  *of  the  grantee  of  *349 
tkepower,  he  takes  an  absolute  fee  ;  and  every 
power  of  disposition  is  deemed  absolute  when  the  grantee 
is  enabled  to  dispose  of  the  entire  fee  for  his  own  benefit. 
This  is  going,  and,  I  think,  very  wisely,  beyond  the 
existing  English  rule ;  for  the  statute  here  applies  to 
every  case  of  an  absolute  power  of  disposition,  without 
any  limitation  in  default  of  appointment ;  whereas  the 
English  law  is,  that  though  such  a  power  in  a  will,  with- 
out any  prior  limited  interest,  would  give  a  fee,  yet,  in 
conveyances,  such  a  limitation  would  confer  a  power 
merely,  and  not  give  an  estate  in  fee.*  The  argument 
is  entirely  with  the  New-York  amendment,  and,  "  in 
reason  and  good  sense,"  as  the  revisers  said  when  the 
bill  was  proposed,  "  there  is  no  distinction  between  the 
absolute  power  of  disposition,  and  the  absolute  owner- 
ship. The  distinction  is  dangerous  to  the  rights  of  credi- 
tors and  purchasers ;  and  it  is  an  affront  to  common 
sense  to  say,  that  a  man  has  no  property  in  that  which 
be  may  sell  when  he  chooses,  and  dispose  of  the  pro- 
ceeds at  bis  pleasure." 

I  have  now  finished  a  laborious  (though,  I  fear,  much 
too  inadequate)  examination  of  the  doctrine  of  uses, 
trusts,  and  powers.  They  are  the  foundation  of  those 
voluminous  settlements  to  which  we,  in  this  country,  are 
comparatively  strangers,  and  which,  in  practice,  run 
very  much  into  details,  embarrassing  by  the  variety  and 


•VoLi.733,  .ec.B3.85. 

v  Svgdtn  on  Power*,  9fi.  In  Benson  0.  Wbittam,  5  Simon*,  23,  tho  vice- 
EhuceDar  held,  that  a  bequeet  of  dividend*  of  Block  to  B-,  to  enable  him  to 
Mat  nch  of  the  children  of  C.  a*  he  might  find  deierving  of  encovrage- 
mtmt,  mi  not  a  mere  power  of  appointment,  and  that  no  trust  was  created 
fee  (be  children  of  C. 
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complexity  of  their  provisions.  The  groundwork  of  the 
operation  of  a  family  settlement,  is  the  conveyance  of 
the  fee  to  a  grantee  or  releasee  to  uses,  who  is  usually 
a  stranger,  and  whose  functions  and  interests  are  gene- 
rally merely  nominal  Then  follow  the  various  modified 
interests  in  the  shape  of  future  uses,  which  constitute 
the,  essential  part  of  the  settlement  They  are  usually 
limited  to-  the  hither  or  husband  for  life,  then  to  the  wife 
for  life,  then  to  the  eldest  and  other  sons  in  succession  in 
tail,  with  remainder  to  the  daughters,  and,  on  failure  of 
issue,  to  the  right  heirs  of  the  settler.  The 
•350  'estate  is  subject  to  a  variety  of  charges  for  family 
purposes,  and  acts  of  ownership  become  neces- 
sary in  relation  to  the  estate,  and  to  the  objects  of  the 
settlement.  This  requires  the  introduction  of  powers  of 
leasing,  selling,  exchanging,  and  charging  the  lands,  and 
with  the  reservation  of  a  power  to  alter  and  modify  the 
dispositions  in  the  settlement,  as  exigencies  may  require. 
It  is  done  by  a  general  power  of  appointment  in  the  first 
instance,  or  by  adding  to  the  limitations  a  power  of  re- 
vocation and  new  appointment.  Powers  are  the  main 
spring  of  this  machinery.* 

The  doctrine  of  settlements  has  thus  become,  in 
England,  an  abstruse  science,  which  is,  in  a  great  de- 
gree, monopolized  by  a  select  body  of  conveyancers, 


'  We  have  one  of  th«M  aoUlemauU  in  the  cue  of  Halea  r>.  Bade;  ;  and 
Lord  Cli,  J.  Polluifoa,  in  (hat  case,  give*  another  wimple  of  one,  and  aaya 
that  they  are  ilmout  all  in  that  manner,  t'ollex.  Br.p.  350.  In  Clement*  ». 
FMko,  S  Doug.  Rep.  384,  the  devinetif  ectatee  ia  trait  wai  for  the  uee  of  the 
nephew  far  life,  then  to  hu  eldest  eon,  and  in  default  of  anch  iaeae,  to  the 
aecand,  third,  and  every  other  eon  of  hie  nephew  bucgoomtoIy,  ia  remainder, 
one  after  the  other,  and  the  haira  male  of  the  bodiei  of  anch  second,  third,  and 
other  anna,  aa  they  ihonld  be  in  eeaiority  of  age  and  priority  of  birth  ;  and  in 
default  of  inch  male  iarue,  then  to  the  etdeet  eon  of  another  nephew,  and  aa 
on,  with  like  remainder*  ;  and  in  default,  &c.,  remainder  to  the  daughter*  of 
the  lait  nephew,  and  remainder  over,  &c.  Lord  Mansfield  obaerred,  that 
the  will  in  that  oaae  waa  in  itriet  lettlamenl,  which  we*  a  form  well  known, 
and  oiaayr  ia  tie  tamt  uordt.' 
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who,  by  means  of  their  technical  and  verbose  provisions, 
reaching  to  distant  contingencies,  have  rendered  them- 
selves almost  inaccessible  to  the  skill  and  curiosity  of 
the  profession  at  large.  Some  of  the  distinguished  pro- 
perty lawyers  have  acknowledged,  that  the  law  of  en- 
tails, in  its  present  mitigated  state,  and  great  compara- 
tive simplicity,  was  even  preferable  to  these  executory 
limitations  upon  estates  in  fee.  Settlements,  with  their 
shifting  and  springing  uses,  "obeying  at  a  remote  pe- 
riod, the  original  impulse,  and  varying  their  phases  with 
the  change  of  persons  and  circumstances,"  and,  with 
the  magic  wand  of  powers,  have  proved  to  be  very  com- 
plicated contrivances ;  and  sometimes,  from  the  want  of 
due  skill  in  the  artist,  they  have  become  potent  engines 
of  mischief,  planted  in  the  heart  of  great  landed  estates. 
These  domestic  codes  of  legislation  are  usually  applied 
to  estates,  which  necessarily  require,  under  the  English 
law  of  descents,  very  extended  and  complex  arrange- 
ments, and  which  can  well  bear  the  weight  of  them. 
They  seem  to  be  indispensable,  in  opulent  com- 
munities, to  "the  convenient  and  safe  distribution  *351 
of  large  masses  of  property,  and  to  the  discreet 
discharge  of  the  various  duties  flowing  from  the  domestic 
ties ;  and  the  evQs  are,  probably,  after  all,  greatly  exag- 
gerated by  the  zeal  and  philippics  of  the  English  po- 
litical and  legal  reformers.* 

The  Revised  Statutes  of  New-York  have  made  great 
alterations  in  the  law,  and  some  valuable  improvements, 
which  we  have  already  noticed  under  the  articles  of  es- 
tates in  expectancy,  uses,  trusts,  and  powers ;  and  I 
presume  I  need  not  apologize  to  the  American  student 
for  attracting  his  attention  so  frequently  to  the  statute 


*  Oaeof  thorn  (m  the  Jaritt,  vol.  i.  447.)  very  extravagantly  attaupU 

to  Hloetnte  the  joriadiction  of  a  court  of  equity  gver  family  eMalee  placed 
nnder  ita  protection  by  applying;  to  it  the  appalling  inncriptiou  which  Dante 
lead  aver  the  gate  leading  to  the  infernal  legiuna — LatcUt*  tgni  iptranmm. 
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law  of  a  particular  state.  The  revision  contains  the 
most  extensive  innovation  which  has  hitherto  been  the 
consequence  of  any  single  legislative  effort  upon  the 
common  law  of  the  land  j  and  it  will  deserve  and  re- 
ceive the  attention  of  lawyers  and  statesmen  throughout 
the  Union.  There  is  much  in  the  work  to  recommend 
it,  and  there  is  also  cause  for  apprehension,  on  account 
of  the  depth  to  which  the  hand  of  reform  has  penetrated, 
in  pursuit  of  latent  and  speculative  grievances.  It 
ought  never  to  be  forgotten,  that  the  great  body  of  the 
people  in  every  country,  in  their  business  concerns,  are 
governed  more  by  usages  than  by  positive  law.  The 
learning  concerning  real  property,  which  we  have 
hitherto  been  considering,  appears  likewise  to  be  too 
abstract,  and  too  complicated,  to  admit,  with  entire 
safety,  of  the  compression  which  has  been  attempted,  by  a 
brief,  pithy,  sententious  style  of  composition.  There  is 
a  peculiar  and  inherent  difficulty  in  the  application  of 
the  new  and  dazzling  theory  of  codification  to  such  in- 
tricate doctrines,  which  lie  wrapped  up  in  principles 
and  refinements,  remote  from  the  ordinary  specula- 
tions of  mankind.  Brevity  becomes  obscurity,  and  a 
good  deal  of  circumlocution  has  heretofore  been 
•352  indulged  in  all  "legislative  productions ;  and  re- 
servations, provisoes,  and  exceptions,  have  been 
carefully  inserted,  in  order  that  the  meaning  of  the  law- 
giver might  be  generally,  and  easily,  and  perfectly  un- 
derstood. This  has  been  the  uniform  legislative  prac- 
tice in  England,  from  the  date  of  magna  charta  down  to 
this  day.  The  intelligence  of  the  great  body  of  the 
legislature,  in  any  country,  cannot  well  be  brought  to 
bear  upon  a  dense  mass  of  general  propositions,  in  all  their 
ties,  relations,  and  dependencies,  or  be  made  to  com- 
prehend them ;  and  the  legislation  by  codes  becomes 
essentially  the  legislation  of  a  single  individual.  When 
the  revisers  proposed  to  abolish  "  all  expectant  estates," 
except  such  as  are  enumerated  and  defined ;  "  and  uses 
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and  trusts,"  except  such  as  axe  specially  authorized  and 
modified;  and  "powers  as  they  now  exist,"  and  to 
substitute  another  system  in  their  stead,  they  un- 
doubtedly assumed  a  task  of  vast  and  perilous  magni- 
tude. In  the  discharge  of  their  duty  they  have  dis- 
played great  industry,  intelligence,  and  ability ;  and  it 
will  not  materially  impair  the  credit  to  which  they  are 
entitled  for  the  execution  of  the  work,  though  it  may 
affect  the  wisdom  of  the  scheme  itself,  if  some  valuable 
matter  should  have  been  omitted,  and  a  good  deal  of 
uncertainty  and  complexity  be  discovered  to  exist, 
and  to  call  hereafter  for  the  repeated  exercise  of  ju- 
dicial interpretation,  and,  perhaps,  the  assumption  of 
judicial  legislation.  No  system  of  law  can  be  ren- 
dered free  from  such  imperfections ;  and  the  extent 
of  them  will  necessarily  he  enlarged,  and  the  danger 
greatly  increased,  when  there  have  been  entire  and  ra- 
dical innovations  made  upon  the  settled  modifications  of 
property,  disturbing  to  their  very  foundations  the  usages 
and  analogies  of  existing  institutions. 
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LECTURE  LXIH. 


OF  ESTATES  IN  REVERSION. 


A  reversion  is  the  return  of  land  to  the  grantor,  and 
his  heirs,  after  the  grant  is  over  ;■  or,  according  to  the 
formal  definition  in  the  New-York  Rf.vi.ied  Statutes?  it  it 
the  residue  of  an  estate  left  in  the  grantor,  or  his  heirs, 
or  in  the  heirs  of  a  testator,  commencing  in  possession 
on  the  determination  of  a  particular  estate  granted  or 
devised.  It  necessarily  assumes,  that  the  original  owner 
has  not  parted  with  his  whole  estate  or  interest  in  the 
land ;  and,  therefore,  if  he  grants  land  in  tail,  or  for  life, 
or  years,  he  has  an  interest  in  the  reversion,  because 
"  he  hath  not  departed  with  his  whole  estate.""  If  A. 
has  only  a  possibility  of  reverter,  as  in  the  case  of  a 
qualified  or  conditional  fee  at  common  law,  he  has  no 
reversion  ;  but  such  a  distinct  interest  arose,  as  we  have 
already  Been/  after  the  conditional  fee  at  common  law, 
was,  by  the  statute  de  donit,  turned  into  an  estate  tail. 

The  doctrine  of  reversions  is  said,  by  Sir  William 
Blackstone,*  to  have  been  plainly  derived  from  the  feudal 


*  Co.  Lit!.  149,  h. 

»  V„L  L  753,  «m.  13. 
•Ct-Litt.  S3,  b. 

*  8m  iupra,  p.  10. 11 
•SCta*.  175. 


znofcdoy  Google 


363  OP  REAL  PROPERTY.  [Put  PI. 

constitution.  It  would  have  been  more  correct  to  have 
said,  that  some  of  the  incidents  attached  to  a  reversion 
were  of  feudal  growth,  such  as  fealty,  and  the  varying 

rule  of  descent  between  the  cases  of  a  reversion 
•354     arising  out  of  the  "original  estate,  and  one  limited 

by  the  grant  of  a  third  person.  Reversion,  in  the 
general  sense,  as  being  a  return  of  the  estate  to  the 
original  owner,  after  the  limited  estate  carved  out  of  it 
had  determined,  must  be  familiar  to  the  laws  of  all  nations 
who  have  admitted  of  private  property  in  land.  The 
practice  of  hiring  land  for  a  limited  time,  and  paying 
rent  to  the  owner  of  the  soil,  (and  which  is  one  of  the 
usual  incidents  to  a  reversion,)  was  not  only  known  to 
the  Roman  law,  but  it  was  regulated  in  the  code  of  the 
ancient  Hindoos.* 

The  reversion  arises  by  operation  of  law  and  not  by 
deed  or  will ;  and  it  is  a  vested  interest  or  estate,  inas- 
much as  the  person  entitled  to  it  has  a  fixed  right  of 
future  enjoyment  It  is  an  incorporeal  hereditament,  and 
may  be  conveyed  either  in  whole  or  in  part,  by  grant, 
without  livery  of  seisin.6  A  grant  of  the  reversion  of 
an  estate,  absolutely  or  by  way  of  mortgage,  passes  the 
rights  to  rents  that  subsequently  become  due  as  incident 
to  the  reversion,  but  not  the  rents  then  in  arrear.'  Re- 
versions expectant  on  the  determination  of  estates  for 
years,  are  immediate  assets  in  the  hands  of  the  heir  r* 
but  the  reversion  expectant  on  the  determination  of  an 
estate  for  life,  is  not  immediate  assets  during  the  con- 
tinuance of  the  life  estate,  and  the  creditor  takes judg- 


•  Otntoo  Cade,  hy  Hnlhtad,  153. 

"  Lilt.  t»o.  567,  568.  Co.  Litt.  ibid.  Cs.  £i(f.  49,  a.  Doe  e.  Colo,  T 
Rama.  4}  Crtn.  343.  Mr.  Preston  nays,  it  is  more  mal  to  paaa  a  row 
■on  by  lease  and  ralouo,  or  bargain  and  aala,  Pretton  on  Akttraclt,  toL 
L8S. 

•  Cruitt't  Dig.  tit  26,  c.  1,  too.  65.  Birch  a.  Wright,  t  Ttrm  Rip.  37& 
Bnidan  e.  Thayer,  3  Metcalf  Rep.  76. 

•  Smith  r.  AngoU.lSaifc  Jt*».  364.    Vdlora  a.  Handley,  3  WO*.  Rf.  4*. 


znofcdoy  Google 


Cm.  LXIII.]  OF  REAL  PROPERTY.  354 

mentfor  assets  infuturo.*  Ifthe  reversion  be  expectant 
on  an  estate  tail,  it  is  not  assets  during  the  continuance 
of  the  estate  tail ;  and  the  reason  assigned  is,  that  the 
reversion  is  of  little  or  no  value,  since  it  is  in  the  power 
of  the  tenant  in  tail  to  destroy  it  when  he  pleases.b  But 
in  Kinarton  v.  Clarke,0  Lord  Hardwicke  considered 
it  inaccurate  to  say  that  such  *a  reversion  was  "356 
not  assets  ;  for  there  was  a  possibility  of  its  be- 
coming an  estate  in  possession,  and  the  creditor  might 
take  judgment  against  the  heir,  on  that  possibility,  for 
assets,  quando  acciderint,  and  which  would  operate  when- 
ever the  heir  obtained  seisin  of  the  reversion.  In  the 
mean  time,  as  it  was  admitted,  the  reversion  could  not 
be  sold,  nor  the  heir  compelled  to  sell  it ;  and  wben  it 
comes  to  the  possession  of  the  heir,  he  takes  it  cum  onere, 
subject  to  all  leases  and  covenants  made  by  the  tenant 
in  tail  where  he  had  the  estate.11 

The  reversioner,  having  a  vested  interest  in  the  re- 
version, is  entitled  to  his  action  of  case  for  an  injury 
done  to  the  inheritance.'  He  is  entitled  to  an  action  on 
the  case,  in  the  nature  of  waste  against  a  stranger, 
while  the  estate  is  in  the  possession  of  the  tenant.     The 


■  Holt,  Ch.  J.,  in  Kellow  ■.  Rowden,  Cmrtk.  Rep  139.    Rook  o.  Clealand, 
lLd.Ragm.53. 

*  1  Rot.  Abr.  2fi9,  A.  pi.  2.     Bellow  a,  Rowden,  Carth.  Rtf.  196.     Mod. 
Rep.  253,    S.C. 

•  3  All.  Hep.  904.     Forrest,  MS.  cited  in  Cruise's  Dig.  tit.  Jtowrswn, 

Me,  96, 

'  Symonds  o.  Cudmore,  4  Mod.  Rtf.  1.    Sbelbntne  r.  Bidrtnlph,  4  Bro.  F. 
C.  594. 

■  Jew  b.  Gifford,  4  Burr.  Rep.  3141.  Vide  supra,  lee.  55,  ud  ffea- 
York  RevUtd  Statute*,  vol.  i.  750,  eoc  S.  A  person  seised  of  an  estate  in 
reversion  or  remainder,  may  have  an  action  of  wuto  or  trespass  for  any  in- 
jory  docs  to  the  inheritance,  notwithstanding  an;  intervening  estate  for  life 
•r  yean.  A  reversioner  or  remainder-man  may  ulso  be  admitted  to  defend 
•a  ■  party  to  suits  against  tlie  tenant  of  the  particular  estate.  Niie-York 
Reviled  Statvtet,  rot.  ii.  33S,  sec.  1,  2.  No  recovery  or  judgment  unduly 
bad  against  the  tenant  of  a  particular  estate,  ban  the  right  of  lb 
■or  remainder- man  to  restitution.     Ibid.  vol.  ii.  340,  nee.  6>  7. 

Vol-  IV.  28 
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injury  most  be  of  each  a  permanent  nature  as  to  aifeet 
die  reversionary  right.*  The  usual  incidents  to  the  re- 
version, under  the  English  law,  are  fealty  and  rent. 
The  former,  in  the  feudal   sense,  does  Dot  exist   any 

longer  in  this  country ;  bat  the  latter  which  is  a 
•356     very  •important  incident,  passes  with  a  grant  or 

assignment  of  the  reversion.  It  is  not  insepara- 
ble, and  may  be  severed  from  the  reversion,  and  ex- 
cepted out  of  the  grant,  by  special  words.* 


Week™  r.  Peaked,  IJfeaJ*  $■»*».  234.  Bu<UU*.CkTaUnd,6CM*. 
ilip-  B2S.  A  atranger  doing  an  injury  to  the  prsmiaei  may  be  proeecnled, 
either  by  tho  tenant  or  reversioner.  1  Sound.  Hep.  313,  note  5.  An  nstta* 
on  the  cue  for  en  injury  to  the  land  may  bo  brought  by  the  tenant  in  reapaet 
of  hie  poaMenon,  and  by  the  rerenioaar  in  naapant  of  hie  inheritance.  Jem 
e-  Gifibrd,  4  Burr.  2141.  Bipka  B.  Serjeant,  7  Wo  If  £  Sergtimt,  1.  Bat 
if  the  peraon  who  done  the  injury  acta  under  the  authority  of  the  tenant,. 


Wmaeirt  Rep.  605. 
*  Co.  Utt.  143,  a.  161,  a,  b. 
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OF    A    JOINT    INTEREST    IN    B8TATB8. 


A  Joorr  interest  may  be  had  either  in  the  title  or  pos- 
session of  land.  Two  or  more  persons  may  have  an  in- 
terest in  connexion  in  the  tide  to  the  same  land,  either 
as  joint  tenants  or  coparceners,  or  in  the  possession  of 
the  same  as  tenants  in  common. 

I.  Joint  tenant*  are  persons  who  own  lands  by  a  joint 
title,  created  expressly  by  one  and  the  same  deed  or 
will.  They  hold  uniformly  by  purchase.*  It  is  laid 
down  in  the  text  books  as  a  general  proposition,  that 
the  estate  holden  in  joint  tenancy  must  be  of  the  same 
duration  or  nature,  and  quantity  of  interest,  whether 
the  estates  of  the  several  joint  tenants  be  in  fee,  or  in  tail, 
or  for  life,  or  for  years.1"  But  the  proposition  must  be 
taken  with  some  explanations.  Two  persons  may  have 
a  joint  estate  for  life,  with  remainder  to  one  of  them  in 
fee,  and  if  he  who  hath  the  fee  first  dies,  the  survivor 
takes  the  whole  estate  for  his  life."  So,  tbey  may  have 
an  estate  in  joint  tenancy  for  their  lives,  with  several 
inheritances.*1  Lord  Coke*  said,  that  an  estate 
of  freehold,  and  an  estate  •for  years,  could  not  •368 
stand  in  jointure ;  but  he  admitted  that  there 
might  be  two  joint  tenants,  the  one  for  life,  and  the  other 


*  3  Blacki  Com.  181.    Uu.  aee.  304. 

*  2  Blaclt.  Can.  181.    9  Wood.  Lte.  137. 

*  LUt.wK.3Bi. 

*  Ibid.  wee.  388. 

*  Co.  .Litt.  188,  •- 
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in  fee.  It  is  an  acknowledged  principle,"  that  where 
the  fee  is  limited,  by  one  and  the  same  conveyance,  to 
two  persons,  and  to  the  heirs  of  one  them,  it  is  a  good 
jointure.  They  are,  in  such  a  case,  joint  tenants  of  a 
life  estate,  with  a  remainder  in  fee  to  one  of  them.  It 
is  another  general  rule,  that  the  estates  of  the  joint 
tenants  must  be  created  at  one  and  the  same  time,  as 
well  as  by  one  and  the  same  title.*  But  this  rule  has 
its  exceptions,  and  it  does  not  apply  to  the  learning  of 
uses  and  executory  devises.  If  a  person  makes  a  feoff- 
ment in  fee  to  the  use  of  himself  for  life,  and  of  such 
wife  as  he  should  afterwards  marry  for  their  joint  lives, 
be,  and  the  wife  whom  he  should  afterwards  marry, 
are  joint  tenants,  though  they  come  to  their  estates  at 
several  times.  The  estate  of  the  wife  is  in  abeyance 
until  the  marriage,  and  then  it  has  relation  back,  and 
takes  effect  from  the  original  time  of  creation.'  So,  if 
there  be  a  devise,  or  limitation,  to  the  use  of  the  children 
of  A.,  the  estate  may  vest  in  joint  tenancy  in  one,  and 
afterwards  in  other  children,  as  they  progressively  are 
bom.d 


»  Wawot's  out,  2  C».  GO.    Lilt.  *oc.  285. 

»  3  BlacU.  Com.  181.    Woodgate  v.  Unwin,  4  Simetu,  139. 

•  Co.  Liti.  188,  a.     1  Co.  101.     2  Block*.  Com.  182. 

'  Preston  on  Abitrotti,  vol.  ii.  67.  Mr.  Hargrove,  in  note  13  to  Co.  Liti. 
188,  a,  intimatee,  thai  the  creation  of  an  estate  in  joint  tenancy ,  in  several 
tenant!,  to  commence  at  different  times,  can  only  be  in  casee  of  lioiitatione 
by  way  of  nee,  in  which  the  estate  is  Teatad  in  the  feofloe,  till  the  future  nee 
comes  in  cut.  Bat  the  neee  may  be  raised  by  common  law  conveyances,  aa 
fine  or  feoffment,  and  the  limitation  may  be  declared  by  devise,  though  it  be 
not  by  way  of  use.  The  distinction  v/aa  taken  in  Samme'e  case,  (13  Co.  54.) 
between  a  conveyance  at  common  law,  and  one  to  uses  ;  and  it  was  slid, 
that  joint  tenants  must  be  seised  to  a  me  when  they  come  to  the  estate  at 
several  times.  See,  also,  Aylor  r.  Chap,  Cre.  J.  359.  Soaaei  a.  Temple,  1 
Lord  Rayui.  310.  Oalea  o.  Jaoksou,  Sir.  1173.  Stratum  v.  Beat,  3  Bra. 
333.  Lord  Thurlow,  in  the  last  case,  would  seem  to  hare  discarded  this  very 
technical  dirtinclion  ;  for  he  declared,  that  whether  the  settlement  before 
him  was  to  be  considered  as  the  conveyance  of  a  legal  estate,  or  a  deed  to 
osea,  made  no  difference,  and  the  estate  would  be  a  joint  tenancy,  though 
vented  at  different  times. 
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•From  this  thorough  and  intimate  connexion  between 
joint  tenants,  results  the  principle,  that  the  beneficial 
acts  of  one  of  them  respecting  the  estate,  will  enure 
equally  to  the  advantage  of  all.*  One  joint  tenant  may 
distrain  for  rent,  and  appoint  a  bailiff  for  that  purpose, 
unless  the  other  expressly  dissents."  Each  of  them 
may  enter  upon  the  land,  and  exercise  at  his  pleasure 
every  reasonable  act  of  ownership ;  yet  one  joint  tenant 
is  liable  to  his  companion  for  any  waste  committed  upon 
the  estate,  and  they  are  severally  accountable  to  each 
other  for  the  rents  and  profits  of  the  joint  estate.*  Under 
these  regulations,  joint  tenants  are  regarded  as  having 
one  entire  and  connected  right ;  and  they  must  join,  and 
be  joined,  in  all  actions  respecting  the  estate.11 

Joint  tenants  are  said  to  be  seised  per  my  et  per  tout, 
and  each  has  the  entire  possession,  as  well  of  every 
parcel  as  of  the  whole.  They  have  each  (if  there  be 
two  of  them  for  instance)  an  undivided  moiety  of  the 
whole.*     A  joint  tenant,  in  respect  to  his  companion,  is 

>  3  Blaett.  Com,  183. 

•  Bobiomn  v.  Hoffman,  4  Uingfotm'i  Rip.  563. 

•  The  statute*  of  Wettm.  9,  c.  39,  and  4  Anne,  c.  16,  an  this  subject,  hive, 
doubtless,  been  adopted  in  thb)  country,  wherever  the  English  doctrine  of 
joint  tenancy  exist*.  Tucker' '»  Blackttenc,  vol.  ii.  184,  Dote.  Laattf  New- 
York,  sees.  10,  c  6,  seas.  11 ,  c.  4.  Revised  Statute*  of  Missouri',  1835,  p.  37. 
Lemtj't  Digest  of  the  Lame  concerning  Real  Property  in  United  Statu, 
vot  i  481.  Reviled  Statutes  of  Ncvi-Jeitey,  1847,  p.  46.  The  Ifeus- York 
Rtvittd  Statute*,  vol.  i.  750,  no.  9,  hare  given  not  only  an  action  of  ac- 
count,  according  to  the  statute  of  4  Anne,  but  an  action  for  money  had  and 
received,  aa  between  joint  tenants  and  tenants  in  common.  So,  in  Massa- 
chusetts, atrvntptit,  aa  well  as  account,  will  lie,  if  one  joint  tenant,  or  ten- 
ant in  common,  receive*  more  than  his  ahare  of  the  profits.  Brigham  e. 
Eveleth,  9  Mate.  Rep-  538.  Miller  «.  Miller,  7  Pick.  Rep,  133.  In  McMnr- 
ray  v.  Rawson,  3  Hill,  59,  an  action  of  account  was  broagbt  a*  between 
partners  in  trade,  bat  it  was  regarded  aa  an  obsolete  action,  difficult  and 
dilatory,  and  so  many  impedimenta  lay  in  its  Way,  that  the  experiment  of  re- 
viving thie  action  will  probably  never  again  be  made.  Baron  Alderaon,  in 
13  Mceton  d>  W.  30,  aaid  that  the  action  of  account  was  eo  inconvenient 
that  it  baa  long  been  dieeontinned  and  a  conrt  of  equity  preferred. 

'  Utt.  two.  311. 

•  Litt.  »»c.  988.    Co.  IAU.  186,  a. 

3,0fcd  oy  GoOglc 


3S9  OP  REAL  PKOFBRTV.  fPm  W. 

seised  of  the  whole ;  bat  for  the  purposes  of a&ena- 
•36ft    tion,  and  to  forfeit,  •and  to  lose  by  dera-uh  m  a 
pracipe,  he  is  soised  only  of  his  undivided  past 
or  proportion.' 

The  doctrine  of  survivorship,  or  jut  atxretcetuli,  is  rh» 
distinguishing  incident  of  title  by  joint  tenancy  j  a*d, 
therefore,  at  common  law,  the  entire  tenaney  or  estate, 
upon  the  death  of  any  of  the  joint  tenants,  went  to  me 
survivors,  and  so  on  to  the  last  survivor,  who  took  an 
estate  of  inheritance.  The  whole  estate  or  interest  held 
in- joint  tenancy,  whether  k  was  an  estate  in  fee,  or  (Mr 
life,  or  for  years*  or  was  a  personal  chattel,  passed  to 
the  last  survivor,  and  vested  in  hWn  absolutely.  It 
passed  to  him  free,  and  exempt  from  all  charges  made 
by  the  deceased  co-tenant*  The  consequence  of  this 
doctrine  is,  that  joint  tenant  cannot  devise  his  interest  is 
the  (and ;  for  the  devise  does  not  take  effect  until  aftei 
the  death  of  the  devisor;  and  the  claim  of  the  surviving 
tenant  arises  in  the  same  instant  with  that  of  the  de- 
visee, and  is  preferred."  If  a  joint  tenant  makes  a 
will,  and  he  then  becomes  solely  seised  by  survivorship, 
the  will  does  not  operate  upon  the  title  so  acquired 
without  the  solemnity  of  republication.*  The  same 
instantaneous  transit  of  the  estate  to  the  survivor, 
bars  all  claim  of  dower  on  behalf  of  the  widow  of  the 


'  Co.  IHU  186,  a.  According  to  Mr.  Rom,  in  hie  Qutlina  of  Teaurt  ui 
TtaancS,  149,  ISO,  151,  the  only  reasonable  eapLanation  of  the  comma* 
phraoa  that  a  joint  tenant  ii  Mind  ftr  my.  tt  pot  taut,  or  by  the  meiety  m 
half,  and  by  all,  ia  that  given  in  the  text ;  and  be  aayi  it  i»  the  only  n j  in 
which  it  ought  to  bo  understood.  Mn  Preston  aaya  to  tbe  aura  effect,  thatf 
joint  tenaati  have  the  whole  for  the  purpose  of  touaro  and  BUTTiTordwp,  vhilt 
each  bu  only  a  particular  part  foe  the  purpose  of  alienation.  Freata*  an 
JSsiafw,  <ol.  L  136. 

>.UU.aK.980,98).986.   Co.  LUt.  ibid. 

•  Co.  Utt.  185,  U     1  Block*.  Rep.  476. 

*  Swift  e.  Roberta,  3  Burt.  Btp.  I486. 
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deceased  joint  tenant/     flat  tbe  charges  made  by 

a  jam  tenant,  "and  judgments,  against  him,  will     *34>1 

"bind  his  assignee,  and  him  as  sorvivtur.11 

The  common  law  favoured  title  by  joint  tenancy, 
by  reason  of  this  very  right  of  survivorship.  Its  policy 
ww-  averse  to  the  division  of  tenures,  because  it  tended 
to-  nvgUrpry  tbe  feudal  services,  and  weaken  the  efficacy 
•f  that  connexion.*  fiat  in  Hawea  v.  Homes,*  Lord 
Hardfwicke  observed,  that  the  reason  of  that  policy  had 
ceased  with  ta«  abolition  of  tenures ;  and  he  thought, 
*a*  even  the  courts  of  hw  were-  no  longer  inclined  to 
favour  them j  and  at  airy  rate,  they  were  not  favoured 
i»  ecpriry,  fix  they  were  a  kind  of  estates  that  made  no 
provision-  for  posterity.  As  aa  instance  of  the  equity 
view  of  die  subject,  we  find  that  the  rule  of  survivorship 
is-  not  applied  to  the  ca*e  of  money  loaned  by  two  or 
more  creditors  on  a  joint  mortgage.'  The  right  of  sur- 
vivorship is  also  rejected  in  all  cases  of  partnerships,  for 
it  would  operate  very  unjustly  in  such  cases.'  In  this 
eountry,  tbe  title  by  joint  tenancy  is  very  much  reduced 
m  extent,  and  the  incident  of  survivorship,  is  still  more 
extensively  destroyed,  except  where  it  is  proper  and  ne- 
cessary, as  in  tbe  case  of  tides  held  by  trustees. 

In  New-York,  as  early  as  1786,  estates  in  joint  tenancy 
were  abolished,  except  in  executors,  and  other  trustees, 
unless  the  estate  was  expressly  declared,  in  the  deed  or 
-will  creating  it,  to  pass  in  joint  tenancy.  The  New-  York 
Revised  Statutes'  have  re-enacted  the  provision,  and  with 


*  See  mpra,  |».  38.  In  Ohio,  it  is  held,  that  the  jut  accreiee ndi  does  not 
oat,  to  the  eiLclusion  of  lbs  right  of  dowor  in  the  willow  of  the  joint  tenant 
nt  dying,  and  the  lawia  the  lame  in  Virginia.    I  Rctiied  Codt.a,  9S. 

*  Pretton  on  Abitracti,  toI.  ii.  65. 

*  Holt,  Cb-  J.,  in  FiiW  «.  Wigg,  1  Soli.  Rep.  391. 

*  1  WiU.  Rep.  165. 

*  Lord  Hardwicko,  in  Rigden  v.  Vallier,  3  Tee.  258.  3  Atk.  Rep.  7*1. 
■ndall  v.  Phillips,  3  Mourn' *  Rep.  3TB. 

'  Lake  ».  Creddook,  3  P.  Wmt.  158. 

*  VoL  i.  737,  etc.  41. 
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the  further  declaration,  that  every  estate  vested  in  exe- 
cutors or  trustees,  as  such,  shall  beheld  in  joint  tenancy.. 
The  doctrine  of  survivorship  incident  to  joint  tenancy, 
(excepting,  I  presume,  estates  held  in  trust,)  is 
•368  •abolished,  in  the  states  of  Connecticut,  Pennsyl- 
vania," Virginia,  Kentucky,  Indiana,  Missouri, 
Mississippi,  Tennessee,  North  Carolina,  and  Alabama.11 
In  the  states  of  Maine,  New-Hampshire,  Massachusetts*. 
Rhode  Island,  Vermont,  New-Jersey,  Michigan,  Illinois, 
and  Delaware,  joint  tenancy  is  placed  under  the  same 
restrictions  as  in  New-York ;  and  it  cannot  be  created 
but  by  express  words;  and,  when  lawfully  created,, 
it  is  presumed  that  the  common  law  incidents  belong- 
ing to  that  tenancy  follow.  The  English  law  of  joint 
tenancy  does  not  exist  at  all  in  Ohio  and  Louisiana, 
and  it  exists  in  full  force  in  Georgia,  Mississippi,  and. 
Maryland.* 

The  destruction  of  joint  tenancies,  to  the  extent  whicb- 
has  been  stated,  does  not  apply  to  conveyances  to  hus- 
band and  wife,  which,  in  legal  construction,  by  reason 
of  the  unity  of  husband  and  wife,  are  not  strictly  joint 


>  The  set  of  Pennsylvania,  of  31at  March,  1813,  and  the  Reviled  Stm- 
tutu  of  Vermont,  1839,  expressly  except  trust  estates,  and  the  act  of  Geor- 
gia, of  1784,  expressly  except*  the  case  of  partuen  in  trade. 

*  In  South  Carolina  the  right  of  survivorship  in  joint  tenancy  is  not  abol- 
ished. The  acta  of  1734,  1749,  and  1791,  recognize  and  regulate  ft  Bat 
tba  act  of  1734  allowed  joint  tenants  to  devise  their  estate.,  and  in  thai  way 
destroy  survivorship.  It  is  understood  that  survivorship  in  cases  of  joint 
tenancy  has  since  been  abolish sd. 

•  Griffith'/  Lav>  Rtgister,  h.  t  1  North  Carolina  Reviled  Statute*,  258. 
Territorial  Act  a/  Michigan,  March  3d,  1831.     Reviled  Lawiof  Illimoii, 

edit.  1633,  p.  130.  Serjeant  o,  Sleinberger,  9  Ohio  Rep.  305.  Mattecku- 
icttt  Statute,  of  1785,  c.  63.  Moil.  Reviled  Statute;  1835,  port  S,  tit.  1, 
c- 59,  sec. 10,  11.  In  the  Ply  mouth  colony,  in  1643,  it  was  enacted  by  tb» 
general  court,  that  survivorship  should  not  apply  to  joint  tenants,  but  thai 
heirs  of  the  joint  tenant  dying  should  tale  his  proportion  of  the  estate. 
Baylic'i  HUtorical  Memoir,  vol.  ii.  111.  Plymouth  Colony  Laws, edit.  1836, 
p.  75.  This  is  probably  the  earliest  legislative  interference  on  record  with 
the  doctrine  of  survivorship. 
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tenancies  but  conveyances  to  one  person.  They  cannot 
take  by  moieties,  but  they  are  both  seised  of  the  en- 
tirety, and  the  survivor  takes  the  whole ;  and,  during 
their  joint  lives,  neither  of  them  can  alien  so  as  to  bind 
the  other.*  If  the  husband  be  attainted,  his  attainder 
does  not  affect  the  right  of  the  wife,  if  she  survive 
him  ^  nor  is  such  an  estate,  so  held  •by  the  hus-  "368 
band  and  wife,  affected  by  the  statutes  of  parti- 
tion.* If  an  estate  be  conveyed  expressly  in  joint 
tenancy,  to  a  husband  and  wife,  and  to  a  stranger,  the 
latter  takes  a  moiety,  and  the  husband  and  wife,  as  one 
person,  the  other  moiety .d  But  if  the  husband  and  wife 
had  been  seised  of  the  lands  as  joint  tenants  before 
their  marriage,  they  would  continue  joint  tenants  after- 
wards, as  to  that  land,  and  the  consequences  of  joint 
tenancy,  such  as  severance,  partition,  and  the  jus  ac- 
erescendi,  would  apply,*  It  is  said,  however,  to  be 
now  understood,  that  husband  and  wife  may,  by  ex- 
press words,  be  made  tenants  in  common  by  a  gill  to 
them  during  coverture.' 


•  9  Black:  Cam.  183.  Dm  b.  Parratt,  5  Term  Rep.  659.  Roei  tt.  Guii. 
MD,  1  Bona'.  Kentucky  Rep.  37.  Rogers  «.  Grider,  ibid.  249.  Tmal  r. 
Campbell,  7  Verger,  319.     Sea  tupra,  mil.  ii.  133. 

1  Co.  Lilt.  187,  b. 

•  Thornton  c.  Thornton,  3  Randolph'!  Rep.  179.  Mr.  Ram,  in  hii  Outline 
*f  Tenure  and  Tenancy,  (p.  170 — 174,)  differ!  from  all  the  great  property 
lawyen,  and  undertakes  loertablbh.by  able  and  subtle  arguments,  that  hus- 
band and  wife  an  joint  tenant*  ;  for  their  tenancy  by  enlireliei  ia  a  ipeciea 
of  joint  tenancy.  They  are  neiaed  per  tout,  bat  not  per  my.  In  the  former 
ran,  their  persona  are  tcveral,  and  in  the  latter  am  Only.  They  are  joint 
tenanta,  and  tenant!  by  entireties,  because  each  ii  aeiaad  per  taut ;  and  they 
are  called  tenant!  by  entiretiea  to  distinguish  them  from  the  joint  tenants. 
seised  per  my  and  per  taut.  This  ingenious  writer  baa  pushed  the  aubject 
into  unprofitable  refinement*. 

'  Litt.  sea.  991.  Co.  Lilt.  187,  b.  Lord  Kenyan,  5  Term  Rep.  654. 
Shew  e.  Heaney,  5  Mate.  Rap.  591.  Jackson  a.  Stevens,  16  Joan!.  Rep. 
110.  Thornton  c.  Thornton,  3  Randolph't  Rip.  179.  Den  s.  Harden  burgh, 
S  BmUttd'i  Rap.  43.     See  toL  Ii.  lea.  98,  sec.  1. 

•  Co.  Litt.  187,  b.     Moody  c.  Moody,  Amb.  Rep.  649. 

'  Pratt**  an  Abstract*,  vol,  iL  41.     Ibid,  a*  Batata*,  ml  i.  139. 
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Joint  tenancy  may  be  destroyed  by  destroying  any  of 
its  constituent  unities  except  that  of  time.  If  A.  and  B. 
be  joint  tenants,  and  A.  conveys  his  joint  interest,  being 
his  moiety  of  the  estate,  to  C,  the  joint  tenancy  i&  severed, 
and  turned  into  a  tenancy  in  common,  as  between  B.  and 
C,  for  they  hold  under  different  conveyances.  So,  if 
A.,  B.,  and  C,  were  joint  tenants,  and  A.  conveyed  hia 
Joint  interest  to  D-,  the  latter  would  be  a  tenant  in  com- 
mon of  one-third,  and  B.  and  C.  continue  joint 
•984  tenants  of  the  other  'two-thirds.*  The  same  con- 
sequence would  follow,  if  one  of  three  joint  tenants 
was  to  release  his  share  to  one  of  his  companions ;  there 
would  he  a  tenancy  ht  common  as  to  that  share,  and 
die  jointure  would  continue  as  to  the  other  two  parts.* 
The  proper  conveyance  between  joint  tenants  is  a  re- 
lease ;  and  each  has  the  power  of  alienation  over  hia 
■aliquot  share,  and  of  charging  it  with  his  individual 
debts.*  Joint  tenants  may  also  sever  the  tenancy  vo- 
luntarily by  deed,  or  they  may  compel  a  partition  by 
writ  of  partition,  or  by  bill  in  equity.  It  is  to  be  pre- 
sumed, that  the  English  statutes  of  31  and  32  Hen. 
VTTC.,  have  been  generally  re-enacted  or  adopted  in  this 
country,  and,  probably,  with  increased  facilities  for  par- 
tition. They  were  re-enacted  in  New-Jersey,  in  1797, 
and  in  Virginia  in  their  revised  code,d  and  in  New-York, 
the  6th  February,  17S8;  and  the  New-York  Revued 
Statute?  have  made  further  and  more  specific  and  de- 
tailed provisions  for  the  partition  of  lands,  held  either  m 
joint  tenancy,  or  in  common,  and  when  one  or  more  of 


■  Litu  eae.  293.  294. 

k  LitL  no.  304.  A  Kile  demiee  of  one  joint  tenant  in  ejectment,  hikI 
the  joint  tenancy,  and  entitle!  the  leewr  to  a  recover;  fbf  hie  proportion. 
Bowyer  s.  Judge,  11  Eutl't  Ref.  288. 

'  Remington  v.  Cady,  10  Conn.  Rrp.  44. 

*  Vol.  i.  c.  98. 

■  Vol.  ii.  315—331 
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the  parties  shall  have  estates  of  inheritance,  or  for  life 
or  lives,  or  for  years ;  and  they  have  given  equal  juris- 
diction over  the  subject  to  the  courts  of  taw,  and  of 
equity.  The  proceeding  is  commenced  at  law  by  par- 
tition, and  in  chancery  by  petition  or  bill.*  In  Massa- 
chusetts and  Maine,  the  writ  of  partition  at  the  common 
taw  is  not  only  given,  bnt  partition  may  be  effected  by 
petition  without  writ.* 


*  la  Connecticut  joint  tenant*,  tenants  In  common  or  copareenen,  may  be' 
eorapaJlnn  to  partition  by  writ ;  Slot  1838,  p.  393;  and  in  New -Jersey  by 
11  law.  and  by  bill  in  chancery,  and  by  com  minion  en  duly 
.•/JV«»-J««y,t847.  Unaerth*  New-York 
mat  be  intituled  but  by  a  party  who 
la  powseion.  Browse])  a.  BrowneM, 
1*  fffeaaali,  XT.  The  wife  meat  be  mada  a  party  to  bind  her  interest.  Cta 
Lilt.  11,  a.  AUi*a*t  on  Fort.  6*.  Eitlier  party  i.  entitled  as  a  maltorof 
tifbt  to  a  partition,  howerer  ineonreuieut  it  may  bo.  IT  a  fair  partition  bo 
anaraotbsaMe  by  mete*  and  bound*,  the  court  may  amnga  the  use  ef  the  pro- 
party  to  each  tenant  for  alternate  period*,  or  they  may  appoint  a  raeornr 
and  haw  the  profit*  divided  in  jo*  proportion,  or  they  may  direct  a  sat*  of 


position  of  tfae  right  of  the  tenants.     Smith  n.  Smith,  1  (Mhm'i  Ck 
K>p.  506. 

"Mm**yo.  Sanborn,  1 5  M um.  ««jv.  155.  Cook  b.  Man,  3  ibid.  46ft  Aet 
ef  Maine,  1831.  The  petition  in  MssaacbuaeU*  may  bo  addraaaao*  to  ma 
court  of  common  pleas,  or  tbo  supreme  judicial  court.  Tbo  probate  court 
may  also  award  partition  a*  between  heir*  and  devisees.  The  oourae  of  pro- 
ceeding on  petition  ia  minutely  detailed.  That  mode  cannot  be  maintained 
by  one  who  baa  only  a  remainder  or  reversion,  nor  can  a  tenant  for  any  term 
—ear  thirty  yean,  maintain  the  petition  againat  a  tenant  of  the  freehold. 
After  the  return  of  the  oemmisaionsrs  who  make  a  partition  in  confirmed, 
the-  judgment  in  that  the  partition  be  effectual  forever,  and  mortgagee;  and 
other  lien*  aa  againat  part  owners  fasten  on  their  assigned  shares.  Mart. 
Jtsauerf  Statute;  1835,  part  3,  tit.  3,  o.  103.  In  Connecticut,  New-Jersey, 
Ohio,  Illinois,  and  Georgia,  and  probably  ia  most  of  theotaer  states,  parti- 
tion ef  land*  in  joint  tenancy,  tenancy  in  eomnwn,  or  coparcenary,  mey  be 
•footed  by  petition  to  the  courts  of  law.  And  in  Connantiant,  she  court  af 
ulebao*  baa  jurisdiction  to  order  partition  in  the  case  of  minors,  audi  to  order 
a  sale  of  the  real  estate*  of  minor*  lor  reasonable  aaut*.  Statuft  of  Cm. 
Mscnrat,1838,p.331.393.  Statute! of  Ohio,  1831,  p.  35*  fevwilm 
«/  lUmai;  1833.  Vrinaft  Bigert  of  the  Statvtnof  Oiorg-io, edit.  I837,p. 
441.  In  Indiana,  courts  of  law  and  equity  have  concurrent  junedloUorr  in 
partiton.    autuU,  lBSL    This  m  probably  tb*.  case  in  all  tie  states  mh>» 
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The  jurisdiction  of  chancery  in  awarding  partition  is 
well  established,  in  England,  by  a  long  series  of  de- 
cisions ;  and  it  has  been  found,  by  experience,  to  be  a 
jurisdiction  of  great  public  convenience.'  But  a  court  of 
equity  does  not  interfere  unless  the  title  be  clear,  and 
never  where  the  title  is  denied,  or  suspicions,  until 
"365  the  party  seeking  a  partition  •has  had  an  op- 
portunity to  try  his  tide  at  law.*  The  same 
principle  has  been  acted  upon  in  the  courts  of 
equity  in  this  country."    The  New-York  Rented  Star- 


court*  of  equity  are  established.  A  very  easy  mods  of  partition,  by  petition 
to  the  circuit  court,  is  provided  in  Mianori.  Revittd  Statutes,  1 B35.  New- 
Jeney,  in  1797,  embodied  the  substance  of  the  English  stalnte*  of  31  and  33 
Hen.  Tilt,  It  wu  the  ancient  doctrine  under  the  statute*  oF  Hod,  VIIL, 
that  no  pnoDJ  Ooold  be  rnnde  partio*  to  a  writ  of  partition,  or  bo  affected  by 
it,  but  sunn  a*  were  entitled  to  the  present  pot  anion  of  their  shares  in  ae»- 
eialty  ;  the;  mint  be  joint  tenant*  and  tenanta  in  common  in  their  own  or 
their  wive*  rif ht,  or  tenanta  for  life  and  years.  Thii  ■  still  the  law  in  New- 
Jersey.  Stevens  c  Enders,  1  Grttm,  371.  But  the  statute  provisions  hi 
aomo  put*  of  thia  conntry  make  the  operation  of  the  partition  more  exten- 
sive. By  the  New- York  statute,  (Nev-York  Railed  Statu!*;  vol.  ii.  318, 
319.  332,  sec.  5,  6.  15.  35,)  tenant-  by  tfae  curtesy,  tenanta  in  dower,  if  the 
dower  has  not  been  admeasured,  and  persons  entitled  to  the  reversion  or  re- 
mainder, after  the  termination  of  any  particular  estate,  and  every  person, 
who,  by  any  contingency  contained  in  any  devise,  grant,  or  otherwise,  may 
be  entitled  to  any  beneficial  interest  therein,  whether  in  possession  or  other- 
wise, may  be  made  parties  to  the  partition.  In  Maine,  the  owner  of  an 
equity  of  redemption  in  possession,  and  one  interested  in  the  estate,  and  hav- 
ing a  right  of  entry,  though  out  of  possession,  may  have  a  writ  of  partition. 
Call  b.  Barker,  3  Fairfield,  380.  So,  Id  the  bill  reported  by  the  rtvittr*  of 
tie  Pennsylvania  Code,  in  January,  1835,  every  remainder- man  or  rever- 
sioner may  be  made  a  co-defendant  with  the  tenant  of  the  particular  ostate- 
The  statute  provision!  on  the  subject  in  thia  country,  are  distinguished  for 
the  extent  and  minuteness  of  their  regulation. 

*  Harg.  note  33,  to  Co.  Lilt.  lib.  3.  Calmady  v.  Calmady,  2  Fes.)r.,  570. 
Agar  v.  Fairfax,  17  Ft*.  533.  Baring  v.  Nash,  1  Ft*,  j-  Rtamt,  551.  In 
England  by  "tatute  of  3  and  4  Win.  4,  C  27,  the  writ  of  partition  is  abolished, 
and  the  only  mode  of  enforcing  a  partition  i*  by  bill  in  equity. 

'  Bishop  of  Ely  *.  Ksnrick,  Hunt.  Rep.  333.  Cartwright  e.  Pultney,  3 
Att.  Rep.  380.    Bliman  t>.  Brown,  2  Fern.  Rip.  333. 

•  Wilkin  t>.  Wilkin,  IJelPM.CA.Bep.  111.  Phelps  e.  Green,  3  Hid.  302. 
4  Rahdalph'i  Rtp.  493.     Martin  t>.  Smith,  Stat*  F.q.  Rip.  S.  C.  106.     In 


3,0itizcd  oy  GoOgIC 


La*.  I.XIV.)  OF  REAL  PKOPKETY.  365 

fitter"  have  prescribed  to  the  courts  of  law  and  die  court 
of  chancery,  in  respect  to  partition,  that  whenever  there 
shall  be  a  denial  of  co-tenancy,  an  issue  shall  be  form- 
ed, and  submitted  to  a  jury  to  try  the  fact ;  and  the 
respective  rights  of  the  parties  are  to  be  ascertained 
and  settled  before  partition  be  made,  or  a  sale  directed. 
A  final  judgment  or  decree,  upon  partition  at  law, 
under  the  New-York  Reviled  Statutes,  binds  all  parties 
named  in  the  proceedings,  and  having,  at  the  time,  any 
interest  in  the  premises  divided,  as  owners  in  fee,  or  as 
tenants  for  years;  or  as  entitled  to  the  reversion,  re- 
mainder, or  inheritance,  after  the  termination  of  any 
particular  estate;  or  as  having  a  contingent  interest 
therein,  or  an  interest  in  any  undivided  share  of  the 
premises,  as  tenants  for  years,  for  life,  by  the  curtesy, 
or  in  dower."  But  the  judgment  does  not  affect  persons 
having  claims  as  tenants  in  dower,  by  the  curtesy,  or 
life,  in  the  whole  of  the  premises  subject  to  the  partition.* 


proceedings  by  petition  for  I  partition  of  land*  hold  in  common,  the  applica- 
tion must  ihow  n  uiiii  and  actual  pollution.  A  disseiiin,  or  an  advene 
possession,  destroy*  tbe  common  poenMioii,  and  ban  a  rait  for  a  partition,  so 
long  a*  the  outer  continue*.    Clapp  r.  Brenugfaam,  9  C«o«t'«  Rip.  530. 

•  Vol.  U.  320,  sec.  18.     Ibid.  329,  sec  79. 

b  A  judgment  in  partition  establishes  the  title  and  conclude!  tbe  parties. 
Clapp  o.  Bromagham,  9  Coatn,  SE9.  Mills  e.  Wilheringloii,  3  Dee.  d>  Bat- 
lit,  434.  There  may  be  a  partition  of  a  mere  equitable  estate.  Hitchcock 
*>  Skinner,  1  Hoffman's  Ck.  Rip.  31. 

•  Nrtn-York  Rtviied  Statute;  toI.  ii.  333. mc.  35,  36.  Ibid.  330.  sec 
84-  In  bum  of  actual  partition,  and  thehnsband  be  alive,  the  wife  need  not 
be  a  party  to  the  rait  in  partition,  and  her  inchoate  right  of  dower  will  attach 
upon  that  part  of  the  premises  which  •hall  bo  »t  off  to  him  in  severalty.  Her 
right  of  dower  cannot  in  any  case  be  barred  by  a  decree  in  a  partition  init 
to  which  the  was  not  a  party,  but  if  she  be  a  party,  the  dower  may  be  as- 
signed to  her  in  severally,  and  if  a  sale  of  tbe  premise!  be  decreed,  it  would 
seem  to  be  the  opinion  of  Chancellor  Walworth,  that  her  contingent  right  of 
dower  would  be  barred  by  the  aale,  and  the  purchaser  will  obtain  a  perfect 
title  discharged  of  the  claim  of  the  dower.  Wilkinson  o.  Parish,  3  Paige, 
653.  I  presume,  however,  that  in  such  a  case  some  provision  would  be  made 
sot  of  the  proceeds  of  the  sale  for  the  eventual  consummation  of  her  dower. 
If  ber  contingent  right  of  dower  be  ih  us  haired  by  a  sale  without  her  obd- 
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It  k  likewise  provided,  in  respect  Id  the  exercise  of 
equity  jurisdiction,  in  the  case  of  partition,  that  if  it 
should  appear  that  equal  partition  cannot  be  made 
without  prejudice  to  the  rights  and  interests  of  some 
of  the  parties*  the  court  may  decree  compensation  to 

be  made  by  one  party  to  the  other,  for  equality. 
"866     of  partition,  'according  to  the  equity  of  the  case.* 

This  is  the  rule  in  equity,  independent  of  any 
statute  provision,  when  owelty  of  partition  cannot  other- 
wise be  made.b 

IL  An  estate  in  coparcenary  always  arises  from  de- 
scent. At  common  law,  it  took  place  when  a  man  died 
seised  of  an  estate  of  inheritance,  and  left  no  male  issue, 
but  two  or  more  daughters,  or  other  female  representa- 


ssnt,  it  must  arise  from  the  operation  of  the  proceedings  in  partition  aa  au- 
thorised by  the  Sea-York  Revistd  Statute;  vol.  ii.  31B,  we.  5, 6.  Ibid.  323, 
tee.  38,  39.  Ibid.  335,  326,  sec.  50— 54.  In  Jackson  v.  Edward,  TPmig; 
386.  8.  C.  32  Wendell,  498,  it  was  held  thai  Id  proceeding  in  partition,  the 
wife's  inchoate  right  of  dower,  whether  she  be  an  infant  or  adott,  in  the  un- 
divided share  of  bar  husband,  would  (die  being  a  party  to  the  proceeding) 
be  divested  by  a  enle  under  n  judgment  or  decree,  ao  aa  to  protect  the  pur- 
chaser under  the  ■ale.  Ail  future  estates,  Tested  or  contingent,  may  be  soli 
under  a  judgment  or  decree  in  partition,  and  the  court  will  ascertain  and  pre- 
fect the  value  of  the  dower  or  other  future  and  contingent  estates  thus  affected 
by  the  judgment  or  decree,  and  order  it  to  be  deducted  from  the  proceeds  of 
the  aalee.  And  if  some  of  the  tenants  have  made  improvements  on  the 
common  lands,  they  are  entitled  to  their  fall  ■bares  of  the  land  M  it  would 
be  estimated  without  them.  In  Jackson  »■  Edwards  above  cited,  it  was  left 
a  doubtful  question  in  the  court  of  errors,  whether  the  inchoate  right  of  dowor 
in  lands  sold  under  a  decree  in  partition,  would  be  barred  in  law  by  the  sale. 
If  practicable,  the  shares  allotted  to  them  should  include  their  unprovemenM, 
and  if  not.  nod  the  improvements  in  whole  or  in  part  are  allotted  to  other*, 
allowance  ought  to  be  made  for  them.  Bovar  r.  Archers,  7  Dana's  Kat. 
Rtp.  177.    Hitchcock  v.  Skinner,  1  Hoffman.'*  Ch.  Rep.  31. 

•  Sea-York  Reviled  Statute;  vol.  ii.  330,  tec.  83. 

'  Clarendon  v.  Hornby,  1  P.  Wine.  446.  In  Pennsylvania,  on  partition  of 
an  intestate's  estate  under  a  decree  of  the  orphan's  court,  the  eldest  son  and 
bis  alienee  are  entitled  to  the  first  choice  of  the  estate  at  the  Tarnation  wbeu 
it  cannot  be  advantageously  divided  among  the  heirs.  A  right  of  choice  » 
given  to  the  sons  successively  and  their  lineal  descendants,  by  statute  of  163S. 
Bagan's  Estate,  7  Walt;  436. 


Dptl.cd  oy  GoOglc 


Lee.  LXIV.]  OF  REAL  PROPERTY.  Sfjfr 

tives  in  a  remoter  degree.  In  this  case,  they  all  to- 
herited  equally  as  co-heirs  in  the  same  degree,  or  in 
unequal  proportions,  as  co-heirs  in  different  degrees." 
They  have  distinct  estates,  with  a  right  to  the  posses- 
sion in  common,  and  each  has  a  power  of  alienation 
over  her  particular  share.  Coparceners,  in  like  manner 
as  joint  tenants,  may  release  to  each  other,  and  if  one  of 
them  conveys  to  a  third  person,  the  alienee  and  the 
other  coparceners,  will  be  tenants  in  common,  though 
me  remaining  coparceners,  as  between  themselves,  will 
continue  to  hold  in  coparcenary.11 

Coparceners  resemble  joint  tenants  in  having  the  same 
unities  of  title,  interest,  and  posssession.'  The  seisin  of 
one  coparcener  is  generally  the  seisin  of  the  others ;  and 
the  possession  of  one  is  the  possession  of  all,  except  m 
cases  of  actual  ouster.  But  they  differ  from  joint 
tenants  in  other  respects  in  a  most  material  degree. 
They  are  said  to  be  seised  like  joint  tenants  per  my  et  per 
tout;  and  yet  each  parcener  has  a  devisable  interest  j. 
and  the  doctrine  of  survivorship  does  not  apply  to  them. 
The  shares  of  the  partners  descend  severally  to  their  re- 
spective heirs.  They  may  sever  their  possession,  and 
dissolve  the  estate  in  coparcenary,  by  consent  or  by 
writ  of  partition  at  common  law.  The  common  law 
learning  of  partition,  in  respect  to  parceners,  is  displayed 
at  large  by  Lord  Coke."  He  calls  it  a  "cunning 
learning ;"  and  it  is  replete  with  'subtle  distinc-  *867 
tions,  and  antiquated  erudition.     The  statute  of  8 


•£«K.aec841,342. 

'  PretUm  on  Ertattt,  to],  i.  138. 

•  Pnneenem  |,nve  Lbs  aame  rrmedy  in  equity  for  an  account  aa  again* 
oach  other  for  their  share  of  renin  and  profits,  aa  joint  tenant!  and  tenant* 
in  common,  though  they  are  not  mentioned  in  the  statute  of  3  and  4  Anne. 
This  results  from  the  equity  casea  prior  to  the  statute,  and  the  manrfeat  rea- 
son of  tho  tiling.  1  Sq.  Cat.  Abr.  tit.  Account,  A.  1,  note.  Dnuy  v.  Dnu-y,. 
1  Rep.  in  Clan.  26.    O'Bnunon  t>.  Roberta,  S  Dana'i  Kn.  Rep.  54. 

*  Co.  Litt.  tit.  Parcener*,  163—175. 
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and  9  Westm.  3,  c.  31.,  prescribed  an  easier  method  of 
carrying  on  the  proceedings  on  a  writ  of  partition  than 
that  which  was  used  at  common  law ;  and  this,  or  a  still 
simpler  method,  without  the  expense  of  a  writ  of  par- 
tition, has  been  generally  adopted  in  this  country.  By 
the  New-York  Revised  Statutes*  persons  who  take  by 
descent  under  the  statute)  if  there  be  more  than  one 
person  entitled,  take  as  tenants  in  common,  in  propor- 
tion to  their  respective  rights ;  and  it  is  only  in  very  re- 
mote cases,  which  can  scarcely  ever  arise  that  the  rules 
of  the  common  law  doctrine  of  descent  can  apply.  As 
estates  descend  in  every  state  to  all  the  children  equally, 
there  is  no  substantial  difference  left  between  copar- 
ceners and  tenants  in  common.  The  tide  inherited 
by  more  persons  than  one,  is,  in  some  of  the  states, 
expressly  declared  to  be  tenancy  in  common,  as  in 
New-York  and  New-Jersey ;  and  where  it  is  not  so 
declared  the  effect  is  the  same ;  and  the  technical 
distinction  between  coparcenary  and  estates  in  common, 
may  be  considered  as  essentially  extinguished  in  the 
United  States." 

III.  Tenants  in  common  are  persons  who  hold  by 
unity  of  possession  ;  and  they  may  hold  by  several  and 
distinct  tides,  or  by  title  derived  at  the  same  time,  by 
the  same  deed  or  descent.  In  this  respect  the  American 
law  differs  from  the  English  common  law.  This  tenancy, 
according  to  the  common  law,  is  created  by  deed  or 
will,  or  by  change  of  title  from  joint  tenancy  or  copar- 
cenary, or  it  arises  in  many  cases  by  construction  of 
law."  In  this  country,  it  may  be  created  by  descent, 
as  well  as  by  deed  or  will ;  and  whether  the  estate  be 


•Vol.  i.  753,  we.  17. 

'  In  Virginia  the  statute  of  descent!  calls  all  the  bain,  mala  aa  well  aa 
female,  parceners. 

*  LUL  BaO.  298.  394  398. 309.  9  Black:  Cam.  193.  PrtiUm  aa  Ab- 
«r«Ji,»ol.ii.  7S.76. 
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created  by  act  of  the  party,  or  by  descent,  in 
either  case  tenants  in  common  are  deemed  to  "have  *368 
several  and  distinct  freeholds ;  lor  that  circum- 
stance is  a  leading  characteristic  of  tenancy  in  common. 
Each  tenant  is  considered  to  be  solely  or  severally 
seised  of  his  share.  As  estates  in  joint  tenancy  are  so 
much  discouraged  by  the  statute  laws  of  this  country 
ami  the  doctrine  of  survivorship,  in  so  many  of  the 
states,  exploded,  even  where  joint  tenancy,  with  its  other 
unimportant  incidents,  may  continue  to  exist,  the  many 
questions  in  the  books,  arising  upon  the  construction 
of  the  words  of  a  deed  or  will,  operating  to  create  the 
one  or  the  other  tenancy,  becomes  comparatively  un- 
important. 

The  conveyance  of  the  undivided  share  of  an  estate 
in  common,  is  made  in  like  manner  as  if  the  tenant  in 
common  was  seised  of  the  entirety.*  But  one  joint 
tenant,  or  tenant  in  common,  cannot  convey  a  distinct 
portion  of  the  estate  by  metes  and  bounds,  so  as  to  pre- 
judice his  co-tenants  or  their  assignees,  even  though  it 
may  bind  him  by  way  of  estoppel.  As  against  the  co- 
tenants,  such  a  deed  is  inoperative  and  void."  If  tenants  in 
common  join  in  a  lease,  it  is,  in  judgment,  of  law,  the  dis- 
tinct lease  of  each  of  them;  for  they  are  separately  seised, 
and  there  is  no  privity  of  estate  between  them.     They 


•  Preston  on  AbttracU,  vol.  ii.  277. 

*  Bartlett  r.  Harlow,  19  Man.  Rip.  3431  Ponlxjdy  e.  Miuol,  34  Pick. 
Rep.  329.  Duncan  o.  Sylveater ,  24  Maine.  Rep.  482.  Mitchell  ».  Hazen, 
4  Conn.  Rep.  495.  GriewoEd  «.  Johnson,  5  ibid.  363.  Jewell  t>.  Stockton, 
3  Yerger'e  Rep.  432.  In  Leasee  of  White  c  Sayre,  (2  Ohio  Rep.  110,)  tbs 
majority  of  the  court  held,  that  a  tenant  in  common  could  lawfully  convey  a 
part  of  hii  undivided  eatato  by  specific  bounds;  but  it  was  admitted  that 
the  point  was  attended  with  considerable  difficulty,  by  reanon  of  the  injurious 
rocaequeuccs  of  each  a  Bale  to  the  co-tenant ;  and  Judge  Burnet,  who  dis- 
sented, went  at  large  into  the  question.  The  deciaion  in  Duncan  r.  Sylvester 
directly  overrule*  this  case.  Bo,  again,  in  E.  Prentiss'  case,  7  Ohio  Rep. 
put  2,  p.  129,  the  law  wu  considered  to  bo  settled  in  Ohio,  that  a  tenant  in 
common  could  convey  a  part  of  hia  undivided  interest  in  the  whole  land,  or 
hii  whole  undivided  interest  in  a  part  of  the  land. 
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may  enfeoff  or  convey  to  each  other,  the  same  as  if  they 
dealt  with  a  stranger.'  They  are  deemed  to  be  seised 
per  my,  bat  not  par  tout;  and,  consequently,  they  mast 
sue  separately  in  actions  that  savour  of  the  realty.  Bat 
they  join  in  actions  relating  to  some  entire  and  in- 
"369  divisible  thing,  and  in  actions  of  trespass  'relating 
to  the  possession,  and  in  debt  for  rent,  though 
not  in  an  avowry  for  rent.b  The  ancient  law  raised  this 
very  artificial  distinction,  that  tenants  in  common  might 
deliver  seisin  to  each  other,  but  they  could  not  convey 
to  each  other  by  release.  A  joint  tenant  could  not  en- 
feoff his  companion,  because  they  were  both  actually 
seised,  but  for  that  very  reason  they  might  release 
to  each  other ;  whereas,  on  the  other  hand,  tenants  in 
common  might  enfeoff  each  other,  but  they  could  not 
release  to  each  other,  because  they  were  not  jointly 
seised.*  Nothing  contributes  more  to  perplex  and  ob- 
scure the  law  of  real  property,  than  such  idle  and  on- 
profitable  refinements. 

The  incidents  to  an  estate  in  common  are  similar  to 
those  applicable  to  joint  estates.  The  owners  can  com- 
pel each  other,  by  the  like  process  of  law,  to  a  partition, 
and  they  are  liable  to  each  other  for  waste,  and  they 
are  bound  to  account  to  each  other  for  a  due  share  of 
the  profits  of  the  estate  in  common.0  The  mere  occu- 
pation of  the  premises  by  one  joint  tenant,  or  tenant  in 


'  Bro.  tit.  Feoffment,  pi.  45.     Healhertey  u.  Wanton ,  3  Wilt.  Rep.  832. 

"  Lilt.  sec.  311.314.  Co.  Litt.  ibid.  Reboboth  v.  Hunt,  1  Pirk.  lUp- 
334.     Decker  r.  Livingston,  15  Joint  Rep.  479. 

•  Bro.  lit.  Feoffment,  pi.  45.     Butler' i  mite  80  to  Co.  Litt.  193,  a. 

s  The  notion  of  watte  wu  given  u  between  joint  tenanta  and  tenants  hi 
common,  by  the  statute  of  Weat  3,  c.  S3,  and  this  ia  the  itatuie  law  in  New- 
Yotk,  (JVew-  York  Revind  Statute;  vol.  ii.  334,)  and  Is  doubt Im.  either  lb* 
statute  or  the  received  common  law  in  every  part  of  the  United  States.  A 
court  of  equity  willlikewiie  interfere  by  injunction,  to  prevent  destroMive  «r 
malicious  waste  by  either  party.  Twort  e.Twort,  1G  Yesey,  138.  Aaagcn*- 
ral  rale,  one  co-tenant  is  not  responsible  to  another  for  permissive  waste,  u- 
ospt  in  the  special  oases  of  contribution  for  repairs.    Bat  if  one  tenant  na 
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common,  would  not,  of  itself,  at  common  law,  have  en- 
titled his  co-tenant  to  call  him  to  an  account.  He  must 
have  stood  in  the  light  of  a  bailiff  or  receiver,  in  order 
to  be  rendered  responsible."  But  the  statute  of  4 
Anne,  c.  16,  rendered  joint  tenants,  and  tenants  in 
common,  liable  in  account  as  bailiffs  for  receiving 
more  than  their  just  share ;  and  this  provision  was 
re-enacted  in  New-York  in  1788,  and  is*  now  incor- 
porated into  the  Revised  Statutes."  It  is  to  be  pre- 
sumed, from  the  reasonableness  of  the  provision,  that  it 
has  been  introduced,  in  substance,  into  the  general  law 
of  this  country.6 

"The  possession  of  one  tenant  in  common,  is  "370 
the  possession  of  the  others,  and  the  taking  of  the 
whole  profits  by  one,  does  not  amount  to  an  ouster  of 
his  companions.  But  if  one  actually  ousts  the  other,  or 
affords,  by  his  acts,  sufficient  ground  for  a  jury  to  pre- 
sume an  ouster,  the  one  that  is  ousted  will  be  driven  to 
bis  action  of  ejectment.*1  So,  one  tenant  in  common 
cannot  bring  an  action  of  trespass  against  another  for 
entry  upon,  and  enjoyment  of,  the  common  property, 
nor  sue  him  to  recover  the  documents  relative  to  the 
joint  estate.  If,  however,  one  tenant  occupies  a  par- 
ticular part  of  the  premises  by  agreement,  and  his  co- 
tenant  disturbs  him  in  bis  occupation,  he  becomes  a 


'n  property  to  be  destroyed  by  his  negligence,  he  ie 
■  for  their  proportion*  of  the  km.  Cheleey  b. 
Thafon,  3  If.  H.  Rtf.  9.  Tenant*  in  common  may  mike  partition  by 
parol,  if  accompanied  with  Ihrery  of  niiii  Ander*  n.  Andera,  2  Dec.  N.  C. 
Rep.  532.  J*ck*on  t>.  Harder,  4  JoAw.  Rtf.  202.  Folger  e.  Mitchell,  3 
Pick.  fteP-  399. 
■  Ca.  Lilt.  200,  b. 
tVoLi.7M.Me.  9. 

•  See  Jene*  v.  Harraden,  9  Mmti.  Rtf.  544.  Brigham  t.  Eveleth,  ibid. 
538.    Recited  Statute  of  Jfiaarori,  1835,  p.  37.     Blmer'i  N.  J.  Digtit,  4. 

*  Co.  hitl.  199,  b.  Fairolaim  e.  Sheckleton,  5  Burr.  Rep.  3604.  Doe  *. 
Fraaner,  Cnep.  flop.  217.  Peaceable  a.  Read,  1  Rotl'i  Rtf.  568.  Doe  e. 
Bird,  11  £**i,49.  If  one  teDant  in  poweewoo  retain*  the  whole  and  denim 
the  title  of  hi*  co-tenant  Many  part  of  the  land,  it  mnannta  to  an  ourter. 
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trespasser."  The  growing  crop  put  in  by  one  tenant  in 
common,  who  took  possession  exclusively  without  con- 
tract, on  partition  made  while  the  crop  is  growing, 
goes  in  severalty,  as  the  property  of  each.* 

One  joint  tenant,  or  tenant  in  common,  can  compel 
the  others  to  unite  in  the  expense  of  necessary  repara- 
tions to  a  hpuse  or  mill  belonging  to  them ;  though  the 
rule  is  limited  to  those  parts  of  common  property,  and 
docs  not  apply  to  the  case  of  fences  enclosing  wood  or 
arable  lands.  The  writ  de  reparatione  facienda  lay,  at 
common  law,  in  such  cases,  when  one  tenant  was  wil- 
ling to  repair,  and  the  others  would  not.1  In  Massa- 
chusetts, it  is  doubted  whether  this  rule  applies  in  that 
state  to  mills ;  and  it  is,  at  least,  so  tar  equitably  modi-- 


•  Keay  v.  Goodwin,  1G  Matt.  Rep.  1.  Clowes  ».  Hawley,  13  John*.  Rep. 
484.  So,  if  one  tenant  in  common  sells  trees  growing  on  the  land,  and  re- 
serves payment,  he  may  be  sued  in  attamptit  by  his  co-tenant-  Miller  a. 
Miller,  7  Pick.  Rtp.  133. 

•  Calhoun  e.  Curtis,  4  Mttcaif  Rtp.  413. 

•  F.  If.  B.  137,  a.  163,  b.  Co.  Liu.  54,  b.  300,  b.  Bowl™'  can,  11  Co. 
83,  b.  Anderson  v.  Greble,  1  Anhmcad,  136.  Carver  v.  Miller,  4  Matt. 
Rtp.  559.  It  baa  been  suggested  by  a  very  retpectaUe  writer  on  this  sub- 
ject, that  On*  tenant  in  cduimon  might,  in  an  action  of  Mjumpni  for  money 
laid  out  and  expended,  sue  hi*  co-tenant  who  bad  received  hie  share  of  the 
profits,  for  his  shore  of  expenditures  in  necessary  repairs  on  the  implied  eon- 
tract  to  refund.  Gibbon*  on  the  Law  of  Dilapidation!,  p.  101.  In  South 
Carolina,  it  was  held,  in  Thompson  d.  Bostick,  1  McM-utlan,  75,  and  in  Ban- 
cock  f.  Day,  ibid.  69.  398,  and  in  Holt  r.  Robertson,  ibid.  475,  that  a  co- 
tenant  in  common  is  only  chargeable  to  bis  associate  for  the  rent,  which  lbs 
premises  were  capable  of  producing  at  the  time  he  took  posseseioa,  and  not 
for  the  enhanced  rent  which  the  land  was  capable  of  pioducing  by  bis  im- 
provement*, for  the  improvements  are  made  by  him  at  his  own  expense,  and 
are  not  chargeable  upon  his  co-tenant  except  under  special  circnmstancea. 
In  Loring  c.  Bacon,  4  Matt.  Rep.  a'lS,  the  question  was  learnedly  discussed, 
whether  A.,  who  owned  a  chamber  in  a  house,  and  repaired  the  roof,  ooald 
compel  B.,  who  owned  Ihe  cellar,  to  contribute,  and  the  court  held  that  be 
could  not,  as  the  parties  had  d'stinct  dwelling- houses.  Cbatsbaiough  e. 
Green,  10  Conn.  Rtp.  318.  8.  P.  The  French  code  is  very  special  in  its 
regulations  on  this  subject.  Each  proprietor  of  bis  own  room  is  bound  (a 
keep  it  in  repair,  and  the  main  walls  and  the  roof  are  kept  in  repair  at  the 
joint  and  ratable  expanse  of  all  the  proprietors.     Cade  Crcif,  Alt.  664. 
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Bed  by  statute,  that  if  one  part  owner  of  a  mill  repairs 
against  the  consent  of  his  partners,  he  must  look  to  the 
profits  for  his  indemnity.*  To  sustain  the  action,  there 
must  be  a  request  to  join  in  the  reparation,  and  a 
refusal,  and  the  expenditures  must  "have  been  *371 
previously  made."  The  doctrine  of  contribution, 
in  such  cases,  rests  on  the  principle,  that  where  parties 
stand  in  arjuali  jure,  equality  of  burthen  becomes 
equity.0  But  the  necessity  of  the  rule  does  not  press 
with  the  like  overbearing  force  that  it  does  in  many 
other  cases  arising  out  of  the  law  of  vicinage ;  for  the 
co-tenant  who  wishes  to  repair  beyond  the  inclination 
or  ability  of  his  companion,  has  his  easy  and  prompt 


■  Carver  s.  Milter,  4  Matt.  Rep.  559.  By  the  Manaekiuett*  Recited 
SlaluUi,  1S36,  p  683,  083,  the  greater  part  of  the  proprietors  id  interest  of 
mills,  or  drama,  which  Dsed  reparation,  may  cause  the  name  to  be  done,  at  the 
expanse  ot  all.  In  proportion  to  their  respective  interest!,  after  a  call,  on  due 
notice,  of  a  meeting  or  all  of  them.  Every  mortgagee  in  possession,  and 
tenant  in  tail,  of  nay  part  or  a  milt,  are  deemed  proprietor,  and  the  guardian 
may  represent  the  interest  of  his  ward,  and  the  husband  that  of  his  wife,  and 
the  apportionment  of  tho  expense  as  between  tenant  and  reversioner,  is  to 
be  in  a  ratio  to  the  valne  of  their  respective  interests. 

v  Jackson,  J.,  in  Doane  v.  Badger,  12  JfaM.  Rtp.  70.  Muraford  v.  Brown, 
6  Coven's  Rep.  475.  Aud  if  the  mill  be  destroyed  by  the  negligence  of  one 
tenant  in  common,  the  others  may  have  their  indemnity  by  a  special  action 
op  the  case.  Chesley  c.  Thompson,  3  ft.  H.  Rtp.  9.  In  Pennsylvania,  the 
commissioners  appointed  to  revise  the  civil  code,  made  provision  in  a  bill  by 
them  reported  in  January,  1835,  for  enforcing  contribution  in  specified  cases. 
aad  particularly  in  proceedings  for  the  purpose  of  repairing,  maintaining,  or 
preserving  any  common  property,  when  the  court  shall  be  satisfied  of  the 
necessity  thereof.  Contribution  rests  on  tho  principle  that  payment  by  A. 
has  removed  a  common  burthen  from  him  and  B.,  and  that  by  the  payment  a 
common  benefit  lias  been  received.  Screven  z.  Joynor,  1  HiVCx  S.  C.  Ch. 
Rtp.  860.  In  New-Hampshire  it  is  provided  by  statute  that  joint  tenants, 
and  tenants  in  common  of  mills,  may  be  compelled  to  contribute,  in  propor- 
tion to  their  interests  therein,  to  necessary  repairs  to  the  mill,  milldam,  and 
flume,  and  a  rebuilding  may,  under  some  circumstances,  be  considered  a  re- 
pair.    Bellows  e.  Dewey,  9  N.  H.  Rtp.  278. 

•  Sir  William  Herbert's  case,  3  Co.  1 1 .  Bro.  Abr.  tit.  Suite  and  Contribu- 
tion. Eyre,  Ch.  B..  in  Dering  v.  Earl  of  Winehelsea,  Q  Bos.  d>  Pull.  270. 
S.  C.  1  Cox,  318.  Dig.  17.  2.  53,  10.  Tost  ad  Pand.  h.  t.  sec.  13.  Camp- 
hell  v.  Mosier,  4  Joins.  Ch.  Rtp.  334.    Fletcher  t>.  Grover,  1 1 N.  ft.  Rtp.  369. 


3y  Google 


OF  HEAL  PROPERTY. 


remedy,  by  procuring  a  partition  or  sale  of  the  common 
property.* 


*  The  rale  in  Louisiana  is,  that  joint  owners  must  contribute  ratably  to 
useful  expenses  incurred  an  the  property,  by  a  joint  owner  baring  the  man- 
agement of  it,  when  no  opposition  on  their  part  hu  been  made  to  neb  ex- 
penses. Percy  is.  Millandon.  IS  Mmtin'i  Louie.  Rep.  616.  One  tenant  in 
common,  before  partition,  ciinnot  purchase  in  an  outstanding  title  or  encum- 
brance on  the  joint  estate  tor  hit  oxclueive  benefit,  and  nee  it  against  his  co- 
tenant.  The  purchase  enurei  'in  equity  to  the  common  benefit,  and  the  pur- 
chaser \i  entitled  to  contribution.  So,  aJao,  one  surety,  baring  a  counter 
security,  i»  bound  to  apply  it  to  the  benefit  of  hi*  co-surety,  equally  with 
himaelf.  Field  ts.  Pelot,  1  McMutlan't  S.  C.  Rep.  370.  The  principle  reab> 
on  tlie  privily  between  the  parties,  and  Ibe  fidelity  and  good  faith  which  the 
oounoiion  implies  Van  Home  o.  Fonda,  5  Jehue.  Ck.  Rep.  407.  Lee  *. 
Graham  v.  Fox,  6  Dona's  Ken.  Rep.  176.  Sneed  c.  Atherton,  ibid.  978. 
281.  It  ia  adjudged  that  a  co-surety  ia  not  boaud  to  go  into  equity  for  eon- 
tribution.  Ho  hu  hie  remedy  by  aiiumpiil,  and  he  may  recover  according 
to  the  number  of  the  auretiea,  without  reference  to  the  number  of  the  princi- 
pals. Kemp  b.  Finden,  13  Mutton  dr  WtUbn,  421.  Bachelder  n.  Fuse, 
17  Mae:  Rep.  464.  The  caae  of  Tenable  r.  Beaucbamp,  3  ibid.  325.  338, 
adopts  and  applies  the  principle  to  the  tenants  after  the  partition,  on  account 
of  the  warranty,  express  or  implied,  annexed  to  the  partition  a*  between  the 
parties  in  relation  to  the  title,  and  each  party  ia  thereby  eatopped  from  as- 
serting any  adverse  claim  to  any  parcel  of  the  land  allotted  to  another. 
There  appears  to  be  great  force  and  justice  in  this  latter  decision.  But  the 
principle  does  not  apply,  after  the  tenants  in  common  have  been  evicted 
under  an  adverse  title,  and  each  of  them  are  then  at  liberty  to  bay  the  last 
land  for  bis  own  exclusive  benefit.  Coleman  r.  Coleman,  3  Dana'*  Ken, 
Rep.  403.  Mr.  Justice  Story,  in  Flagg  n.  Mann,  2  Sumner,  500—534, 
adopts  end  enforces  the  principles  contained  in  Van  Home  v.  Fonda,  above 
mentioned,  and  he  aays  it  stands  approved  of  equally  by  the  Roman  law,  the 
general  recognition  of  continental  Europe,  and  the  actual  jurisprudence  of 
England  and  America. 

Persons  pieced  in  a  situation  of  trust  and  confidence  with  respect  to  the 
subject  of  a  purchase,  cannot  retain  tba  purchase  for  their  own  benefit,  bat  they 
hold  it  in  trust  This  rule  of  equity  is  not  limited  in  its  application  to  such 
persons  as  trustees,  guardians,  executors  or  solitors,  but  it  is  one  of  universal 
application  aflecting  all  pereons  wbo  come  within  the  principle,  which  is  that 
no  party  can  be  permitted  to  purchase  an  interest,  where  he  had  a  duty  ta 
perform  inconsistent  with  the  character  of  a  purchaser.  Lord  Manners,  in 
Nosbit  v.  Tredeniok,  1  Bull  £  B.  46.  Greenlaw  v.  King,  by  Lord  Cotten- 
ham,  1841.  Tan  Epps  o.  Van  Eppa,  9  Paige,  397,  by  Chancellor  Wal- 
worth. Tanner  ts.  El  worthy,  by  Lord  Langdale,  Master  or  the  Rolls.  4 
Beacon,  487.  Dickinson  v.  Codwise,  by  Assistant  V.  Ch.  in  1  Sandfurte 
Ch.  Rep.  314.  The  above  principle  is  indubitably  established  by  those  learned 
ohsncsllors,  and  is  founded  on  the  clearest  ami  most  refined  equity  and  Justine. 
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LECTURE  LXV. 


OF    TITLE    BY    DESCENT. 


We  have  already  considered  the  nature  of  real  pro- 
perty, the  different  quantities  of  interest  which  may  be 
had  in  it,  the  conditions  on  which  it  is  held,  and  the 
character  and  variety  of  joint  ownership  in  land.  I 
now  proceed  to  treat  of  title  to  real  property,  and  of  the 
several  ways  in  which  that  title  may  be  acquired  and 
transferred. 

To  costitute  a  perfect  title,  there  must  be  the  union  of 
actual  possession,  the  right  of  possession,  and  the  right  of 
property.*  These  several  constituent  parts  of  title  may 
he  divided  and  distributed  among  several  persons,  so 
that  one  of  them  may  have  the  possession,  another  the 
right  of  possession,  and  the  third  the  right  of  property. 
Unless  they  all  be  united  in  one  and  the  same  party, 
there  cannot  be  that  consolidated  right,  that  Jut  dupli- 
cator*, or  the  droit  droit,  or  the  Jut  proprietatit  et  pottet- 
hmu,  which,  according  to  the  ancient  English  law, 
formed  a  complete  title.b 


•  t  Blaclt.  Own.  199. 

*  ffraelM,  lib.  9,  fa.  33,  b.  lib.  5,  fo.  379,  b.  Co.  Liu.  S66,  a.  The  an- 
dent  doctrine  of  remitter  apphee  when  a  person  ha*  the  jut  proprut**  in 
raada,  bat  »  ool  of  puifinn,  and  the  freehold  it  east  ape*  Aim  by  mm 
mbeeqnent  anddefeetrre  title  daring  infancy  ar  coTerture,  or  by  descent,  and 
be  enter*  under  that  title.  In  that  oaie  be  *u  remitted,  by  operation  of  law, 
to  hi*  better  title  and  the  defeasible  estate  b  annulled.  3  Black*.  Com.  19. 
190.  Littleton  lias  a  whole  chapter  on  thia  title,  end  Coke  hat  added  a  oo- 
piona  commentary.     Co.  Lilt.  348. 
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'  All  the  modes  of  acquiring  title  to  land,  are  reducible 
to  title  by  descent  and  by  purchase,  or,  according  to 
the  better  distribution  of  Mr.  Hargrave,  into  title  by  act 
or  operation  of  law,  and  title  by  purchase,  or  by  the  act 
or  agreement  of  the  parties.*  Whether  the  agree- 
•374  ment  be  founded  upon  "a.  valuable  consideration, 
or  be  the  result  of  a  free  and  voluntary  gift,  the 
property  thereby  acquired  is  still,  in  the  eye  of  the  law, 
a  purchased  I  shall  treat  of  each  of  these  sources  of 
title  in  their  order ;  and  it  will  be  the  object  of  the  present 
lecture  to  examine  the  doctrine  of  descents,  which  has 
always  formed  a  prominent  and  very  interesting  title  in 
every  code  of  civil  jurisprudence. 

Descent,  or  hereditary  possession,  is  the  title  whereby 
a  person,  on  the  death  of  his  ancestor,  acquires  his  estate 
by  right  of  representation  as  his  heir.'  <  The  English  law 
of  descent  is  governed  by  a  number  of  rules,  or  canons 
of  inheritance,  which  have  been  established  for  ages, 
and  have  regulated  the  transmission  of  the  estate  from 
the  ancestor  to  the  heir,  in  so  clear  and  decided  a  man- 
ner, as  to  preclude  all  uncertainty  as  to  the  course 
which  the  descent  is  to  take.  But,  in  the  United 
States,  the  English  common  law  of  descents,  in  its  most 
essential  features  has  been  universally  rejected,  and 
each  state  has  established  a  law  of  descent  for  itself. 
The  laws  of  the  individual  states  may  agree  in  then- 
great  outlines,  but  they  differ  exceedingly  in  the  details- 
There  is  no  entire,  though  there  is  an  essential  uni- 
formity on  this  subject ;  and  the  observation  of  a  great 


'  Titlea  by  curtesy  aud  in  dower  ari«in|[  hy  operation  of  law  open  the death 
of  ths  wife  or  husband  ai  the  case  may  be,  teem  to  fall  properly  under  tba 
head  of  title  by  dea  cent-  See  Co.  Lilt.  1 8,  b.  and  it.  106.  Toe  learned  an- 
ther of  the  article  alienage  in  the  American  Law  MafMine  lor  October, 
1843,  ha*  referred  to  aathoritiea  in  favour  of  the  propoailioD,  and  iwitiaalidy 
to  the  rtroog  care  of  Pombeiton  ».  Hioka,  1  Smrnty,  1. 

*  Co.  Lilt.  IB,  a,  h.    Harg.  ibid.  a.  10S. 

•  9Alarir.C«B.301. 
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r  of  this  title  in  American  law,*  is  rather  too  strong, 
when  he  says,  that  "this  nation  may  be  said  to  have  no 
general  law  of  descents,  which  probably  has  not  fallen 
to  the  lot  of  any  other  civilized  country."0  I  shall  not 
attempt  to  define  and  explain  all  the  variations  and 
shades  of  differences  between  the  regulations  of  descent 
in  the  different  states.  This  has  been  already  done  to 
our  hand,  with  great  fulness  of  illustration,  in  the  work 
of  Chief  Justice  Reeve,  to  which  I  have  alluded ;  and  it 
will  be  sufficient  for  the  purpose  of  the  present  essay, 
to  state  those  leading  principles  of  the  law  of  descent 
in  the  United  States,  which  are  of  the  most  general 
application. 

•I.  The  first  rule  of  inheritances  is,  that  if  a    "375 
person  owning  real  estate  dies  seised,  or  as  owner, 


■  Rent'*  Trealitton  the  Lata  of  Descent!,  prof. 

*  The  law  of  descent  in  the  provinces  of  France,  before  the  revolution  of 
17B9,wa*  exceedingly  various,  uid  far  eiceeded  that  in  the  several  American 
States.  Iu  the  sonthern  province*,  (Pays  de  droit  ecrit,)  the  succession  to 
intestates  was  generally  according  to  the  118lh  novel  of  Justinian,  to  all  the 
children  male  and  female  equally.  But  in  the  other  provinces,  (pay*  eon- 
(■aster*,)  there  wu  much  difference  even  in  the  lineal  line.  In  thenouesm 
amimtnitr  de  France,  et  dee  Province/,  conauei  emit  U  non*  dee  Gauls*, 
it  was  stated  that  the  customs  amounted  to  five  hundred  and  forty-seven.  In 
some  the  eldest  too  took  the  entire  estate.  In  meet  of  the  provinces  he  wu 
allowed  advantages  more  or  lea*  considerable.  In  some  the  married  daugh- 
ter* were  excluded;  in  other*  unmarried  daughters,  as  against  male  children. 
In  the  collateral  line,  the  modifications  sod  diversities  of  succession  were  in- 
finite. The  decree*  of  the  constituent  assembly,  of  the  15th  March,  1790, 
and  8th  of  April,  1791,  first  abolished  the  rights  of  primogeniture  and  prefer- 
ence of  male*;  and,  after  a  distressing  aeries  of  changes,  retrospective  de- 
cree*, confusion,  and  injustice,  the  French  law  of  succession  was  permanently 
regulated  by  the  Napoleon  code.  Prior  to  this  consummation  of  their  civil 
cade,  A.  C.  Qmchard  published  a  grave  and  sensible  treatise,  and  one  that 
was  historical,  analytical,  and  critical,  on  the  revolutionary  law  of  succes- 
sion*. See  hi*  Ditttrtationturlt  Regime  actuel  dee  Successions,  published 
at  Paris,  according  to  the  republican  calendar,  Nimt  An.  5.  So,  also,  in 
the  third  year  of  the  Republic,  C.  Vermitl,  published  nt  Paris,  under  the  title 
of  Cod*  del  Successions,  a  collection  of  Decree*,  Sur  It*  Successions,  Tet- 
trnmene,  Danatioat,  Substitution*,  Partaget  et  autre*  actee  civile*  qui  y  ont 
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without  devising  the  same,  the  estate  shall  descend  to  hie 
lawful  descendants  in  the  direct  line  of  lineal  descent ; 
and  if  there  be  but  one  person,  then  to  him  or  her  alone, 
and  if  more  than  one  person,  and  all  of  equal  degree  of 
consanguinity  to  the  ancestor,  then  the  inheritance  shall 
descend  to  the  several  persons  as  tenants  in  common,  in 
equal  parts,  however  remote  from  the  intestate  the  com- 
mon degree  of  consanguinity  may  be. 

This  rule  is  in  favour  of  the  equal  claims  of  the  de- 
scending line,  in  the  same  degree,  without  distinction  of 
sex,  and  to  die  exclusion  of  all  other  claimants.  Thus, 
if  A.  dies,  owning  real  estate,  and  leaves,  for  instance, 
two  sons  and  a  daughter,  or,  instead  of  children,  leaves 
only  two  or  more  grandchildren,  or  two  or  more  great 
grandchildren,  these  persons  being  his  lineal  descend- 
ants, and  all  of  equal  degree  of  consanguinity  to  the 
common  ancestor,  that  is,  being  all  of  them  either  his 
children,  or  grandchildren,  or  great  grandchildren,  they 
will  partake  equally  of  the  inheritance  as  tenants  in 
common.  This  rule  of  descent  was  prescribed  by  the 
statute  of  New-York  of  the  23d  February,  1786 ;  and  it 
has  been  adopted  by  the  New-York  Rented  Statute.* 
It  prevails  in  all  the  United  States,  with  this  variation, 
that,  in  South  Carolina,  the  widow  takes  one-third  of 
the  estate  in  fee,  and  in  Georgia  she  takes  a  child's 
share  in  fee,  if  there  be  any  children,  and  if  none,  she 
then  takes  a  moiety  of  the  estate.  In  Massachusetts, 
the  statute  law  of  descents  applies  only  to  estates 
whereof  the  ancestor  died  seised  in  fee  simple  or  for 
the  life  of  another,  and  the  descent  of  estates  tail  (which 
are  left  as  they  stood  at  common  law)  is  limited  to 
the  eldest   male    heir."     In    Rhode    Island,  New-Jer- 


■  Vol.  i.  751.  m.  1,  3.     Ibid.  753,»c  17.     Ibid.lbi,  jkc.  19. 
*  Statute,  1791,  o.  60.    Reviled  Statute*,  1835,  p.  413.    Coifain  o.  Healy, 
90  Pick.  514. 
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sey," North  and  South  Carolina,  Tennessee,  and  Lousiana, 
the  claimants  take,  in  all  cases,  per  stirpes,  though 
standing  in  the  same  degree.  In  Alabama,  the  de- 
scendants of  children  also  take  per  stirpes,  and  in  Ten- 
nessee the  male  issue  is  preferred  to  the  female  in  the 
descent  of  real  property.0 


•The  act  of  New  Jersey  of  1817,  i*  not  ctesrly  expresssd  m  respect  to  toe 
righta  of  the  lineal  descendant!,  but  J  have  assumed  the  construction  to  be 
that  rtprssntiation  prevail*  after  children,  at  in  the  second  claw  of  de- 


k  5(s'ul<£aiB(o/r«tnc(»M,ediL1836,p.347,348.  Lewies. 
5  Ytrgtr,  369.  Tevtmin'i  Dig.  365.  Act  of  Georgia,  of  E 
1826.  Manathuuttw  Revised  Statute!,  1835.  North  Carolina  Recited 
Btatutt*,  1837,  tit  Descent*.  Aikin't  Alabama  Dig.  2d  edit  p.  138.  The 
Mtitachutetit  Reputed  Statute;  of  1835,  hare  thil  farther  provision,  that 
if  any  surviving  child  dies  under  age,  and  not  having  been  married,  hit  estate 
at  inherited  shall  descend  to  the  other  children  of  the  seme  parent,  and  the 
ienie  of  any  of  them  dead,  by  right  of  representation  ;  if  all  the  other  chil- 
dren be  dead,  thea  to  their  jama  equally  ;  if  of  the  lame  degree,  otherwise  by 
representation.  The  Ordinance  of  Congreet,  of  13th  July,  1787,  for  the 
government  of  the  north-western  territory,  provided,  that  the  estate*  within 
the  territory,  of  person*  dying  intestate,  should  go  to  the  children  and  the  de- 
scendant* of  a  deceased  child  in  equal  part* ;  the  descendant*  of  a  deceased 
child  or  grandchildren  to  take  the  parent's  share  in  equal  parts ;  and  when  there 
were  no  children  or  descendants,  then  the  estates  should  go  in  equal  part*  to  the 
next  of  kin  in  equal  degree  ;  and  among  collaterals,  the  children  of  a  deceased 
brotheror  sister  of  the  intestate  should  have,  in  equal  parts  among  them,  their 
deceased  parent's  share;  and  that  there  ahonld  in  no  case  be  a  distinction  be- 
tween kindred  of  the  whole  and  half  blood ;  saving  in  ell  cases  to  the  widow 
of  the  intestate  her  third  part  of  the  reel  estate  for  life.  But  Uus  law  relative 
ta  descants  was  to  be  subject  to  future  legislative  alteration,  though  it  is  pre- 
sumed to  be  still  the  general  law  of  descent  hi  all  those  states  and  districts 
comprising  what,  in  1787,  was  the  territory  of  the  United  States  north-west 
Of  the  river  Ohio,  except  in  the  instances  hereinafter  mentioned.  See,  far- 
ther, Retve'i  ham  of  Detccntl,  paeirim.  Griffith'*  Lav  Register,  No.  6, 
under  the  head  of  each  state.  Civil  Co de  <if  Louisiana,  No.  891.  898.  Act 
of  Rhode  Itland  concerning'  detccntl,  passed  January,  1833.  Stent  f. 
M'Leod,  3  SfCord's  Ch.  Rep.  354.  In  several  of  the  colonies,  before  the 
revelation,  the  English  law  of  primogeniture  prevailed.  It  prevailed  in 
Rhode  Island  until  the  year  1770 ;  and  m  Now-York,  New  Jersey,  Vir- 
ginia, the  two  Carolina*,  and  Georgia,  until  the  revolution ;  and  in  Mary- 
land until  1715.  In  Massachusetts,  Connecticut,  and  Delaware,  the  eldest 
sou  bad  only  a  double  portion,  and  this  continued  in  Connecticut  until  1793, 
when  the  law  giving  the  eldest  son  a  double  portion  was  repealed.    In  Penn- 
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•The  transmission  of  property  by  hereditary 
descent,  from  the  parent  to  his  children,  is  the 
dictate  of  the  natural  affections ;  and  Doctor  Taylor 
holds  it  to  be  the  general  direction  of  Providence.  It 
encourages  paternal  improvements,  cherishes  filial  loy- 
alty, cements  domestic  society ;  and  nature  and  policy 
have  equally  concurred  to  introduce  and  maintain  this 
primary  rule  of  inheritance,  in  the  laws  and  usages  of  all 
civilized  nations.  But  the  distributions  among  the 
children  has  varied  greatly  in  different  countries  ;  and 
no  two  nations  seem  lo  have  agreed  in  the  same  precise 
course  of  hereditary  descent ;  and  they  have  very  rarely 
concurred,  as  we  have  done,  in  establishing  the  natural 
equality  that  seems  to  belong  to  lineal  descendants 
standing  in  equal  degree.  A  good  deal  of  importance 
was  attached  to  the  claims  of  primogeniture  in  the  patri- 
archal ages ;  and  the  first  born  son  was  the  earliest 
companion  of  his  father,  and  the  natural  substitute  for 
the  want  of  a  paternal  guardian  to  the  younger  children. 
The  law  of  Moses  gave  the  eldest  son  a  double  portion, 
and  excluded  the  daughters  entirely  from  the  inherit- 
ance, so  long  as  there  were  sons,  and  descendants  of 
sons ;  and  when  the  inheritance  went  to  the  daughters 


sylvania,  by  the  law  of  1683,  the  law  of  primogeniture  m  abolished,  bat 
the  tot  Will  gave  the  eldest  eon  n  double  portion.  Chalmert'  AsmmU,  649, 
nod  eo  the  law  in  Pennaytrania  continued  nntil  1794.  The  act  of  Massa- 
chusetts, in  1692,  did  the  seme.  2  Hutthinton'i  Hiet.  66.  In  the  Abtlrtet 
of  the  Law*  of  Nan-England,  a  code  digested  by  the  Rot.  Mr.  CoUon,  and 
published  ia  1655,  it  wa>  ordered,  thai  inheritances,  aa  wall  aa  personal  es- 
tates, should  deaceud  to  the  next  or  kin,  easigniug  a  double  portion  lo  the 
eldest  eon.  Hutehiiuon'i  State  Paper;  168.  The  old  New-England  law* 
spoke  of  this  double  portion  a*  being  "  according  lo  the  law  of  nature,  and 
the  dignity  or  birthright."  Meat.  Hitt.  Collections,  To).  T.  ITS.  So,  in  the 
province  of  New  Brunswick  under  the  colonial  statute  of  36  Geo.  11 L,  the  heir 
at  law  of  the  intestate  take*  a  doable  portion,  and  the  remainder  of  the  ae- 
tata is  distributed  equally  among  the  other  children  of  the  intestate  or  their 
representative*,  including  children  of  the  half  blood.  The  doable  portion  i» 
not  confined  to  the  lineal  heir  but  extend*  to  the  heir  at  law  among  collate- 
rals, aa  to  a  brother.    Thompson  t>.  Allanahaw,  Kerr  N.  B.  Bag.  84. 
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in  equal  portions,  in  default  of  sons  they  were 
obliged  to  many  in  the  #family  of  their  father's  "377 
tribe,  in  order  to  keep  the  inheritance  within  it'  In 
the  Gentoo  code,  all  the  sons  were  admitted,  with  an  extra 
portion  to  the  eldest,  under  certain  circumstances,  and 
no  attention  was  paid  to  the  daughters,  according  to  the 
usual  and  barbarous  policy  of  the  Asiatics.11  The  insti- 
tutions of  the  Arabs  excluded  females  from  the  right  of 
succession ;  but  Mahomed  abolished  this  law,  and  or- 
dained that  females  should  have  a  determined  part  of 
what  their  parents  and  kinsmen  left,  allowing  a  double 
portion  to  the  males.*  The  law  of  succession,  at  Athens, 
resembled,  in  some  respects,  that  of  the  Jews ;  but  the 
male  issue  took  equally,  and  were  preferred  to  females ; 
and  if  there  were  no  sons,  then  the  estate  went  to  the 
husbands  of  the  daughters.11  Nothing  can  be  conceived 
more  cruel,  says  Sir  William  Jones,*  than  the  state  of 
vassalage  in  which  women  were  kept  by  the  polished 
Athenians.  The  husband  who  took  the  estate  from  the 
wife,  might  bequeath  the  wife  herself,  like  part  of  his 


•  Numb.  c.  27.  aud  0.  36.  Dtut.c.  31.  v.  IT.  Seiden,  Dt  Succen.  ad 
leges  Ebr.  in  bona  defunct,  c.  13.  Jones'  Com.  on  leave,  177.  HaU't  IIUL 
Cam.  Laa,  rol.  ii.  76.  By  the  Jewish  institutions,  lands  sold,  with  the  ex* 
cfption  of  house*  within  the  walled  cities,  were,  on  the  return  of  every  fiftieth 
year,  to  revert  to  the  seller,  or  his  representatives.  The  year  of  jubilee 
•erred  to  reintegrate  families  and  their  possessions  ;  sod  the  policy  was  cfilcu- 
loted  to  give  equality  and  liability  to  family  influence.     Lev.  c  25. 

1  Gentoo  Code,  by  Halhed,  34.     Jones'  Institutes  of  Hindu   Laa,  c.  9. 

at  17, 

•  Jane*'  Com.  on  /fonts,  178.  The  right  of  primogeniture  was  unknown 
to  the  eqaal  spirit  of  the  early  Greek  institutions,  mid  moveables  were  divided 
among  the  children,  and  if  none,  then  among  the  nearest  relations  on  the 
lather'*  eido.     Gitliee'  Hist,  of  Greece,  vol.  1.  p.  70. 

'  Jones'  Prefatory  Discourse  to  his  Translation  of  leave.  Sir  William 
Jones  say*,  that,  at  Athens,  the  family  and  heritage  were  desolate  when 
tho  last  occupier  kit  do  sou  by  nature  or  adoption  to  perform  holy  rites  at  hit 
tomb ;  and  he  suggests  that  the  preservation  of  names  might  have  been  on* 
reason  for  the  preference  given  to  males  in  the  Attic  taws  of  succession. 

•  Ctm.  *■  tkt  FUadings  of  I  satis,  175, 176. 
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estate,  to  any  man  whom  he  chose  for  his  successor. 
At  Rome  the  law  of  succession  underwent  frequent  vicis- 
situdes. The  law  of  the  twelve  tables  admitted 
•378  equally  male  and  female  children  to  *the  succes- 
sion." The  middle  jurisprudence  under  the 
praetors  departed  from  this  simplicity,  and  fettered  the 
inheritance  of  females.  The  Voconian  law  declared 
women  incapable  of  inheriting;  but,  in  the  time  of 
Cicero,  the  praetors  extended  or  restrained  the  Voconian 
law  at  pleasure.  It  was  gradually  relaxed  under  the 
Emperors  Claudius  and  Marcus  Antonius,b  until,  at 
last,  the  Emperor  Justinian,  in  his  118th  novel,  de- 
stroyed all  preference  among  the  males,  and  all  distinc- 
tion between  the  sexes  in  respect  to  the  law  of  descent, 
and  admitted  males  and  females  to  an  equality  in  the 
right  of  succession,  and  preferred  lineal  descendants  to 
oollateral  relations.*    The  regulations  of  the  novel  bore 


•  Sir  MaUknte  Bmtt  (HitL  af  tht  Commas  Late,  vol.  Li.  61,)  say*,  thai  the 
twelve  tables  excluded  female*  from  inheriting.  The  broken  and  obscure 
wit  of  (be  twelve  tub  lee  is  not  explicit ;  Atl  ti  inttttata  nunitar  cai  raw 
fare*  nee  txtabit,  agnatut  praximutfamiliam  kabtto.  5lb  Tablt,  o.  2.  Bnt 
the  general  curreut  of  authority  is  iu  favour  of  the)  equal  admission  of  the 
children ,  whether  male  or  female.  Jones'  Cam.  on  /rant*.  Polhisr't  Cam. 
nt  lie  Fragment!  of  tht  Tietlvt  Tables,  109,  prefixed  U(  hin  Pandect* 
JuitirJanea,  torn.  L  Montetqaitu' a  Eiprit  in  Leu,  liv.  37.  c.  1.  The 
children,  and  tbe  descendant*  who  lived  uuder  the  power  of  the  father,  ware 
called  wi  harmdes;  the  other  nearest  relation*  on  the  male  aide  were  tailed 
agnali,  and  they  Were  always  preferred  to  the  cognati,  or  relations  on  tb* 
mother**  aide,  in  order  to  prevent  the  estate  from  passing  into  another  family. 
Itwai  immaterial,  Bays  Montesquieu,  whether  the  ami  haradtt,  or  the  agnali, 
wore  male  or  female.  Professor  Hugo  originally  maintained,  that  female* 
were  under  tbe  early  Roman  law,  excluded  from  the  succession  of  the  estate 
of  intestate*;  but  he  acknowledges  that  he  had  since  abandoned  that  opi- 
nion, though  it  wa*  countenanced  by  strong  analogies.  Hittorm  of  the  Rom** 
Xa»,aee.ll5,note9. 

<•  Intl.  lib.  3.  tit.  4. 

'  The  chapter  in  the  Spirit  of  Laai,  b.  27,  on  the  origin  and  revolutions 
cflhe  Roman  law  of  eoocession,  devrlc^.ee  that  branch  of  their  jnitaprudr nee, 
ai  Mr.  Butler  has  truly  observed,  with  the  greatest  precision  and  pempicuHy. 
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a  striking,  though  not  an  entirely  exact  resemblance,  to 
the  first  rule  of  inheritance  prevailing  in  our  America* 
law. 

•The  rule  in  .this  country,  with  the  exceptions  •379 
which  have  been  stated,  admits  the  lineal  descen- 
dants to  an  equal  portion  of  the  inheritance,  if  they  all 
stand  in  equal  degree  to  the  common  ancestor.  The 
law  of  Justinian  adhered  strictly  to  the  doctrine  of  rep- 
resentation, and  gave  to  the  grandchildren,  and  other 
remoter  descendants,  though  all  the  claimants  were 
standing  in  equal  degrees,  the  portion  only  that  their 
parent  would  have  taken,  if  living.  This  was  adhering, 
in  all  cases,  to  the  doctrine  of  representation  per  stirpes ; 
and  the  states  of  Rhode  Island,  New-Jersey,  North  and 
South  Carolina,  and  Louisiana,  have  followed,  in  this 
respect,  the  rule  of  the  civil  law.  Thus,  if  A.  dies  leav- 
ing three  grandchildren,  two  of  them  by  B.,  a  son,  who 
is  dead,  and  one  of  them  by  C,  a  daughter,  who  is  dead, 
these  three  grandchildren,  standing  all  in  equal  degree 
of  consanguinity  to  the  ancestor,  would  take  equally 
under  the  above  rule.  But  by  the  novel  of  Justinian, 
they  would  take  only  their  father's  share  ;  and,  conse- 
quently, one  grandchild  would  take  half  the  estate,  and 
the  other  two  grandchildren  the  other  half. 

The  Roman  law  had  some  singular  provisions  on  the 
subject  of  descent,  which  have  insinuated  themselves 
into  the  law  of  successions  of  the  continental  nations  of 
Europe.  The  term  heir,  in  the  civil  law,  applied  equally 
to  him  who  took  by  will,  and  by  descent  It  held,  by  a 
strange  fiction  in  the  law,  that  the  heir  was  the  same 
person  as  the  ancestor,  eadem  persona  cum  defuncto.  The 
estate,  instead  of  being  changed  by  the  descent,  was 
deemed  to  continue  in  the  heir,  who  succeeded  to  the 
person,  and  place,  and  estate  of  the  ancestor,  and  to  all 
bis  rights  and  obligations.  The  heir  is,  therefore,  under 
the  civil  law,  said  to  represent  the  moral  person  of  the 
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intestate.*  His  substitution  to  the  ancestor  was  a  kind 
«f  continual  succession,  similar  to  that  which  we  apply 
to  a  corporation.  The  creditor  could  come  upon  the 
heir,  not  only  to  the  extent  of  the  assets,  but  to  all  the 
other  property  of  the  heir.  To  relieve  himself 
•380  from  •the  oppression  of  the  charge  of  responsi- 
bility for  all  the  debts  of  the  ancestor,  whether  be 
had  or  had  not  assets,  the  heir  was  not  bound  to  assume 
the  place  of  heir,  if  he  had  not  intermeddled  with  the 
estate ;  and  the  praetor  allowed  him  a  year  to  deliberate 
whether  he  would  accept  or  renounce  the  inheritance.* 
There  was  no  fixed  and  invariable  justice  in  the  civil 
law,  relative  to  the  heir,  until  Justinian  allowed  him  to 
protect  himself  from  responsibility  beyond  the  assets 
descended,  by  giving  him  the  benefit  of  an  inventory." 
As  some  compensation  for  these  onerous  duties  thrown 
upon  the  heir,  the  ancestor  could  not  disinherit  him  as  to 
one-fourth  of  the  estate  ;  and  that  part  of  it  was  called 
the  falcidian  portion.'1 


•  TouUier  Droit  Civil  Franj  ais,  torn.  IT,  63. 

■  Imt.  3. 19.  3.  Dtjf.  39.  2.  II.  Butlsr't  note  77  to  Co.  Lilt.  lib.  3,  w. 
5,  DOM  3. 

•  Code,  lib.  6,  tit.  30,  c.  S3,  sec.  3,  3,  4.  Tha  Scottish  Inw  mi  the  hum 
u  tha  Roman  lair  prior  to  the  code,  until  the  statute  of  169ft,  mitigated  its 
harshness,  by  adopting  the  regulation  of  the  Roman  law,  enabling  the  ban- 
to  relieve  himself  from  en  unlimited  responsibility  by  entering  upon  the  estate 
turn  bauficio  mveatarii.  1  Bell's  Cam.  662.  71 1.  In  Louisiana,  which  fol- 
lows the  civil  law  on  many  subjects,  the  heir  n  obliged  to  pay  tbe  debts  of 
the  ancestor,  if  be  accepts  the  succession  unconditionally,  and  not  aa  benefi- 
eiary  heir  udder  the  benefit  of  an  inventory.     Civil  Coit,  No.  878, 879. 

Mr.  Butler  rune  an  interesting  parallel,  with  his  usual  erudition,  between 
tbe  Roman  and  tha  feudal  jurisprudence,  on  tbe  subject  of  the  succession  of 
the  heir.    Note  77  to  Co.  Litt.  lib.  3,  sec.  5,  n.  3,  4,  5. 

•  See  Coda  CM,  No.  739,  740.  745,  aa  to  the  doctrine  of  representation 
in  the  descending  line ;  and  see  ibid.  No.  774.  793 — 803,  as  to  the  duties  sad 
privileges  of  tha  heir.  See,  also,  tfouvtaa  Style  det  Nata&es  dt  Pnii, 
cited  by  Ch.  J.  Parker,  in  5  Pick.  Rep.  74,  aa  a  practical  reposition  of  the 
code  in  relation  to  successions  M.  TouUier  ( Droit  Civil  Frtwf ow,  lorn.  hr. 
63,  note)  aaya, that  tbe  compile™  of  the  French  code  upon  successions!  have 
prineipnUy  followed  Pothier,  and  availed   themselves  greatly  of  bia  s«fo 
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The  French  law  of  descent  has  followed  the  novel  of 
Justinian,  and  the  obligations  .and  the  privileges  gf  the 
Heir.,  are  essentially  the  same  as  in  the  Roman 
law.  The  law  of  equal  •partition  throughout  "381 
France,  is  of  revolutionary  growth,  and  it  has 
been  in  operation  nearly  forty  years.  If  the  heir  accepts 
die  succession  purely  and  simply,  be  assumes  all  the  obli- 
gations of  the  ancestor  $  but  if  he  accepts  under  the 
benefit  of  an  inventory,  he  is  chargeable  only  with  [the 
ancestral  debts  to  the. extent,  of  the  assets.  The  law  of 
Holland  is  equally  ^borrowed  from  the  civil  law,  in  respect 
to  the  equality  of  descent  among  the  descendants.,  and  in 
respect  to  the  character  and  duties,  the  privileges  and 
obligations  of  the  heir.'  The  equal  partition  which  pre- 
vailed in  the  Roman  Jaw  among  all  the  children,  prevails 
also  in  the  law  of  Scotland,  in  the  succession  ,of  move- 
ables ;  but  the  feudal  policy  of  primogeniture  has  been 
introduced  as  to  land.  The  heir  is  the  exclusive  suc- 
cessor to  the  land,  and  the  other  nearest  -of  kin  the 
exclusive  successors  to  the  moveables.  A  great 
privilege  is,  however,  conferred  by  the  Scotch  law  ,upon 
the  heir  at  law  of  an  intestate  estate,  being  also  one  of 
the  next  of  kin,  of  allowing  him  to  throw  the  heritable 
estate  into  a  common  stock  with  the  movables,  and  to 


reflections.  Toullier  hu  written  au  entire  volurns  upon  the  eojijoui  theme 
of  the  law  of  descent ;  and  he  he*  bean  greatly  indebted,  na  he  admit",  to 
the  treatise  of  M.  Chabot,  whom  he  speaks  of  id  the  highest  tonne,  as  ■ 
learned  author,  employed  by  the  government  to  make  a  report  upon,  the  law 
of  (accessions.  The  treatise  of  Le  Bran,  on  successions,  is  also  frequently 
cited  ;  and  the  extraordinary  extent  of  research,  and  minuteness  and  accu- 
racy of  detail  or  the  French  lawyers,  on  this  as  well  as  on  other  subjects  of 
property,  cannot  hot  excite,  in  the  breast  of  every  lover  of  the  science  of 
jurisprudence,  the  highest  respect  and  admiration.  They  write  like  practical 
men,  with  remarkable  simplicity,  sound  judgment,  and  pure  morals,  and  with 
cultivated  and  elegant  taste. 

■  Van  Leeween't  Com.  on  the  Roman  Dutch  Law,  b.  3.  c  10,  II,  12. 
Institutes  of  the  Latcs  af  Holland  hy  Pander  Linden,  translated  by  J.  Henry, 
Esq..  1838,  p.  150,  151,158, 
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demand,  as  one  of  the  next  of  kin,  bis  share,  on  an  equal 
partition  of  the  joint  real  and  movable  estate  with  bis 
brothers  and  sisters.  This  is  termed  his  right  to  collate 
the  succession  ;  and  it  applies,  though  the  real  estate  to 
which  the  heir  succeeds  be  situated  in  another  country, 

provided  be  claims  his  share  of  the  personal  es- 
*382     tate  "under  the  law  of  Scotland.*    In  Denmark, 

by  an  ordinance,  in  1769,  primogeniture  gave  a 
title  to  a  moiety  of  the  estate,  and  no  more  ;  and  the  other 
moiety  was  to  be  distributed  equally  among  the  other 
children  and  their  descendants.  In  Spain,  lands  are 
equally  distributed  among  the  children  of  the  deceased 
proprietor,  excepting  the  cases  in  which  ihey  are  fettered 
by  an  entail.  As  this  is  uniformly  the  case  with  the 
possessions  of  the  grandees,  who,  before  die  Spanish 
revolution,  in  1808,  engrossed  more  than  half  the  landed 
property  of  the  kingdom  ;  and  as  die  lands  of  the  clergy 
are  unalienable,  the  law  of  equal  partition  is  compara- 
tively of  very  little  consequence. 

The  preference  of  males  to  females,  and  the  right  of 
primogeniture  among  the  males,  is  the  established  and 
ancient  rule  of  descent  in  the  English  common  law." 
The  right  of  primogeniture  was  derived  from  tbe  mar- 
tial policy  of  the  feudal  system,  after  it  had  attained 
solidity  and  maturity.  It  is  supposed  to  have  been  un- 
known, or  not  in  use,  among  the  ancient  Germans,  or  the 
Anglo-Saxons,  prior  to  the  Norman  conquest.  They  ad- 
mitted all  tbe  sons  equally  to  the  inheritance  ;  but  the 


'  BtlTi  Cm.  on  O*  Lav*  of  Scotland,  vol.  L  100, 101. 103.  BtV*  Prim- 
cipUioftht  £■■>  of  Scotland,  mm.  1910— 1913.  In  Balfour  v.  Seott,  (dial 
in  5  Ferny,  750.  3  Fee.  ifr  Bm.  131,  nod  Robrrtnn  on  Perianal  Sacoarim, 
303,)  it  wai  held,  that  where  the  inteatale,  domiciled  in  England,  left  real 
••tate  Id  Scotland,  the  heir,  being  one  of  the  next  of  kin,  wu  entitled  to  hie 
■hers  of  the  personal  estate,  without  being  obliged  to  collate  the  real  estate, 
or  bring  it  into  a  maae,  according  to  tho  law  of  Scotland.  That  was  not  the 
Engliah  law. 

*  Jlraefea,  lib.  3,  to.  69,  a. 
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-weight  of  authority  is,  that  females  were  most  generally 
excluded,  even  in  the  primitive  ages  of  the  feudal  law.* 
When  the  feudal  system  became  firmly  established,  it 
was  an  important  objec  t  to  preserve  the  feud  entire,  and 
the  feudal  services  undivided,  and  to  keep  up  a  succes- 
sion of  tenants  who  were  competent  by  their  age 
and  sex,  to  render  the  military  'services  annexed  *383 
to  their  grants.  The  eldest  son  was  the  one  that 
first  became  able  to  perform  the  duties  of  the  tenure, 
and  he  was,  consequently,  preferred  in  the  order  of  suc- 
cession. Females  were  totally  excluded,  not  only  from 
their  inability  to  perform  the  feudal  engagements,  but 
because  they  might,  by  marriage,  transfer  the  possession 
of  the  feud  to  strangers  and  enemieB.b 

But  these  common  law  doctrines  of  descent  are  con- 
sidered to  be  incompatible  with  that  equality  of  right, 
and  that  universal  participation  in  civil  privileges,  which 
it  is  the  constitutional  policy  of  this  country  to  preserve 
and  inculcate.     The  reasons  which  led  to  the  introdnc- 


•  Taeitau,  it  Mm:  Otr.  c.  90.  Fend.  lib.  1,  tit.  8.  Siquit  igitur  dtcct- 
nrrit,  fiUit  et  filiabut  tuferititibut,  tueetivnt  ionium  jEJii  squattier. 
BaW*  HitU  of  tkt  Comma,,  Lav,,  vol.  ii-  94,  95.  9a  Sullivan  on  Feudal 
Laic,  M*.  14.  DalrynpU'i,  F.nay  on  Feudal  Property,  165.  Wright  on 
Tenure;  31.  Mr.  'Spinet,  in  bit  Inquiry  into  tit  Origin  of  tit  Laai  and 
Political  Inttxtutio-ns  uf  Modern  Europe,  393,  394,  thorn,  by  reference  to 
tho  lawa  of  the  barbarian  nation*  of  German  origin,  and  particularly  to  the 
!»wi  of  the  Thnrjngiana,  Ripanriane,  and  Salic  Frank*,  that  male*  excluded 
famales  from  tho  aucceeaion.  There  ware,  however,  exception*  to  thia  gene- 
ral rale  in  am  of  the  barbarian  oodee,  and  female*  were  not  universally 
excluded  from  partaking  of  tho  inheritance. 

1  Ftad.  lib.  1,  tit.  8.  Dr  Sutcettiont  Feudi.  Wright  on  Tcnvrei,  174. 
ITS.  DabympU,  163—166.  3  Black*.  Com.  315.  Sullivan  on  Feudal 
Lots,  wev.  14.  Mr.  Reeve,  in  liii  Hittory  of  the  Engliih  Law,  vol.  i.  40,41, 
•aye,  that  the  right  of  primogeniture  wa*  quite  feeble,  even  so  low  down  aa 
the  reign  of  Hen.  L,  and  it  waa  not  solidly  fixed  until  the  reign  of  Hen.  IL 
Bat  it  waa  not  even  then  fixed  a*  to  hud*  held  in  free  encage,  according  to 
Glanciiie,  b.  7,  c.  3,  provided  tho  lauds  had  been  aaltguitu*  dioiia.  Wilkin*, 
in  □■  Ltgtt  Anglo-Saxoniev,  ed.  1731,  p.  996,  xtatee,  that  the  first  notice 
which  we  bare  of  the  English  law  of  primogeniture,  i*  in  the  lawn  of  Hen.  1. 
jPrrme  patrit  feudtim  primogenitut  jEIitu  kabtat. 
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lion  of  the  law  of  primogeniture,  and  preference  of" 
males,  ceased  to  operate  upon  the  decline  and  fall  of  the 
feudal  system ;  and  those  stern  features  of  aristocracy 
are  now  vindicated  by  English  statesmen  upon  totally 
different  principles.  They  are  not  only  deemed  essen- 
tial to  the  stability  of  the  hereditary  orders ;  but  they 
are  zealously  defended  in  an  economical  point  of  view, 
as  being  favourable  to  the  agriculture,  wealth,  and  pros- 
perity of  the  nation,  by  preventing  the  evils  of  an  inter- 
minable subdivision  of  landed  estates.  It  is  contended, 
that  the  breaking  up  of  farms  into  small  parcels,  and  the 
gradual  subdivision  of  these  parcels  into  smaller,  and 
still  smaller  patches,  on  the  descent  to  every  succeeding 
generation,  introduces  a  redundant  and  starving  pops- 
lation,  destitute  alike  of  the  means,  and  of  the  enter- 
prise requisite  to  better  their  condition.  The  appeal  is 
boldly  and  constantly  made  to  the  wretched  con- 
•384  dition  *of  the  agriculture  and  agricultural  im- 
provement of  France,  and  particularly  of  the  pro- 
vince of  Normandy,  under  the  action  of  the  new  system 
of  equal  partition.  It  is  declared  to  be  an  enemy  to  all 
enterprising  and  permanent  improvements  in  the  culti- 
vation of  the  soil,  and  employment  of  machinery ;  to  afl. 
social  comfort  and  independence,  as  well  as  to  the  costly 
erections  of  art,  and  embellishments  of  taste.*    On  the 


*  See  Edinburgh  Renew,  vol.  il.  360—375,  which  refers  to  the  sgrlcurta- 
ral  tour*  of  Arthur  Young,  Jame*  P.  Cobbett,  and  Mr.  Birkbeck.  Bach  has 
been  the  rapid  prop™  of  the  Flench  lew  of  descent,  that,  in  1837,  Franco 
wee  'parcelled  out  among  more  than  ten  millions  of  lended  proprietors.  K. 
de  Toequtvilh  allude*  to  its  wonderful,  if  not  portentous  effects  in  France. 
The  lew  of  equal  distribution  of  lend,  he  observes,  strikes  at  the  root  or  land- 
ed property,  and  rapidly  disperses  families  and  fortunes-  Il  overthrows  in  its 
coarse  the  walls  of  our  dwellings,  and  the  landmarks  of  out  field*.  Dt  la 
Democratic  en  Amttiqut,  1 1,  p.  81,  82.  Arthur  Young  bad  travelled  over 
France  before  the  French  revolution,  and  he  then  made  strong  and  atrikinj 
objectione  to  the  minute  division  of  liltle  farm*  among  all  the  children,  in 
those  provinces  where  feudal  tenure*  did  not  abound-  The  consequence) 
re  population,  beggary,  and  misery.    Yeirng's  TVaecI*  ta  »*■£% 
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other  hand,  Dr.  Smith,  the  author  of  the  Wealth  of  Na- 
tion*, severalty  condemns  the  policy  of  primogeniture, 
as  being  contrary  to  the  real  interests  of  a  numerous 
family,  though  very  fit  to  support  the  pride  of  family 
distinctions.'  The  Marquis  Gamier,  the  French  trans- 
lator of  that  work,  is  also  a  decided  advocate  for  the 
justice  and  policy  of  the  principle  of  equal  partition ; 
and  the  Baron  De  Stael  Holatein  is  of  the  same  opinion, 
even  in  an  economical  point  of  view.  He  considers 
the  equal  division  of  estates  much  more  favourable  to 
the  wealth  and  happiness  of  society  than  the  opposite 
system.* 

There  are  very  great  evils,  undoubtedly,  in  the  sun- 
division  of  estates,  when  it  is  carried  to  extremes,  and 
property  divided  into  portions  not  large  enough  for  the 
comfortable  support  of  a  family.  The  policy  of  the 
measure  will  depend  upon  circumstances,  and  is  to  be 
considered  in  reference  to  the  state  of  society,  the 
genius  of  the  government,  *the  character  of  the  •386 
people,  the  amount  of  cultivated  land,  the  extent 
of  territory,  and  the  means  and  the  inducements  to  emi- 
grate from  one  part  of  the  country  to  another.  Without 
undertaking  to  form  au  opinion  as  to  the  policy  of  pri- 
mogeniture under  the  monarchical  governments,  and 
crowded  population  of  England,  Ireland,  and  France,  it 
would  be  very  unfounded  to  suppose  that  the  evils  of 


in  1787  and  1788,  tol.  ii.o.  13.  He  (apposed  that  mora  than  one-third  of  the 
kingdom  va  occupied  by  very  small  fnrme,  cultitatod  by  the  owner;  and 
the  facta,  observations,  and  reflection!,  contained  in  hi*  various  travel*  in 
Franc*,  England,  and  Ireland,  went  very  strongly  to  prove,  that  large  forma, 
and  sufficient  capital  to  manage  them,  were  moat  conducive  to  general  im- 
provement, independence,  prosperity,  and  happiness-  On  the  other  hand, 
we  hate  the  authority  of  Varro  and  Pliny,  that  large  tracts  of  land  in  the 
hands  of  overgrown  clave  proprietors,  and  left  uncultivated,  for  purpose*  of 
luiury, or  wretchedly  cultivated  by  elate  labour,  destroyed  the  prosperity  and 
strength  of  ancient  Italy.     Latifundin  periidcrc  Italiam. 

'   rFeol!*  of  Nation*,  vol.  i.  383. 

b  See  S.  A.  Reviitc,  to],  xxti.  art.  8. 
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the  equal  partition  of  estates  have  been  seriously  felt  in- 
the  United  States,  or  that  they  have  home  any  propor- 
tion to  the  great  advantages  of  the  policy,  or  that  such 
evils  are  to  be  anticipated  for  generations  to  come. 
The  extraordinary  extent  of  our  unsettled  territories,  the 
abundance  of  uncultivated  land  in  the  market  and  the 
constant  stream  of  emigration  from  the  Atlantic  to  the 
interior  states,  operates  sufficiently  to  keep  paternal  in- 
heritances unbroken.  The  tendency  of  these  causes,  as 
experience  in  the  eastern  states  would  seem  to  confirm, 
is  rather  to  enlarge  than  to  abridge  them ;  and  if  the  in- 
heritance will  not  bear  partition  without  injury  to  the 
parties  in  interest,  the  eldest  son,  in  some  of  the  states, 
is  allowed  to  elect  to  take  the  whole  estate  to  himself,  on 
paying  to  the  other  heirs  an  equivalent  to  their  shares  in 
money,  and  on  his  refusal,  the  same  privilege  is  allowed 
to  the  other  sons  successively.* 

By  the  common  law,  the  ancestor  from  whom  the  in- 
heritance was  taken  by  descent,  must  have  had  actual 
seisin,  or  seisin  in  deed,  of  the  lands,  either  by  his  own 
entry,  or  by  the  possession  of  bis  or  his  ancestor's  lessee 
for  years,  or  by  being  in  the  receipt  of  rent  from  the 
lessee  of  the  freehold,  in  order  to  transmit  it  to  his  heir. 
The  heir,  to  be  entitled  to  take  in  that  character,  must 
be  the  nearest  male  heir  of  the  whole  blood,  to  the  per- 
son who  was  last  actually  seised  of  the  freehold.    This 


•  Dortcrft  Laut  of  Maryland,  toI.  L  749.  See  B  Rtr.  f  Jeluu.  Ref. 
156.  358.  Statutes  of  Connecticut,  1838,  p.  335.  Statute  of  Peancy  injuria, 
1633.  Rmstd  Statute!  of  Vermont,  1839,  p.  29B.  Civil  Cad*  of  hnixti- 
«m  of  1808,  directed  a  eale  of  inheritance*  which  could  not  be  conveniently 
divided  among  the  heire.  18  Louis.  Rep.  354.  In  an  able  emny  on  the  dhi- 
Kon  of  eitalee  by  M.  Patey  in  the  Emu  lie  LtgUlatioR  et  it  Jmrityndtnet, 
noticed  in  the  American  Jurist  for  October,  1841,  it  ii  obeerred,  that  Uw 
law«  of  iqoeeaaion  hare  do  power  to  confine  individual  propertiei  within  uni- 
form limit! ;  and  that  inequality  or  property,  ii  created  and  maintained  by 
the  csnatant  operation  of  cause*,  not  in  the  power  of  legislative  proviakm*  to- 
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maxim  of  the  law  of  England  baa  subsisted  from  the 
earliest  ages,  and  appears  in  Bracton,  Britton,  and  Fleta. 
It  is  this  seisin  which  makes  a  person  the  ttirpt 
or  stock,  "from  which  all  future  inheritance  by  "386 
right  of  blood  is  derived.  The  maxim  of  the 
common  law  was,  that  non  jut  ted  id&ina  facit  itipitem. 
If,  therefore,  the  heir,  on  whom  the  inheritance  had  been 
cast  by  descent,  dies  before  he  has  acquired  the  requisite 
seisin,  his  ancestor,  and  not  himself,  becomes  the  person 
last  seised  of  the  inheritance,  and  to  whom  the  claimants 
must  make  themselves  heirs.1  The  rule  was  derived 
from  the  doctrine  of  the  feudal  law,  which  required,  that 
whoever  claimed  by  descent  should  make  himself  to  be 
the  heir  of  the  first  purchaser ;  and  the  seisin  of  the  last 
possessor  from  whom  he  claimed  as  his  heir  of  the 
whole  blood,  was  considered  as  presumptive  evidence 
of  his  being  of  the  blood  of  the  first  purchaser.  It  sup- 
plied the  difficulty  of  investigating  a  descent  from  a 
distant  stock,  through  a  line  of  succession,  become  dim 
by  the  lapse  of  ages.* 

There  are  reasonable  qualifications  in  the  English  law 
to  the  universality  of  this  rule.  If  the  ancestor  acquired 
the  estate  by  purchase,  be  might,  in  some  cases,  transmit 
it  to  his  heirs  without  having  had  actual  seisin ;  or  if, 


•  LitUtec.  B.  Co.  Litt.  11,  b.  HaU't  Hat.  Cam.  io»,o.  11.  3  BUclu. 
Con.  200.  Goodtitle  o.  Newman,  3  Wilt  Rtp.  516.  1  Simon*  $  Stevart, 
960.  Satin  in  detd  is  actual  poaeeaiioii  of  the  freehold,  and  ttitin  in  (aio  is 
a  legal  right  to  snch  possession.  A  conitruetivt  seisin  in  deed  in  laid  to  be, 
for  all  legal  purposes,  equivalent  to  an  actna]  seisin.  Green  «.  liter,  8  Cranck, 


*  Etmt't  Hiwt.  of  tie  EnglM  Lou,  n>l.  ii  318.  By  the  English  statute- 
of  3  and  4  Wn.  4.0.  106,  deaeent  la  to  be  traced  from  the  purcioaer,  and  the 
person  lut  entitled  to  the  land*  ia  to  be  considered  the  pnrahaser,  unieaa  It  ha 
proved  that  he  inherited  the  aaDM,in  whinb  oaso  the  peraon  from  whom  ho 
inherited  the  same  shall  be  oonaidered  the  purchaser,  nnleal  it  be  proved  that 
ha  also  inherited  the  same.  The  last  peraon  from  whom  the  land*  were  in- 
herited thall  in  every  oaaa  be  oonaidarad  the  porehaeer  nnleaa  it  be  proved 
that  be  inherited  the  same. 
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upon  an  exchange  of  lands,  one  patty  bad  entered1,  and 
the  other  had  not,  and  died  before  entry,  his  heir  woufei 
still  take  by  descent,  for  he  could  not  take  in  any  other 
capacity.*  It  is  likewise  the  rule  in  equity,  that  if  a  pef* 
son  be  entitled  to  a  real  estate  by  contract)  and  dies' 
before  it  be  conveyed,  his  equitable  title  descends  to  his 
heir.b  The  possession  of  a  tenant  for  years  is  the  posi- 
session  of  the  person  entitled  to  the  freehold  ;*  so  that 
one  who  has  a  reversion  or  remainder  in  fee  expectant 
upon  the  determination  of  a  term  for  years,  is  in  the 
actual  seisin  of  bis  estate,  for  the  possession  of  the  termor 
is  in  law  that  of  die  remainder-man  or  reversioner. 
There  may  also  be  a  seisin  of  a  remainder  or  reversion 
expectant  upon  a  freehold  estate.1*  The  seisin  or  pos- 
session of  one  parcener,  or  tenant  in  common,  is  the 
seisin  and  possession  of  the  other,  go,  also,  the  posses- 
sion of  a  guardian  in  socage,  is  the  possession  of 
•387  his  infant  ward,  and  sufficient  to  constitute  *the 
technical  ptmetsiofratrit,  and  transmit  the  inheri- 
tance to  the  sister  of  the  whole  blood.* 


•  Shelley'*  case,  1  Co.  98,  m,  b,  by  C*ke,  who  argued  for  the  defendant,  ia 
whom  favour  judgment  was  rendered. 

»  Potter  v.  Potter,  1  V«wy,  437. 
«  Co.  Lilt.  15,  a. 

•  Cook  v.  Hammond.  4  ttatm,  489.  PUmdm,  191.  Vandarheyden  v. 
Grandall,  2  Dinio  Rep.  23.  But  the  reversion  or  remainder  in  fee,  expectant 
on  a  present  freehold  estate,  will  not,  during  the  continuance  of  such  free* 
hold  eetate,  pass  by  descent  from  a  peraon  to  whom  the  title  thereto  had 
Vested  by  descent,  as  a  new  stock  of  inheritance,  unless  some  act  of  owner- 
ship had  been  exercised  by  the  owner  over  such  expectant  estate,  and  which 
the  law  would  regard  a*  equivalent  to  an  actual  seisin  of  ■  present  estate  of 
inheritance,  though  it  would  be  otherwise  if  the  future  estate  was  acquired 
by  purchase.     Vandarheyden  ".  Crandall,  9  Dtniu  Rep.  34,  35. 

•  Litt.  sec.  6.  Co.  Lilt.  15,  a.  Goodtitle  t>.  Newman,  3  Wilt.  Rta.  516. 
Doe  r.  Keen,  7  Term  Rep.  386.  In  Doe  e.  Thomas,  4  Scott  N.  R.  440,  St 
was  held  that  if  an  infant  devisee  in  fee  died  Before  entry,  or  actual  seisin 
or  poaseaaion,  she  bad  still  such  a  seisin  in  Ion  as  enabled  her  heir  to  tab* 
the  devised  premises  from  her  by  descent.  This  was  quite  a  relaxation  of  tbsj 
old  rule  of  the  common  law. 
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If  the  estate  be  out  in  a  freehold  lease  when  the  father 
<Ues,  then  there  is  not  such  a  possession  in  the  son  as  to 
-create  the  poiscirio  Jratrit.  The  tenancy  for  life  in  a 
third  person  suspends  the  descent,  unless  the  son  enters 
in  his  lifetime,  or  receives  rent  after  the  expiration  of  the 
life  estate.  It  is  a  well  settled  rule  of  the  common  law, 
that  if  the  person  owning  the  remainder  or  reversion  ex- 
pectant upon  the  determination  of  a  freehold  estate,  dies 
daring  the  continuance  of  the  particular  estate,  the  re- 
mainderor  reversion  does  not  descend  to  bis  heir,  because 
he  never  had  a  seisin  to  render  him  the  stock,  or  termi- 
Mu  of  an  inheritance.  The  intervention  of  the  estate  of 
freehold  between  the  possession  and  the  absolute  fee, 
prevents  the  owner  of  the  fee  from  becoming  the  stock 
-of  inheritance,  if  he  dies  during  the  continuance  of  the 
life  estate.  The  estate  will  descend  to  the  person  who 
is  heir  to  him  who  created  the  freehold  estate,  provided 
the  remainder  or  reversion  descends  from  him ;  or  if  the 
expectant  estate  had  been  purchased,  then  he  must  make 
himself  heir  to  the  first  purchaser  of  such  remainder  or 
reversion  at  the  time  when  it  conies  into  possession.  The 
purchaser  becomes  a  new  stock  of  descent,  and  on  his 
death  the  estate  passes  directly  to  his  heir  at  law.  He 
takes  the  inheritance,  though  he  may  be  a  stranger  to  all 
the  mesne  reversioners  and  remainder-men,  through 
whom  the  inheritance  had  devolved.*  This  severe  rule 
of  the  common  law  is  so  strictly  enforced,  that  it  will,  in 
some  cases,  admit  the  half,  to  the  exclusion  of  the  whole 
blood.*1  Should  tbe  person  entitled  in  remainder  or  re- 
version exercise  an  act  of  ownership  over  it,  as  by  con- 
veying it  for  his  own  life,  it  would  be  an  alteration  of 
the    estate    sufficient  to    create   in  him  a  new  stock, 


•  Co.  Litl.  15,  a.  Doe  o.  Hntlon,  3  Hot.  4-  Pull.  643.  655. 
wp3C*.41,b.49,».  Kellow  r.  Rowdon,  3  Mod.  Rep.  353. 
»  Co.  Ida.  15,  •. 
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•orrootof  inheritance.    It  would  be  deemed  equal  to  an 
entry  upon  a  descent* 

The  rule  of  the  common  law  existed  in  New-York, 
under  the  statute  of  descents  of  1786  ;  and  the  heir  was- 
to  deduce  his  title  from  the  person  dying  seised.  It  had 
ben  repeatedly  held,  that  during  the  existence  of  a  life 
estate,  the  heir  on  whom  the  reversion  or  remainder  waa 
cast,  subject  to  the  life  estate,  was  not  so  seised  as  to 
constitute  him  the  possessia  fratru  or  stirps  of  descent,  if 
he  died  pending  the  life  estate  ;  and  the  person  claiming 
as  heir  must  claim  from  a  previous  ancestor  last  actu- 
ally seised. b  If  the  estate  in  fee  had  been  acquired  by 
descent,  it  was  necessary  that  there  should  have  been  an 
entry  to  gain  a  seisin  in  deed,  to  enable  the  owner  to  trans- 
mit it  to  his  heir ;  and,  therefore,  if  the  heir,  on  whom 
the  inheritance  had  been  cast  by  descent,  died  before 
entry,  his  ancestor,  and  not  himself,  became  the  person 
last  seised,  and  from  whom  the  tide  as  heir  was  to  be 
deduced.  If,  however,  the  ancestor  acquired  the  estate 
by  purchase,  he  was,  in  many  cases,  allowed  to  transmit 
the  estate  to  his  heirs,  though  he  had  not  had  actual  seisin 
in  himself.  But  the  New-York  Revised  Statutes'  have 
wisely  altered  the  pre-existing  law  on  this  subject;  and 
they  have  extended  the  title  by  descent  generally  to  all 
the  real  estate  owned  by  the  ancestor  at  his  death  ;  and 
they  include  in  the  descent  every  interest  and  right,  legal 
and  equitable,  in  lands,  tenements,  and  hereditaments, 
either  seised  or  possessed  by  the  intestate,  or  to  which  he 
was  in  any  manner  entitled,  with  the  exception  of  leases 
for  years,  and  estates  for  the  life  of  another  person.  The 
Massachusetts,  Virginia,  North  Carolina,  and  the  Ten- 
nessee law  of  descent  reach  equally  to  every  interest 


■  Co.  Lilt.  15,  «.     Ibid.  191,  h.     Stringer  «.  New,  9  Mod.  Rip.  363. 

*  Jnckiou  b.  Handriok*,  3  John:  Co*.  914.    BatM  v.  Schroodar,  13  Jrkmi. 
Rip.  360.    Jtcknn  ■>.  Hilton,  16  ibid.  96. 

•  Vol.  i.  751,  no.  1.    /tU.  T54.nc.97 


znofcdoy  Google 


Lee.  LXT.]  OF  BEAL  PROPERTY.  388 

in  fee  in  real  estate.  The  Massachusetts  statute  extends 
to  every  such  interest  for  the  life  of  another,  and  the 
North  Carolina  and  Tennessee  statutes  to  every  right, 
title,  or  interest  in  the  estate.*  This  completely  abol- 
ishes the  English  maxim,  that  seitinafacit  ttipitem.  So, 
likewise,  in  Rhode  Island,  Connecticut,  New-Jersey, 
Pennsylvania,  Delaware,  South  Carolina,  Georgia,  and 
Ohio,  and  probably  in  other  states,  the  real  and  personal 
estates  of  intestates  are  distributed  among  the  heirs, 
without  any  reference  or  regard  to  the  actual  seisin  of 
the  ancestor.  Reversions  and  remainders  vested  by  de- 
scent in  an  intestate,  pass  to  his  heirs  in  like  manner  as 
if  he  had  been  seised  in  possession ;  and  no  distinction 
is  admitted  in  descents  between  estates  in  posses- 
sion, and  ain  reversion.11  In  the  states  of  Ver-  "389 
moot,  New-Hampshire,  Maryland,  and  North 
Carolina,  the  doctrine  of  the  poneniofratru  would  seem 
still  to  exist.* 

Though  posthumous  descendants  inherit  equally  as  if 


■  MonachuietU  Rtvited  Statute;  1835.  Act*  of  North  Carolina  andof 
TiKiieute.of  1784,0.28.  Guionr.  Bniton,  lMtig*,5G5.  Act  of  Virginia, 
October,  1785.  Jndgn  Lomaj  considers  the  common  law  rule  seisins  /aril 
ttipitem  as  abrogated  in  Virginia  by  that  statute.  See  bit  Digeit  of  lie 
Lttfil  of  Real  Property,  vol.  t.  594.  Thie  work  ii  in  throe  volumes,  and  it 
applies  aj  well  to  the  Uwa  respecting  real  property  in  the  United  State*  an 
in  Virginia.  The  work  is  upon  the  model  of  Cruise's  Digest,  and  it  nay 
veil  be  recommended  as  a  valuable  addition  to  the  lawyer's  library. 

»  Reeve  on  DeteenU,  377—379.  1  HUT*  S.  C.  Ch.  Rep.  369.  Cooke  e. 
Hammond,  4  Maton't  Rep.  4G7.  Hillbonso  ».  Cheater,  3  Duy'i  Rep-  166. 
Gardner  ».  Collin*,  3  Peter*'  U.  S.  Rep.  59.  Tucker'*  Black*.  Cam.  Vol.  ii. 
Appendix,  not*  B.  The  doctrine  of  the  common  law  was  folly,  ably,  and 
learnedly  discussed  by  counsel,  in  the  three  last  oases  above  mentioned. 

•  3  Peter*'  V.  S.  Rep.  625.  Qryfith'e  Law  Regieter,  tit  N.  C.  No-  6. 
Reeve  on  Deecente,  377.  The  English  real  property  commission  ors,  in  their 
first  report  to  parliament,  in  May,  1839,  objected  to  the  rnle  thai  leiiina 
fu-.it  ttipitem;  sod  they  recommended  an  alteration  of  the  rale,  so  far  as 
that  lb*  inheritance  should  pas*  to  the  heir  of  the  person  last  seised  of,  or 
entitled  to  the  estate  or  interett,  to  be  taken  by  inheritance.  By  the  statute 
of  3  It  4  Win.  IV.,  o.  37,  no  descent  oast  or  diacontinaance  tolls  or  defeat* 
any  right  of  entry  for  the  recovery  of  land. 
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they  had  been  born  in  the  lifetime  of  the  intestate,  and 
had  survived  him,  yet  the  inheritance  descends  in  the 
mean  time,  to  the  heir  in  ette  at  the  death  of  the  intestate. 
It  was  declared,  by  Lord  Ch.  J.  De  Grey,  in  the  case  of 
Goodlitle  v.  Newman,'  on  the  authority  of  a  case  in  the 
Tear  Books,  of  9  Henry  VI.,  26.  a,  that  the  posthumous 
heir  was  not  entitled  to  the  profits  of  the  estate  before 
bis  birth,  because  the  entry  of  the  presumptive  heir  was 
lawful.  This  rule  does  not  apply  to  posthumous  chil- 
dren who  take  remainders,  under  the  statute  of  10  and 
11  Wm.  III.  They  must  take  the  intermediate  profits, 
says  Lord  Hardwicke  ;  for  they  are  to  take  in  the  same 
manner  as  if  born  in  the  lifetime  of  the  father.*  This 
construction  of  Lord  Hardwicke  applies  to  the  New-  Tori 
Revised  Statute*;  for  it  is  declared,  that  posthumous  de- 
scendants shall,  in  all  cases,  inherit  in  the  tame  manner  as 
if  bora  in  the  lifetime  of  the  intestate.    The  provision 

in  the  laws  of  some  of  the  other  states,  such  as 
•390     Rhode  Island,  New-Jersey,  Pennsylvania,  *and 

Missouri,  would  seem  to  be  to  the  same  effect,  and 
admit  of  the  same  construction.' 

II.  The  second  rule  of  descent  is,  that  if  a  person  dy- 
ing seised,  or  as  owner  of  land,  leaves  lawful  issue  of 
different  degrees  of  consanguinity,  the  inheritance  shall 
descend  to  the  children  and  grandchildren  of  the  an- 
cestor, if  any  be  living,  and  to  the  issue>of  such  children 
or  grandchildren  as  shall  be  dead,  and  so  on  to  the  re- 
motest degree,  as  tenants  in  common.  But  such  grand- 
children, and  their  descendants,  shall  inherit  only  such 
share  as  their  parents  respectively  would  have  inherited 
if  living. 

The  rule  is  thus  declared  in  the  New-  York  Remtd 


•  3  Wilt.  Rep,  516. 

•  Ba-et  v.  BuMt,  3  Ath.  Rtp.  303. 

•  Nta-Yark  Reri—d  Statute*,  vol.  i.  754,  M 
r,  under  the  bead  of  each  Kate,  No.  6. 
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Statute*,  and  it  probably  is  to  be  found  m  the  laws  of 
every  state  in  the  union.*  Tfoe  rule  applies  to  every 
case  where  the  descendants  of  the  intestate,  entitled  to 
share  is  the  inheritance,  shall  be  of  unequal  degrees  of 
consanguinity  to  the  intestate.  Those  who  are  in  the 
nearest  degree  take  the  shares  which  would  have  de- 
scended to  them,  had  the  descendants  in  the  same 
degree,  who  are  dead,  leaving  issue,  been  living ;  and 
the  issue  of  the  descendants  who  are  dead,  respectively, 
.take  the  share  which  their  parents,  if  living,  would  have 
received.  It  may  be  illustrated  by  tbe  following  ex- 
ample :  A.  dies  seised  of  land,  and  leaves  E.,  a  son, 
Irving,  and  D.  and  E.,  two  grandsons,  of  C,  a  son  who 
is  dead.  Here  B.,  the  son,  and  D.  and  E.,  the  two  grand- 
sons, stand  in  different  degrees  of  consanguinity ;  and 

B.  wiH,  therefore,  under  this  second  role,  he  entitled  to 
one4ialf  of  tbe  estate,  and .  D.  and  E.  to  the  other  half, 
as  tenants  in  common.  Or  suppose  A.  should  leave  not 
only  B,.,  a  son,  living,  and  D.  and  E.,  two  grandsons,  by 

C,  who  is  dead,  but  also  F.  and  6.,  two  great  grand- 
sons, by  II.,  a  daughter  of  C,  who  is  also  dead.  Here 
would  be  descendants,  living  in  three  different 
•degrees  of  consanguinity,  viz.  a  son,  two  grand-  *391 
sons,  and  two  great  grandsons.  The  consequence 
would  be,  that  B.,  the  son,  would  take  one  half  of  the 
estate ;  D.  and  E.,  tbe  grandsons,  would  take  two-thirds 
of  the  other  half;  and  F.  and  G.,  the  great  grandsons, 
would  take  the  remaining  third  of  one-half,  and  all  would 
possess  as  tenants  in  common.  Had  they  all  been  in 
equal  degree,  that  is,  had  all  of  them  been  either  sons, 
grandsons,  or  great  grandsons,  they  would,  under  the 
first  rule,  have  inherited  the  estate  in  equal  portions  ; 


•  iVeio-  York  Remind  Statute;  vol.  i.  751,  MO.  3, 4.  St™.  Reritstl  Sta- 
Mltt,  1835.  Grifith't  iuio  Reguter,  patiim.  Ordinance  of  C*ngTU»,  Of 
13th  Inly,  1787.    Kentucky  Statute*,  1785.  1797. 
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which  is  termed  inheriting  per  capita.  So  that,  when 
heirs  are  all  in  equal  degree,  they  inherit  per  capita,  or 
equal  portions,  and  when  they  are  in  difierent  degrees, 
they  inherit  per  stirpes,  or  such  portion  only  as  their  im- 
mediate ancestor  would  have  inherited  if  living.  In- 
heritance per  stirpes  is  admitted  when  representation 
becomes  necessary  to  prevent  the  exclusion  of  persons 
in  a  remoter  degree ;  as,  for  instance,  when  there  is  left 
a  son,  and  children  of  a  deceased  sod,  and  a  brother, 
and  children  of  a  deceased  brother.  But,  when  they 
are  in  equal  degree,  as  all,  for  instance,  being  grandsons, 
representation  is  not  necessary,  and  would  occasion  an 
unequal  distribution  of  die  estate ;  and  they,  accordingly, 
inherit  per  capita.  This  is  the  rule  which  prevails 
throughout  the  United  States,  with  the  exceptions,  already 
noticed,  of  Rhode  Island,  New-Jersey,  North  Carolina, 
South  Carolina,  Alabama,  apd  Louisiana ;  and  it  agrees 
with  the  general  rule  of  law  in  the  distribution  of  per- 
sonal property.*  The  law  of  descent,  in  respect  to  real 
and  personal  property,  bears,  in  this  respect,  a  striking 
resemblance  to  the  civil  law,  as  contained  in  the  118th 
novel  of  the  Emperor  Justinian.* 

The  rule  of  inheritance  per  stirpes  is  rigidly  adhered  to 

in  the  English  law  of  descent  of  real  estates.  Par- 
•392     ceners,  *in  one   single  instance,   do  inherit  per 

capita,  hut  this  is  where  the  claimants  stand  not 
only  in  equal  degree,  but  are  entitled  in  their  own  right, 
as  daughters  or  sisters  of  the  common  ancestor.  They 
never  take  per  capita,  when  they  claim  the  land  jure  rep- 
raentatitmit ;  and,  therefore,  if  a  man  hath  two  daugh- 


•  See  Tel.  ii.  425,  of  this  work.  The  rule  It  comprebenrirely  and  cleariy 
stated  in  the  Virginia  law  of  dementi,  of  1799.  Bnitid  Code  of  Virgin*, 
«].  i.  337. 

*  The  dirtjoctire  character  of  aoccemion  ptr  ttirptt,  and  yer  capita,  and 
the  grannda  on  which  they  eetenUly  reit,  ia  exceedingly  well  explained  by 
Viruutu  in  liia  Cemmtntary  upon  the  Imtititti,  lib.  3,  lit.  1,  n.  & 
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ters,  and  they  both  die  in  his  lifetime,  the  eldest  leaving 
three,  and  the  youngest  one  daughter,  these  four  grand- 
daughters, though  in  equal  degree,  yet  claiming  by  right 
of  representation,  they  inherit  per  stirpes,  and  the  one  of 
them  takes  as  large  a  portion  as  the  other  three.*  The 
civil  law,  in  this,  as  well  as  in  other  cases,  respecting 
the  succession  to  the  property  of  intestates,  went  upon 
more  equitable  principles,  but  still  it  went  not  to  the  ex- 
tent that  our  law  has  proceeded.  Like  the  English  law, 
it  rigidly  adhered  to  the  doctrine  of  inheritance  per  stirpes, 
that  is,  representation  took  place  in  infinitum  in  the  right 
line  descending ;  but,  with  respect  to  collaterals,  it  per- 
mitted it,  as  we  have  done,  only  when  necessary  to  pre- 
vent the  exclusion  of  claimants  in  a  remoter  degree.1" 
Thus,  for  example,  by  the  civil  law,  as  well  as  by  the 
general  American  law  of  descents,  and  of  distributions, 
already  mentioned,  a  brother  and  a  nephew  took  per 
stirpes,  but  nephews  alone  took  per  capita.* 

III.  A  third  canon  of  inheritance,  which  prevails  to  a 
considerable  extent  in  this  country,  is,  that  if  the 
owner  of  "lands  dies  without  lawful  descendants,     "393 
leaving  parents,  the  inheritance  shall  ascend  to 
them,  either  first  to  the  father  and  next  to  the  mother,  or 
jointly,  under  certain  qualifications. 

(1.)  O/the/ather. 

The  estate  goes  to  the  father,  in  such  a  case,  unless  it 

*  9  Wood.  Lte.  115. 

1  Ji»(.  3. 1.  6.     Novel,  118.    2  Black,.  Cor,:.  317. 

'  Louisiana  ii  here  also  an  exception  to  the  general  role  ill  this  country ; 
and  representation  applies  in  the  collateral  line  to  brothers  and  sitters,  and 
their  descend  an  Is,  whether  theyatand  in  equal  or  unequal  degrees.  Civil 
Code  of  Louinana,  No.  693.  The  Code  Napoleon,  from  whence  the  law  of 
descents  of  Louisiana,  in  the  descending  and  collateral  line*,  wai  taken, 
adhem,  in  thin  case,  (aae  Mo.  742,)  to  the  rule  of  representation  ;  and  I  ap- 
prehend the  doctrine  of  representation  is  also  preserved  in  these  collateral 
con  in  North  and  South  Carolina,  Alabama,  and  Rhode  Island,  notwilfa- 
tandjng  the  descendant!  in  the  collateral  line  may  stand  in  equal  degrees. 
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came  to  the  intestate  on  the  part  of  the  mother,  and  then 
it  passes  to  her,  or  the  maternal  kindred ;  and  this  is 
according  to  the  rule  in  the  states  of  Maine,  New-Hamp- 
shire, Rhode  Island,  New-York,*  Kentucky,  and  Vir- 
ginia. In  Vermont  the  widow  in  default  of  issue  takes 
one-half  of  the  estate,  and  the  father  the  other  half.b  In 
Massachusetts0  and  in  Arkansas,  the  estate  descends  in 
all  cases  to  the  father,  if  the  intestate  leaves  no  lawful 
descendants.  In  Georgia,  the  widow  of  the  intestate, 
takes  a  moiety,  if  there  be  no  children ;  and  the  other 
moiety,  or  the  whole,  if  there  be  no  widow,  goes  to  the 
father  only,  as  one  of  the  next  of  kin  with  the  brothers 
and  sistexs,  for  the  statute  makes  them  equal  of  kin  for 
the  purpose  of  inheritance.*  In  Maryland,  if  the  estate 
was  acquired  by  descent,  it  goes  to  the  parent  or  kindred 
hi  the  paternal  or  maternal  line  from  which  it  descended, 
if  otherwise,  it  goes  to  the  father  only  in  default  of  issue, 
and  of  brothers  and  sisters  of  the  whole,  and  of  the  half 
blood.  In  New-Jersey,  brothers  and  sisters  of  the 
whole  blood,  and  their  children,  take  the  inheritance  is 
default  of  lineal  heirs,  in  preference  to  the  parents  or 
either  of  them.  But  in  default  of  such  brothers  and 
sisters,  and  their  issue,  the  estate  descends  to  the  father 
in  fee-simple,  and  if  no  father,  to  the  mother  for  life,  and 
after  her  death,  to  the  brothers  and  sisters  of  the  half 


•  New -York  Recited  Statute*,  vol.  i.  751, wc.  5.  Ibid.  753,  aec  11  Tim 
mis  in  New- York,  according  to  tha  5th  section  of  lbs  Hen»d  SuinUa 
abovo  cited,  nod  tho  amendment  thereto  by  statute  of  tha  90th  April,  1830. 
It,  that  if  the  inlcstate  dies,  without  lawful  descendant!,  leating  a  father,  tha 
inheritance  descends  to  him,  union*  it  cams  to  the  intestate  on  the  part  of  hia 
mother,  and  aha  ba  living.  But  if  ahe  be  dead,  the  eatate  no  descending  on 
her  partahall  go  to  the  father  for  life,  and  then  to  the  -brother*  and  eiatenaf 
the  intestate,  and  their  descendants,  according  to  the  law  of  inheritance  by 
collateral  relatives  ;  if  there  be  no  such  brothers  or  listen,  or  their  descend- 
anta,  living,  the  inheritance  descends  to  the  father  in  fee. 

1  limited  Statute/  cf  Vermont,  1839,  p.  293. 

•  JfttMB t h uee ttt  Revised  Statute*,  1835. 

•  Hotchkitt'*  Codification  of  the  Statute  Lau  of  Georgia,  1845. 
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blood."  The  rule  in  Mississippi  ia  essentially  the  same, 
except  that  the  mother  in  the  above  case  takes  a  fee, 
and  the  half  blood  take  equally  with  the  whole  blood, 
unless  they  be  kindred  in  the  same  degree,  and  then  the 
whole  blood  are  preferred.11  In  Louisiana,  the  father 
and  mother  succeed  equally  as  next  of  kin  to  a  moiety 
of  the  estate  of  the  child  dying  intestate,  and  without 
issue.  The  other  moiety  goes  to  the  brothers  and  sisters 
and  their  descendants.  If  only  one  of  the  parents 
•survives,  that  parent  takes  one-fourth ;  and  it  *394 
seems  that  such  parent  is  a  forced  heir  for  the  one- 
fourth  of  the  estate,  and  that  the  child  cannot  dispose  of 
it  by  will.'  The  rule  in  Indiana  resembles  very  much 
that  in  Louisiana,  for  in  default  of  issue  the  father,  or  if  he 
be  dead,  the  mother,  takes  one-half  of  the  estate,  and  the 
other  half  is  equally  divided  among  the  brothers  and 
sisters,  or  their  descendants.  If  no  parents,  the  brothers 
and  sisters  or  their  descendants  take  the  whole.  If 
none  of  them  and  the  parents  be  living,  then  the  whole 
estate  goes  to  the  father,  or  if  dead,  to  the  mother.'1  In 
Illinois,  in  default  of  issue  and  their  descendants,  the 
estate  goes  as  follows ;  the  whole  personal  estate  and 
one-half  of  the  real  estate  to  the  widow,  and  the  residue, 
or  the  whole,  if  there  be  no  widow,  to  the  parents, 
brothers  and  sisters,  and  their  descendants,  in  equal 
parts,  and  if  only  one  of  the  parents  be  living,  that  pa- 
rent takes  as  survivor  a  double  portion.  If  there  be  no 
widow,  or  parent,  or  brothers,  or  sisters,  or  their  de- 
scendants, then  the  estate  descends  in  equal  parts  to  the 
next  of  kin  in  equal  degree,  computing  by  the  rules  of 
the  civil  law.'    In  Maryland  if  the  intestate  dies  without 


•  Btmtt'oDigtM,  130, 131.    R.  S.  of  tlem-Jemy,  1B47,  tit  10,  c.  9. 

•  Rtvited  Cade  of  Mietiuippi,  1834,  p.  41. 

•  Civil  Code  of  Louieiana,  No.  899. 907.     Cole  o.  Cole,  19  Martin,  414. 

•  limited  Statute*  of  Indiana,  IB3S,  p.  337. 

•  Reviled  I-ant  of  lilinou,  edit.  1B33,  p.  635. 
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issue,  the  father  succeeds,  and  if  no  father,  then  the  estate 
goes  to  the  brothers  and  sisters  of  the  blood  of  the  father 
and  their  representatives,  and  if  none  then  to  the  grand- 
father and  his  descendants ;  and  if  that  line  fails,  then  in 
like  manner  to  the  mother  and  her  descendants  and  ma- 
ternal ancestors.  The  delineations  are  specific  and  mi- 
note.*  In  Pennsylvania,  the  father  and  mother  take  jointly 
for  life,  and  for  the  life  of  the  survivor,  and  if  there  be  no 
issue,  or  brothers,  or  sisters,  or  descendants  of  the  whole 
blood,  the  rather  and  mother,  if  both  be  living,  and  if 
not,  the  survivor  take  an  estate  in  fee.b  In  Missouri, 
the  parents  take  equally  with  the  brothers  and  sisters 
of  the  intestate.  In  South  Carolina,  by  the  act  of  1797, 
in  default  of  issue,  or  widow  (who  takes  a  third,  or 
moiety,  or  two-third  parts  of  the  estate,  as  the  case  may 
be,)  the  father,  or  if  dead,  the  mother,  takes  the  estate, 
real  and  personal,  in  conjunction  with  the  brothers  and 
sisters  in  equal  shares."  In  Connecticut,  Ohio,  North 
Carolina,  Tennessee,  Mississippi,  and  Alabama,  the 
father  takes  only  in  default  of  brothers  and  i 


*  Dttrity'i  Lata*  of  Maryland,  vol.  i.  745. 

*  Act  of  April  8th,  1833.    Put  don't  Dig.  550,  551. 

*  W«u»n  i.  Hill,  1  M-CoraVt  Sep.  161.  Bat  by  the  statute  of  1791,  (ride 
tapra,  p.  29,)  the  ktuband  surviving  his  wife,  takes  under  the  Malms  of 
distributions  of  South  Carotins,  tho  nine  •ham  of  her  real  estate,,  that  aba 
would  have  taken  of  hii  eftate,  if  she  had  survived. 

'  In  Alabama,  the  widow  take*  a  moiety  ia  dower,  if  there  be  no  lineal 
descendants.  Aikin't  Dig.  2d  edit.  p.  199.  She  takes,  in  Missouri,  in  that 
ease  one-half  of  the  real  and  personal  ostote  nbsolulely.  Id  Ohio,  in  default 
of  lineal  descendant!,  tho  estate  passes  to  the  brothers  and  sisters  of  the  in- 
testate of  the  inhale  blood,  and  their  representatives,  and  in  default  of  the 
whole  blood,  the  estate  passes  to  tbe  brothers  and  Bisters,  and  their  dscend- 
ants,  of  the  half  blood.  Statute  Lawt  of  Ohio,  1831,  p.  253.  If  then  be 
no  brothers  or  sisters  of  the  half  blood,  or  their  representatives,  the  estate  as- 
cends  to  the  father,  and  if  he  be  dead,  to  the  mother.  Ibid.  In  Connec- 
ticut, the  parents  are  preferred  to  the  half  blood  in  the  above  case.  Rtviti 
Statute*  of  Coantcticut,  1821,  p.  207.  Ibid.  1836,  p.  335.  In  Tennessee, 
under  the  statutes  of  1784,  the  estate,  in  default  of  issue,  and  brothers  and 
sktera,  and  their  issue,  vests  in  fee  is  the  parent  from  whom  derived;  oriflbs 
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In  Delaware,  the  parents  are  postponed  to  the  brothers 
and  sisters,  and  their  descendants ;  and  in  default  of 
brothers  and  sisters,  the  estate  is  distributed  equally 
"  to  every  of  the  next  of  kindred  of  the  intestate,  who, 
are  in  equal  degree."  I  do  not  know  what  construction 
has  been  given  to  the  statute  on  this  subject  in  Dela- 
ware ;  but  the  next  0/  kindred  to  the  intestate,  I  presume, 
must  be  the  parents,  if  living.  They  are  nearer  of  kin 
than  brothers  and  sisters ;  but  the  statute  having  given 
brothers  and  sisters  the  preference,  and  then,  in  default 
of  them,  to  the  next  of  kindred  to  the  intestate-,  it  would 
seem,  that  the  claim  of  the  parents  as  next  of  kin  re-as- 
sumes its  force,  and  that  both  father  and  mother  jointly 
must  be  entitled  to  the  inheritance.  In  North  Carolina, 
the  parents,  or  the  survivor  of  them,  take  for  life  only, 
in  default  of  issue,  and  of  brothers  and  sisters ;  and  in 
New-Jersey,  if  there  be  no  lawful  issue,  nor  a  brother 
or  sister  of  the  whole  blood,  or  their  lawful  issue,  the 
father  takes  the  inheritance  tn  fee ;  unless  it  came  to  the 
person  last  seised  from  the  mother  by  descent,  devise, 
or  gift,  in  which  case  it  descends  as  if  the  person  dying 
seised  had  survived  his  father." 

•The  admission  of  the  father  to  the  inheritance     *396 
of  his  children  dying  intestate,  and  without  lineal 
descendants,  is  an  innovation,  and  a  very  great  improve- 
ment, upon  the  English  common  law  doctrine  of  de- 


ntate was  acquired  by  the  inleatste,  thou  it  vests  in  the  father  ill  fee  it  living, 
and  if  Dot,  then  it  descends  to  the  mother  for  life,  and  then  to  the  heirs  of  the 
intestate  on  the  part  of  the  father,  and  id  default  thereof,  to  the  heirs  on  the 
part  of  the  mother-  Lands  acquired  by  descent  from  tit  father,  do  Dot  even 
rest  ia  the  mother  lor  life,  but  go  to  the  collateral  relations  on  the  father's 
side.  3  Yerger,  115.  Roberts  v.  Jackson,  4  Verger,  308.  Hoover  B.  Greg- 
ory, 10  ibid.  444.     Statute  Law*  0/  Tennessee,  edit  1836,  p.  249. 

■  Grifith't  Law  Regitter.  JSimer's  A".  J.  Dig.  130.  Scene's  Treatise  on 
thi  Late  of  Detttnts.  Statute*  of  the  lateral  States,  pabtished  by  John 
Anthon,  Esq.,  u  bd  Appendix,  or  third  volumu  to  Shrppard't  Touchstone. 
Nan-York  Revited  Statutes.  North  Carolina  Reviltd  Statutes,  1837,  p 
237. 
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scents.  The  total  exclusion  of  parents,  and  all  lineal 
ancestors,  in  such  a  case,  is  said  to  be  peculiar  to  the 
English  law,  and  to  the  laws  of  other  nations,  which  have 
been  deduced  from  the  feudal  policy.*  Sir  Martin 
Wright  has  laboured  to  vindicate  the  English  rule  on  the 
feudal  theory,  by  a  train  of  artificial  and  technical  rea- 
soning, which  has  no  manner  of  foundation  in  the  prin- 
ciples of  justice.  So  rax  as  the  feud  was  presumed  to 
be  antiquum  aut  patemum,  it  was  deemed  to  have  passed 
already  through  the  father,  and,  therefore,  he  could  not 
succeed.  It  would  be  repugnant  to  the  fiction ;  and  the 
rights  of  the  father,  as  it  seems,  must  be  sacrificed  to 
sustain  it.  The  heir  was  also  bound  to  show  himself 
entitled  by  a  regular  course  of  descent  from  the  first 
feudatory  or  purchaser;  and  the  best  evidence  of  that 
which  the  case  afforded,  was  to  prove  that  he  was 
heir  of  the  whole  blood  to   the  person  last  seised.1* 


*  By  the  Suod  law*,  however,  upon  the  death  of  the  m  without  ana, 
the  father  inherited.  Lawi  of  Hat.  I.,  c  70 ;  and  by  the  Spanish  lav,  (and 
which  constitute*  the  law  of  Texas,)  in  default  of  lineal  descendants,  the  pa- 
rents, and  in  default  of  parents,  the  grandparent*,  equally  on  the  part  of  tb*> 
lather  and  tbe  mother,  succeed  to  the  estate,  and  collaterals  do  not  lake  until 
failure  of  the  ascending  lino.  Institute  of  the  Civil  Lata  of  Spain,  by  Am. 
4-  XaautlX  2.  lit  4,0b.  3.  While'!  new  Ricopilaciait  of  the  Lawif  Sftam 
and  the  India,  Phil.  1839,  p.  116,  in  whirrh  ia  incorporated  the  Institute  of 
Abo.  It  Manuel,  and  the  lawa  of  Coahnila  and  Tens. 

»  Wright  on  Tenure*,  179— 165.  Sit  William  Blaekatone,  {Com.  to!  ii. 
311,  913,)  baa  followed  implicitly  the  reasoning  of  Sir  Martin  Wright ;  and 
h*  charge*  Sir  Edward  Coke  with  haying  adopted  the  quaint  reason  of  Rise- 
ton,  who  "  regulate*,"  a*  he  aaya,  "  the  descent  of  land*  according  to  the  lawn 
of  gravitation."  This  reflection  on  .the  good  Muse  and  taste  of  Coke  and 
BractODt  appears  to  me  to  ha  utterly  unmerited  and  groundless. 

Braeton,  after  speaking  of  the  descent  of  the  lee  to  the  lineal  and  collateral 
heirs,  adds,  deteendit  itaquaj  um  yuan  ponderonan  quid  cadtn*  dtortum  recta 
linen  eel  tranrvtrtali,  rt  Bunotum  reatcendit  ea  via  qua  deteendit.  A  Infer* 
(amen  oteendit  alicui  propter  defectum  htsrtdam  inftrnu  provenuuliitm. 
Braeton,  lib.  2.  c.  29.  seo.  1.  Lard  Coke,  (Co.  Liu.  11  a,)  alter  quoting  Um 
maxim  in  Littleton,  that  inheritance*  may  lineally  descend,  but  not  ascend. 
barely  cite*  the  passage  in  Braeton,  to  prove  that  lineal  ascent,  in  the  right 
line  is  prohibited,  and  not  iu  the  collateral.    He  also  refer*  to  Ratcli&Va  cub. 
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The  very  artficial  •nature,  and  absurd  results  of 
the  English  rule,  are  strikingly  illustrated  by  the 
well  known  case  stated  by  Littleton,"  that  though  the 
lather  never  can  be  heir  to  bis  son,  for  the  inheritance 
never  can  ascend,  and  the  uncle,  or  lather's  brother, 
though  in  a  remoter  degree,  will  have  the  preference ; 
yet,  if  the  ancle  should  die  intestate  without  issue,  the 
father,  as  heir  to  the  uncle,  may  succeed  to  tbe  inherit- 
ance of  his  son ;  for,  says  Littleton,  he  cometh  to  the  land 
by  collateral  descent,  and  not  by  lineal  ascent.  So,  it 
has  been  held,  that  if  either  parent  stood  in  the  relation 
of  cousin  to  the  son,  they  would  inherit  in  that  character, 
though  not  as  father  or  mother." 


(3  Co.  40,)  where  some  reasons  are  asaigned  for  excluding  the  lineal  ascent, 
and  the  law  of  gravity  ii  act  one  of  them.  The  word*  of  OlannilU,  (lib.  7, 
e.  10  ace  to  the  same  effect :  hareditat  naturaliler  dtscendit,  nunquam  natu- 
ralitur  atcendit.  This  !■  clearly  the  couma  and  dictate  of  naturu.  It  ii 
alluded  to  in  one  of  the  Epirtloe  of  St.  Fanl,  (2  Car.  lii.  140  and  it  was  fre- 
quently and  pathetically  inculcated  in  the  clamioal  aa  well  ai  in  the  juridical 
eompeaitioni  of  the  ancient*.  Tajier"*  Eltmtnlt  of  the  Civil  Late,  540— 
543.  Tbe  aeeent  to  parent!  is  np  atrearn,  and  agsiuit  the  natural  order  of 
■Ban— Jan.  Braston  admits  the  aeeent  in  collateral  cmos,  which  atiowi  that 
he  did  not  considw  descent  "  regulated"  by  any  dark  conceit.  The  "  law* 
o/  gravitation"  were  unknown  when  Bracton  wrote.  He  merely  alluded  to 
the  deecent  of  falling  bodiei  by  way  or  illustration ;  and  it  was  a  beautiful 
and  impressire  alluaion,  worthy  of  the  pollened  taatoof  Bract™,  and  the  grave 
learning  of  Coke. 

Tbe  new  English  atatnte  of  descenti  of  3  and  4  Wm.  TV".,  c  106,  haa  es- 
sentially altered  the  common  law  canon*  of  deacent  It  admit*  tbe  ascend- 
ing line  to  the  aueceanon  on  failnre  of  the  descending  line,  and  before  a  resort 
to  eoUatorala  That  the  father  succeed*  ai  heir  to  the  inheritance  before 
brother*  and  filter*,  and  the  grandfather  before  nncles  and  annta-  Paternal 
ancestors  and  their  descendant*  wen  to  hare  preferenoe  of  ot  maternal  an- 
e  ester*  and  their  descendant*,  and  male  paternal  and  maternal  ancestor*  are 
preferred  to  female. 

-  Utt.  see.  3. 

*  Eastwood  o.  Vincke,  3  P.  Win*.  613.  By  a  law  of  Hen.  I.,  in  default  of 
children,  the  estate  descended  lotos  parents;  end  in  default  of  parent*,  to 
the  brothers  and  sisters;  and  in  default  of  them,  to  nnclee  and  aunts;  bat 
with  a  preference  throughout  to  the  male  line.  L.  L.  Hen.  /.,  o.  70.  See 
WiliinJ  Ltgtt  Angl<i-8axonic<t. 
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By  the  Jewish  law,  on  failure  of  issue,  the  father  suc- 
ceeded to  the  son.*  And  by  the  Roman  law,  on 
•397  failure  of  lineal  descendants,  the  parents,  or 
lineal  ascendants,  succeeded,  in  conjunction  with 
the  brothers  and  sisters  of  the  intestate,  to  his  inherit- 
ance.0 It  was,  however,  a  fixed  principle  in  the  civil 
law,  that  collaterals  could  never  exclude  ascendants, 
even  in  the  remotest  degree ;  and  no  collaterals,  beyond 
brothers'  and  sisters'  children,  could  share,  in  any  de- 
gree, the  estate  with  ascendants.'  But  the  succession 
of  parents,  in  the  ascending  line,  was  regarded,  by  the 
civil  law,  as  luctuota  hareditiu,  or  trutis  succesrio  ;  and 
the  natural  order  of  mortality  was  held  to  be  disturbed.* 
The  Napoleon  code,*  in  imitation  of  the  rule  in  the  civil 
law,  gives  to  the  parents  of  a  child  dying  without  issue 
a  moiety  of  his  estate,  and  to  the  brothers  and  sisters 
the  other  moiety.  Toullierr  justifies  the  ascent  of  the 
inheritance  to  parents  in  default  of  issue,  as  being  laid 
on  the  foundations  of  natural  law  equally  with  lineal  de- 
scent ;  and  he  severely  arraigns,  as  unjust  and  danger- 
ous, the  theory  of  Montesquieu, B  who  refers  the  whole 
right  of  succession  in  the  descending,  as  well  as  in  the 
ascending  line,  solely  and  exclusively  to  positive  institu- 


'  Jonaf  Com.  en  lemur,  181.  Selden,  de  Sueetet.  ad  leget  Efcra  in 
bona  defunct,  c.  12. 

■>jf*»i,  118,0.  a 

•  Taylor'1  Elenunte  of  the  Civil  Law,  548. 

*  Init.  3.  3.  2.  Coot,  6.  35.  9.  We  hni  ■  etriking  eUueion  ta  thie  aenti- 
losut  of  nature,  in  the  addraaaof  the  proraonal  government  &t  Perie  to  Ike 
French  nation,  on  the  6th  of  April,  IS  14,  when  the  imperial  ■centre  MM  fall- 
ing from  the  handa  of  Napoleon.  They  exhorted  the  nation  to  raaton  the) 
ancient  monarchy,  and  look  for  the  retain  of  peace  and  the  pacific  arte,  no 
flat  the  French  youth  might  no  longer  be  cut  off  by  arm*,  before  I  key  kmd 
ttrength  to  bear  then  ;  and  the  order  of  nature  no  longer  be  interrupted ; 
and  that  parent*  might  hope  to  die  before  their  children. 

•  Sm.  746,  747, 748.  751. 

'  Droit  Cieil  FraneaU,  torn.  to.  ace.  134. 196,  note. 

*  L'BepHt  dee  Laix,  lir.  96..C-  6. 
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lion.  Montesquieu  is  not  singular,  for  Archdeacon 
Paley  refers  the  right  of  succession  entirely  to  the  law 
of  the  land.*  The  elder  text  writers  on  public  law 
have  generally  placed  the  claim  of  children  to  the 
inheritance  of  their  parents  on  the  law  of  'nature,  #398 
and  the  claims  of  parents  to  the  child's  estate  on 
failure  of  issue,  as  partaking  of  the  same  reason,  though 
in  an  inferior  degree.  But  Grotius  admits,  that  the 
law  of  succession,  in  its  modifications,  has  exceedingly 
varied  in  different  countries  and  ages,  and  that  the  law 
of  nature  is  not  of  precise  and  absolute  obligation  on 
this  subject.1* 

(3.)  Of  the  mother. 

If  the  inheritance  came  to  the  intestate  on  the  part  of 
the  mother,  though  his  lather  survive  him ;  or  if  he  does 
not  survive  him,  and  the  mother  survives,  and  there  be 
a  brother  or  sister,  or  their  descendants,  the  mother 
takes  an  estate  for  life  only ;  and  if  there  be  no  brother 
or  sister,  or  their  issue,  or  father,  she  takes  the  inherit- 
ance in  fee/ 

This  is  the  rule  in  New-York,d  and  in  Pennsylvania 
the  mother,  in  default  of  issue,  takes  a  life  interest  in  the 
real  estate  jointly  with  the  father,  or  solely  for  life  if  she 
survives  him.  And  in  default  of  issue,  and  brothers 
and  sisters,  and  their  descendants  of  the  whole  blood,  the 
real  estate  descends  in  fee  to  the  father  and  mother,  if 


•  Principle*  0/  Philosophy,  b.  3,  put  1 ,  c.  4. 

►Orofiui,  it  JurtB.  d>P.,b.3,  c.  7,  boo.  5. 11.  Paff.  Droit  da  Gent. 
par  Bare.  4.11. 13. 

'  Id  Arkaniaa  if  there  be  do  children,  or  father,  the  mother  take*  the  ge- 
nts. By  the  Act  of  New-York,  of  May  13th,  1845,  if  the  deceased  leave 
a  mother  and  DO  child,  or  descendant,  or  father,  brother,  eiiter  or  their  repre- 
sentatives, the  mother  takes  a  moiety  of  the  estate  if  there  be  a  widow,  and 
the  whole  if  there  be  Done. 

*  New-York  Rtvittd  Stattittt,  vol.  i  753,  tec.  G. 
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both  be  living,  and  if  not  to  the  survivor.*  In  New- 
Jersey,  the  toother  takes  a  life  estate,  if  the  intestate 
dies  without  issue,  or  brother  or  sister  of  the  whole 
blood,  or  their  issue,  or  father  ;b  and  in  North  Carolina, 
she  takes  with  the  father,  or  as  survivor,  an  estate  for 
life  only,  in  default  of  issue,  and  in  default  of  brothers 
and  sisters.  She  takes  no  other  estate  in  Tennessee, 
nor  even  that  estate,  unless  in  default  of  a  father/  On 
the  other  hand,  in  Illinois  and  Louisiana,  she  is  received 
on  the  most  favourable  terms ;  and,  in  default  of  issue, 
she  takes  equally  a  portion  of  the  inheritance  with  the 
lather ;  being,  in  Louisiana,  a  moiety  of  the  estate  be- 
tween them,  and,  in  Illinois,  as  I  should  apprehend, 
the  parent  or  parents  take  the  whole  estate  as  next  of 
kin.    In  Georgia,  the  widow  of  the  intestate  takes  a 

child's  share  of  the  estate ;  and  if  no  issue,  then 
•399    she  takes  "a  moiety.  If  no  widow,  issue,  or  father, 

the  mother  takes  an  equal  share,  as  one  of  the  next 
of  kin,  with  the  brothers  and  sisters.  The  mother,  in 
Vermont,  takes  equally  with  the  brothers  and  sisters  of 
the  intestate.  On  default  of  issue  and  widow,  (for  she 
takes  half  of  the  estate,)  and  father,  and  brothers  and 
sisters,  the  mother  takes  the  whole  estate  as  next  of  km.' 
The  law  of  Maine  and  New-Hampshire  is  nearly  similar, 
but  with  this  variation,  that  the  mother  takes  equally 


•  Act  of  April  8th,  1833.  Pardon' t  Dig.  550,  551.  But  in  the  cwtf 
Maffit  t>.  Clark,  6  Watti  $  Serg.  358,  the  father  died  inlwtato  leaving  tm 
daughters  iufaiits  who  died  unmarried  and  without  iieue,  leaving  ■  mother, 
it  nu  held  that  the  brother!  of  the  father  took  the  estate  by  descent  under 
the  Act  of  1633,  and  not  the  mother. 

"Act  of  1838.     Elmer'i  Dig.  131.     R.  S.  of  fleio-JerMy.  1847. 

'  In  Tennessee,  under  the  statutes  of  1784,  land*  acquired  by  descent  from 
the  father,  do  not,  upon  the  death  of  the  child,  intestate,  and  without  issue, 
or  brother  ur  lister,  vest  in  the  mother  for  life,  bat  go  to  the  uncles  and  aunts 
on  the  father'!  side.  Her  life  estate  by  inheritance  from  her  bans  is  confined 
to  lands  acquired  by  such  issue,  and  when  the  child  leaves  no  father  living. 

Vide  mora,  p.  334,  n.  3. 

*  Reviled  Statute!  of  Pomnnt,  1839,  p.  393. 
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with  the  brothers  and  sisters,  and  they  all  take  alike, 
and  the  widow  of  the  intestate  is  confined  to  her  common 
law  dower.  In  Massachusetts,  Rhode  Island,  Connec- 
ticut, Ohio,  Delaware,  Maryland,  Alabama,  and  Missis- 
sippi, the  mother  takes  the  inheritance  in  default  of  issue, 
and  of  brothers  and  sisters,  and  father.  But  if  there  be 
brothers  and  sisters,  then,  by  the  laws  of  Massachusetts, 
Rhode  Island,  Virginia,  Kentucky,  and  South  Carolina, 
in  default  of  issue,  and  father,  the  mother  shares  equally 
with  the  brothers  and  sisters,  and  their  descendants  ; 
and,  in  Missouri,  she  shares  equally  with  them  and  the 
father,  though  he  be  living ;  and,  in  Connecticut,  she 
shares  equally  with  the  father  ;  and,  in  Indiana,  she 
takes  two  shares  instead  of  one. 

In  the  ancient  Attic  laws  of  succession,  the  inheritance 
of  an  intestate  without  issue,  went  to  the  collateral  kin- 
dred on  the  father's  side,  with  a  uniform  preference  of 
males ;  and  it  did  not  descend  to  the  kindred  on  the 
mothers*  side,  until  the  relations  in  the  paternal  line,  to 
the  degree  of  second  cousins,  had  failed.  The  mother, 
at  Athens,  as  well  as  at  Jerusalem,  was  excluded  from 
the  inheritance  of  her  sou.  This  appears  from  the  speech 
of  Iseeus  on  the  estate  of  Hagnias.  Among  the  Jews,  in 
default  of  issue,  the  father  succeeded  to  the  estate  of  the 
son,  excluding  the  mother  and  collaterals.1  The 
decemviral  law  at  Rome,  and  •which  seems,  iu  *4C0 
this  instance,  says  Sir  William  Jones,  to  have 
been  borrowed  from  that  of  Solon,  excluded  mothers 
from  the  right  of  succession  to  their  children.  This 
rigour  was  sometimes  mitigated  by  the  lenity  of  the 


■  Mater  it  eagnatio  matama  a  lueeeuione  txcluta  junitut.  Stld/n,  it 
Smeee—.adkgt*Ebra.  in  bona  defunct. o.  13.  Lord  Ch.  J.  Holt,  in  Black - 
borough  v.  Dan,  1  P.  Wmt.  S3,  aaye,  that  thai  waa  according  to  the  con- 
struction of  the  Javriah  doctors  upon  the  27th  chapter  of  Numbers  ;  and  it 
ia  so  ttatod  in  Stlden,  ibid.  c.  13.  See,  alao,  Antiq vitiei  of  the  Jeaith  Rt- 
pailie,  by  Thtmat  Ltwit,  Tol.  ill.  334. 
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pnetors.  Relief  was  promoted  by  the  Senatus  comultum 
'IWtullianum,  in  the  time  of  Hadrian,  and  completed, 
with  some  restrictions,  by  the  Justinian  can  code.* 

The  great  diversity  of  opinion  and  policy  among  dif- 
ferent nations,  as  to  the  succession  of  parents,  and  which 
appears  so  strongly  in  our  American  codes,  is  very 
strikingly  illustrated  in  the  jurisprudence  of  Holland.  In 
South  Holland,  the  inheritance,  in  default  of  issue,  as- 
cends to  the  parents,  in  case  they  are  both  alive.  But  if 
only  one  of  them  survives,  (and  it  is  immaterial  which  of 
them,)  the  survivor  is  wholly  excluded,  because  there  is 
a  separatum  of  the  bed.  On  the  other  hand,  in  North  Hol- 
land, the  surviving  parent  divides  the  estate  with  the 
brothers  and  sisters  of  the  deceased,  whether  they  be  of 
the  full  or  half  blood;  and  if  there  be  ho  brother  or  sis- 
ter, the  surviving  parent  takes  the  whole.b 

IV.  If  the  intestate  dies  without  issue,  or  parents,  the 
estate  goes  to  his  brothers  and  sisters,  and  their  repre- 
sentatives. If  there  be  several  such  relatives,  and  all 
of  equal  degree  of  consanguinity  to  the  intestate,  the  in- 
heritance descends  to  them  in  equal  parts,  however 
remote  from  the  intestate  the  common  degree  of  consan- 
guinity may  be.  If  they  all  be  brothers  and  sisters,  or 
nephews  and  nieces,  they  inherit  equally  ;  but  if  some 
be  dead  leaving  issue,  and  others  living,  then  those  who 
are  living  take  the  share  they  would  have  taken  if  alt 
had  been  living,  and  the  descendants  of  those  who  are 
dead  inherit  only  the  share  which  their  parents  would 
have  received  if  living.  The  rule  applies  to  other  direct 
lineal  descendants  of  brothers  and  sisters,  and 
•401  *the  taking  per  capita  when  they  stand  in  equal 
degree,  and  taking  per  etirpu  when  they  stand  in 


•  Janet'  lux,  Pi  if.  Ditconrot.     His  Commentary  on  Iiaut,  183,  &c 
Nostt,  llB.c.2. 

*  Vandtr  Linden't  Institute!  of  t\o  Lows  of  Holland,  by  J.   Hnaij, 
E>q.,  159. 
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different  degrees  of  consanguinity  to  the  common  an- 
cestor, prevails  as  to  collaterals,  to  the  remotest  degree, 
equally  as  in  the  descent  to  lineal  heirs* 

The  succession  of  collaterals,  in  default  of  lineal  heirs, 
in  the  descending  and  ascending  lines,  has  existed  among 
all  nations  who  had  any  pretensions  to  civility  and 
science,  though  under  different  modifications,  and  with 
diversified  extent.  In  this  fourth  rule,  (and  which  is  the 
rule  in  New-York,b)  the  ascending  line,  after  parents,  is 
postponed  to  the  collateral  line  of  brothers  and  sisters. 
The  rule  I  have  stated  is  perhaps  universally  the  rule  in 
this  country,  that  brothers  and  sisters  are  preferred,  in 
the  order  of  succession,  to  grandparents,  though  the  lat- 
ter stand  in  an  equal  degree  of  kindred.*  This  is  by 
analogy  to  the  rule  of  distribution  of  the  personal  estate 
of  intestates,  as  settled  in  the  civil,  and  in  the  English 
law.  But  there  are  very  considerable  differences  in  the 
laws  of  the  several  states,  when  the  next  of  kin,  in  this 
collateral  line,  are  nephews  and  nieces,  and  the  claims 
of  uncles  and  aunts  to  share  with  them  are  interposed. 
The  direct  lineal  line  of  descendants  from  brothers  and 
sisters,  however  remote  they  may  be,  take  exclusively 
and  by  representation,  under  the  rule  in  New- York,  so 
long  as  any  of  that  line  exist.  But  this  is  not  the 
case  in  many  of   the   United  States ;  and  the  rule  is, 


•  Fond  v.  Borgh,  10  Paige,  140. 

1  Nev>~Ymrk  Reviled  Statute;  vol.  i.  755,  etc.  7,  8,9,10.  The  taw  of 
deaoent,  in  Now- York,  is  on  this  point  ultered  and  improved ;  for  it  appear! 
that  by  the  law  of  17S6,  nephews  and  nieces  took  per  etiiyee  in  all  earn*. 
Jickaon  e.  Tharmsn,  G  John;  Rep.  332. 

'  By  the  Civil  Cede  of  Louiiiana,  art  908,  and  In  Arkansas,  if  a  person 
die*,  leaving  no  descendants,  nor  father  nor  mother,  bis  brother!  and  siatera. 
or  their  descendants,  inherit  the  whole  succession,  to  the  exclusion  of  tkt 
aietndmti,  and  other  collaterals.  The  old  Civil  Code  of  Louiiiana  was 
different ;  since,  according  to  that  code,  before  collateral  relation*  could  aet 
up  a  claim  to  the  inheritance,  they  mint  have  shown  flat  the  relatione  in 
tkt  attending  line  had  eeated  to  extit.  Hooter's  Heirs  v.  Tippet,  13  Mar- 
(ia'«  Hep.  3J().     Bernardino  v.  L'Espinasae,  18  ibid.  94. 
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therefore,  *to  be  received  with  this  qualification, 
that  in  most  of  the  states,  nephews  and  nieces,  and 
their  descendants,  take  as  there  stated,  but  they  do 
not  take  exclusively.  In  Massachusetts,  if  there  be  no 
lineal  descendants,  nor  father,  the  estate  descends  in 
equal  shares  to  the  brothers  and  sisters  and  mother,  and 
to  the  children  of  any  deceased  brother  or  sister  by  right 
of  representation  ;  but  if  there  be  no  brother  or  sister 
living,  the  estate  descends  to  the  mother  in  exclusion  of 
the  issue,  if  any,  of  deceased  brothers  or  sisters*  Uncles 
and  aunts  take  equally  with  the  nephews  and  nieces,  as 
being  of  equal  kin,  in  the  states  of  New-Hampshire, 
Vermont,  and  North  Carolina.  But  nephews  and  nieces 
take  in  exclusion  of  them,  though  they  be  all  of  equal 
consanguinity  to  the  intestate,  in  the  states  of  Maine, 
Massachusetts,  Rhode  Island,  Connecticut,  New-York, 
New-Jersey,  Pennsylvania,  Delaware,  Maryland,  Ohio, 
Indiana,  Illinois,  Kentucky,  Virginia,11  Tennessee,  South 
Carolina,  Georgia,  Alabama,  Louisiana,  Mississippi,  and 
Missouri.  I  draw  this  conclusion,  because  the  inheri- 
tance appears  to  be  given,  in  those  states,  to  the  brothers 
and  sisters,  and  their  descendants,  or  children,  before  re- 
currence is  had  to  a  distinct  branch  of  the  grandparent's 
stock.  The  principle  on  which  the  rule  is  founded,  is, 
that  collateral  kindred,  claiming  through  the  nearest  an- 
cestor, are  to  be  preferred  to  the  collateral  kindred, 
claiming  through  a  common  ancestor  more  remote.  The 
claim  of  the  nephew  is  through  the  intestate's  father, 
and  of  the  uncle,  through  the  intestate's  grandfather. 
In  several  of  the  states,  as  in  Maine,  New-Hampshire, 


*  MaaMchutetlt  Rtvited  Statute;  1835. 

*  Dsria  o.  Rows,  6  Randolph'/  Rip.  355.  Id  thii  ease,  the  Virginia  act 
of  deaoenta,  of  1785,  and  it»  analogy  to  too  principle*  and  role*  of  ton  Enj- 
liah  ilatatc  of  distribution  of  the  personal  estate  of  intestate*,  and  the  rnte> 
of  the  civil  law  from  whenoo  it  wai  borrowed,  an  examined  with  great  in- 
dustry and  legal  tradition. 
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Vermont,  Rhode  Island,  Connecticut,  Pennsylvania, 
Maryland,  Georgia,  and  Mississippi,  there  is  no  repre- 
sentation among  collaterals,  after  brothers'  and  sisters' 
children  f  nor  in  Delaware,  after  brothers'  and  sisters' 
grandchildren  ;  nor  in  Alabama  and  Mississippi  after  the 
descendants  of  brothers  and  sisters ;  and  in  some  of  the 
states,  as  in  New-Jersey,  there  does  not  appear  to  he  any 
positive  provision  for  the  case.  In  Louisiana,  represen- 
tation is  admitted  in  the  collateral  line,  in  favour  of  the 
children  and  descendants  of  the  brothers  and  sisters  of 
the  deceased.''  In  North  Carolina,  the  claimants 
take  'per  ttirpa,  in  every  case,  even  though  the  *403 
claimants  all  stand  in  equal  degree  of  consan- 
guinity to  the  common  ancestor,  and  so  do  the  descen- 
dants of  brothers  and  sisters  by  the  law  of  descent  in 
Alabama. 

The  distinction  between  the  claims  of  the  whole  and 
of  the  half  blood,  becomes  of  constant  application  in 
cases  of  collateral  succession  to  real  estates ;  and  there 
is  a  wide  difference  in  the  laws  of  the  several  states  in 
relation  to  that  distinction.  The  half  blood  was,  until 
lately,  entirely  excluded  by  the  English  law,  on  the  very 
artificial  rule  of  evidence,  that  the  person  who  is  of  the 
whole  blood  to  the  person  last  seised,  affords  the  best  pre- 
sumptive proof  that  he  is  of  the  blood  of  the  first  feudatory 


*  Tin  ww  also  formerly  tho  caw  in  New-York,  tinder  the  atntuts  of  da- 
•cunt*  of  1786.  In  Maine,  the  intestate  died  without  leaving  iaaue  or  parents, 
bat  leaving  a  child  of  •  deceased  brother,  and  the  grandchildren  of  another 
brother  deceased,  and  it  wae  held  that  the  child  took  the  Batata,  and  the 
grandchildren  were  not  entitled  to  a  distributive  share  of  the  estate,  became 
the  atatate  in  that  state  waa  equivalent  in  ita  eflecla  to  the  legal  proviaion  in 
the  EnjHpaJi  atatate  of  distribution,  that  there  should  be  no  representation 
among  collaterals  beyond  brothers'  and  sisters'  children.  Qiiinby  v.  Higgins, 
14  Jaonu  Rtp-  309. 

k  Civil  Cods,  art.  893.  Bnt  representation,  for  the  purpose  of  inherit- 
ance, does  not  extend  to  the  children  of  first  consine  of  the  deceased.  Ret  ■ 
cliff  e.  Retcliff,  19  Murtin't  Rep.  335. 
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or  purchaser."  Our  American  law  of  descent  would 
seem  to  be  founded  on  more  reasonable  principles.  The 
English  rule  of  evidence  may  be  well  fitted  to  the  case 
to  which  it  is  applied ;  but  the  necessity  or  policy  of 
searching  out  the  first  purchaser  is  to  be  questioned,  so 
long  as  the  last  owner  of  the  estate,  and  the  proximity  of 
blood  to  him,  are  ascertained.  In  Maine,  New-Hamp- 
shire, Vermont,  Massachusetts,"  Rhode  Island,1  New- 
York,11  Illinois,  North  Carolina,'  Maryland,  and  Tennes- 
see/there  seem3  to  be  noessential  distinction  left  between 
the  whole  aud  the  half  blood.  They  are  equally  of  the 
blood  of  the  intestate.     But  in  the  states  of  Connecticut, 


•  2Blatk:  Com.  338—231.  The  rule  of  the  English  common  law  in,  that 
the  heir  claiming  by  collateral  descent  most  be  the  nearest  collateral  heir  of 
the  whole  blood  of  the  person  last  wiser]  on  the  part  of  the  ancestor  through 
whom  the  eetate  descended.  Leach,  V.  C,  in  Hawkins  r.  Shewed,  1  Sim. 
•$•  Stu.  360.  And  the  descent  between  two  brothers  was  held  to  an  imr- 
diate  descent,  and  therefore  title  might  be  made  by  one  brother  or  hie  repre- 
sentative to  or  through  another,  without  mentioning  their  common  ancestor. 
3  Black,.  Com.  226.  Bat,  in  1833,  by  the  statute  of  3  and  *  Win.  IV.  o.  106, 
the  distinction  between  the  whole  end  the  half  blood  in  the  descent  of  real 
property  and  between  brothers  is  in  a  great  measure  abolished.  The  half 
blood  are  to  succeed  to  the  inheritance  next  after  any  relation  in  the  same 
degree  of  the  whole  blood  and  hie  issue,  where  the  common  ancestor  shall  be 
a  male;  and  next  after  the  common  ancestor,  where  each  ancestor  shall  be  a 
female.  And  no  brother  or  sister  shall  be  considered  to  inherit  immediately 
from  his  or  her  brother  or  sister,  hut  every  descent  from  a  brother  or  sister 
shall  be  traced  through  the  parent 

•  XiuiacktuetU  Renuod  Statute*,  1835.     Reviled  Statute  of  Vermont. 

1839,  p.  999. 
<  Gardner  e.  Collins,  3  P uteri-  V.  S.  Rep.  58.    3  Mcxok'i  Rtp.  398.  S.  C. 
'  Ntw-Yorh  Reviled  Statute,,  vol.  i.  763,  see.  15. 

•  Act  of  1808.  North  Carolina  Dig.  p.  937.  North  Cantata  Revited 
Statute,,  1837. 

'  It  was  the  object  of  the  act  of  1784,  adopted  it 
real  estate  derived  by  descent,  in  the  blood  of  the  ti 
the  whole  and  half  blood  of  such  ancestor  take  equally.  Butler  r.  King,  2 
Yerger'tRep.  115.  In  Nichol  v.  Dupree,  7  Ycrger,  415,  the  claims  of  the 
half  blood,  under  the  statutes  of  1784  and  1797,  were  extensively  discussed, 
and  they  were  considered  as  equally  entitled  under  the  law  of  descents  in 
Tennessee,  with  the  whole  blood  Statuto  Late,  of  Ttmume,  edit  1836, 
p.  948, 949, 950. 
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New-Jersey,  Pennsylvania,  Delaware,  Ohio,  In- 
diana, Maryland,"  •Virginia,1'  Kentucky,  South     "404 
Carolina,'  Georgia,  Alabama,-  Mississippi,*  Mis- 
souri, and  Louisiana/  there  is  a  preference  (though  more 


'  Id  Maryland,  the  whole  and  half  blood  take  equally  ancestral  estates; 
but  if  tbo  intestate  acquired  the  ealate  by  purchase,  in  contradiatinction  to 
title  by  descent,  broth  ere  and  sisters  of  the  whole  blood  bave  the  preference. 
This  waa  by  the  statute  of  1786.  Hall  V.  Jacobs,  4  Hair.  £  John*.  345. 
Maxwell  e.  Seney,  5  Hid.  33.  See,  alao,  Dortcy'i  Lasts  of  Maryland,  vol. 
i.  746,  edit.  1840.  The  Ordinance  of  Congress,  of  13th  July,  1787,  for  the 
govern  meet  of  lh«  north  -West  territory,  (and  which  territory  now  includes  the 
'  states  of  Ohio,  Indiana,  Illinois,  Michigan,  tea.)  provided,  in  the  law  of  de- 
scents, that  there  should  in  no  case  bo  a  distinction  between  kindred  of  the 
whole  and  half  blood.  But  a  distinction  would  appear  to  have  been  subse- 
quently created  by  etatnte  in  Ohio  and  Indiana-  Sea  supra,  p.  394,  and 
Griffiths  Register,  and  Raited  Statutes  of  Indiana,  1838,  p.  337.  In 
Clerk  o.  Sprague,  5  Black f.  fad.  Rep.  413,  it  was  adjudged,  that  under  the 
Act  of  1631,  the  words  brothers  and  surer*  included  as  well  brothers  and 
Batten  of  the  half  us  of  the  whole  blood  in  the  case  of  intestate  estates  both 
of  real  and  personal  estate.  The  subsequent  Indiana  statutes  of  1838  and 
1843,  on  the  subject  of  descents,  contain  provisions  in  favor  of  the  half  blond. 

0  In  Virginia,  collaterals  of  the  half  blood  take  half  portions,  unless  all  the 
collaterals  be  nf  the  half  Used,  and  then  they  take  whole  portions.  Revised 
Cad*  0/  Virginia,  vol.  i.  937. 

*  Lawson  r.  Ptrdriaux,  1  X'Cord's  Rep.  456.  In  North  Carolina,  under 
the  act  of  1908,  an  failure  of  lineal  dsseendanta,  the  inheritance  transmitted 
by  descent  or  devise  from  an  ancestor,  (grandfather,)  goes  to  the  next  colla- 
teral relation  of  the  poison  lost  seised  who  was  of  the  blood  of  such  ancestor, 
though  a  cousin,  rather  than  to  a  half  brother,  ex  parte  maierna,  for  he  was 
not  of  the  blood  of  the  ancestor.    Felton  t>.  Billups,  3  Da.  4>  Battle,  308. 

'  Kindred  of  the  whole  blood  preferred  to  kindred  of  the  half  blood  in  the 
asune  degree.  No  other  difference.  Digest  af  Law*  of  Alabama,  885.  In 
Georgia  by  Act  of  13th  December,  1784,  if  a  person  dies  without  issue,  leav- 
ing no  brothers  or  sisters  in  the  paternal  line,  a  preference  seems  to  be  given 
la  the  half  blood  in  the  maternal  line.  But  in  tbe  paternal  line  brothers  and 
asters  of  the  whole  and  half  blood  inherit  equally.  Prince's  Digtit  of  the 
Law*  ef  Georgia,  edit.  1837,  p.  333.    University  a  Brown,  1  Iredell'*  Lai* 

Rtp.m. 

•  Fathers*  t.  Falheroe,  Walker's  Mill.  Ken.  311.  Recited  Code  of  Mil- 
ainippi,  1884,  p.  41. 

'  CioiJ  Code  af  Louisiana,  No.  909.  Reviled  Statute!  of  Missouri,  1 835, 
p.  233.  Under  the  present  Civil  Code  of  Louisiana,  promulgated  in  1835, 
brothers  and  sisters  of  the  whole  blood  da  not  exclude  those  of  tbe  half  blood 
from  the  inheritance. 
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or  less  extensive  in  different  states)  given,  by  the  law 
of  descendants  to  the  whole  blood.  The  half  blood  is 
only  postponed,  or  its  share  diminished,  and  no  where 
is  it  totally  excluded." 

There  is  a  difference,  also,  in  the  laws  of  the  several 
states,  between  the  succession  to  estates  which  the  intes- 
tate had  acquired  in  the  course  of  descent,  or  by  purchase. 
If  the  inheritance  was  ancestral,  and  came  to  the  intes- 
tate by  gift,  devise,  or  descent,  it  passes  to  the  kindred 
who  are  of  the  blood  of  the  ancestor  from  whom  it 
came,  whether  it  be  in  the  paternal  or  maternal  line, 
so  as  to  exclude  the  relations  in  the  adverse  line- 
until  the  other  line  be  exhausted.  This  is  the  rule 
in  Rhode    Island,  Connecticut,    New-York,b  New-Jer- 


•  In  Feu  nay  Irani*,  by  Act  of  8th  April,  1833,  apd  in  Ne«  Jonwy,  by  Act 
of  1838,  tbe  half  Wood  iucoeoded  by  descent,  in  default  of  i*me,  brothers 
and  lintara  of  the  whole  blood,  and  their  descendant*,  and  parent*.  Parian'* 
Dig.  edit  1837,  p.  551.  sec.  6.  Elmer'*  Dig.  131.  R.  S.  of  If.  J.,  1847. 
In  inch  a,  cue,  aiatera  of  the  half  Wood  take  to  tho  exoluaion  of  the  nor*  re- 
mote kindred  of  tbe  whole  blood.  Tbe  word  blood  in  it*  natural  and  tech- 
nical sense  inelados  the  half  blood.  Baker  b.  Chalfunt,  5  W4*rton,47T.  In 
Alabama  there  w  no  other  distinction  between  tbe  whole  and  tho  half  blood, 
except  that  kindred  of  the  whole  blood,  in  equal  degree  with  the  half  blood, 
are  preferred.    Aikin't  Dig.  3d  edit  p.  139. 

1  New-York  Rented  Statute*,  toL  i.  752,  753,  see.  10,  11, 12.  15.  Tbe 
Word*  in  the  lawa  of  tbe  several  atatee  regulating  the  descent  of  ancestral 
inheritance*,  reqaira  thst  the  heir  ihoald  bo  of  the  blood  of  the  anceater. 
Thi*  wonld,  in  the  ordinary  sense  of  the  words,  admit  tbe  half  blood,  for  thoy 
may  be  of  the  blond  of  the  ancestor,  though  only  of  the  half  blood  to  the  in- 
lettaU.  Bat  the  statute  of  Pennsylvania  has  been  understood  to  eiclode 
the  half  blood  in  that  case ;  and  this  construction  arises  from  the  wording  of 
tbe  statute ;  and  Ch.  J.  Reeve  say*  it  is  peculiar  to  Pennsylvania.  Raew's 
Laa  of  Detcent*,  383.  The  statute  of  Connecticut  nays  nmpiy ,  of  tke  blood 
of  the  ancestor.  Tho  New-York  Recited  Statute*  have  adopted  the  ssuia 
rule  ;  and  in  that  solitary  instance  excluded  the  half  blood,  as  not  beinp  of 
the  blood  of  the  auoaator.  The  15th  section  referred  to,  is  not  susceptible  of 
any  other  construction.  The  learned  author  of  the  treatise  of  dssosnts  was 
mistaken  in  eupposinf,  when  he  wrote,  that  the  law  of  Pennsylvania  wo*  ■*- 
ouliar.  The  law  of  New-York,  or  1786,  then  in  force,  had  tho  same  pecu- 
liarity, and  it  has  bsen  continued.  So,  also,  in  oases  to  which  tho  roles  of 
tho  statute  do  not  extend,  the  canons  of  inheritance  at  common  law  still 
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sey ,*  •  Ohio,  Virginia,  Tennessee,  and  North  Carolina. 
The  distinction  does  not  appear  as  a  positive  institution 
in  many  other  states,  as  in  Maine,  New-Hampshire,  Ver- 
mont, Massachusetts,  Pennsylvania,  Georgia,  Alabama, 
Mississippi,  and  Missouri.*     The  estate,  as  I  presume, 


apply ;  and  in  those  two  respects  the  exclusion  of  ths  half  blood  cc 
exist  in  the  law  of  New- York.  In  Ohio,  the  statute,  in  regulating  the  de- 
Kent  of  ancestral  Matt*,  gives  the  estate,  in  default  of  lineal  descendants. 
Is  tba  heathen  and  eaten  of  the  intestate,  Mas  may  beef  tk*  blood  of  the  an- 
attar,  whether  they  he  of  the  whole  or  the  half  blood.  But  the  statute 
farther  adds,  that  in  default  of  such  brother*  and  sisters,  and  if  the  ancestor 
(ram  whom  the  (stale  came  by  gift  be  living,  the  estate  shall  ascend  to  him  ; 
and  if  nut  living,  tlieu  to  bis  brothen  and  sisters,  or  their  representatives;  and 
in  default  thereof,  then  to  the  brothen  and  listen  of  the  intestate  of  the  half 
bload,  nod  their  representatives,  though  finch  brothers  and  sisters  be  not  of  the 
blood  of  the  antettor  \  and  if  all  these  fail ,  then  to  the  neit  of  Lin  of  the  in  tee- 
tato,  of  the  blood  of  the  emttrtar.  Statute*  of  Ohio,  1831,  p.  252.  The 
statutes  of  Ohio  relative  to  descents  and  the  distribution  of  personal  estates 
intended,  lay  the  court,  in  Brewster  v.  Benedict,  14  Ohio  Rep.  385,  to  divide 
the  property  of  which  a  man  might  die  seised,  into  two  classes,  to  wit,  such  as 
earns  to  him  in  the  regular  course  of  descent,  or  may  have  been  devised  or 
convoyed  to  him  by  gift,  bat  which  be  waaid  have  inherited  had  there  been 
no  sneh  devise  or  gift;  and  secondly,  inch  as  he  may  have  acquired  by  hi*  own 
industry  or  by  devise,  or  deed  of  gift,  from  a  person  from  whom  he  would  not 
have  inherited  in  the  regular  line.  In  the  tint  class  of  cases,  the  blood  of  the 
penon  from  whom  the  estate  earns  m  to  be  regarded  in  the  distribution,  and 
in  the  last  case,  the  blood  of  the  intestate. 

•In  Den  r.  Jones  &  Searing,  3  Haleled,  340,  the  half  blood  of  the  person 
dying  seised  was  held  entitled  to  inherit  an  ancestral  estate ;  became  he  was 
of  the  half  blood  of  the  person  dying  seised,  as  well  aa  of  ths  blood  of  the 
ancestor  from  whom  lbs  lands  cams. 

*  In  1807,  lands  in  Missouri  did  not  descend  to  brothers  and  sisters  of  the 
bah*  blood.  1  Missouri  Rep.  894.  By  the  statutes  of  Descents  in  Missis- 
sippi, of  March  13th,  1803,  and  revised  and  amended  February  10th,  1806, 
smd  November  26th,  1891,  if  there  be  do  children  of  the  intestate  or  descen- 
dant of  them,  nor  brother  nor  sister,  nor  the  descendants  of  them,  nor  father 
or  mother  living,  the  land  descends  in  equal  psrto  to  the  next  of  kin  to  'he  in- 
testate,  in  equal  degree,  computing  by  the  rules  of  the  civil  law.  The  con- 
struction which  has  been  given  to  the  words  next  of  kin  in  the  above  statute, 
excludes  the  operation  of  the  common  law,  in  relation  to  the  subject  of  paternal 
and  maternal  inheritance,  and  gives,  for  instance,  the  estate  to  the  maternal 
aunt  as  being  next  of  kin,  to  the  exclusion  of  a  paternal  great  uncle  more  re- 
mois,  though  the  estate  was  acquired  by  descent  in  the  paternal  line.  Dot 
e*t.  dem-Hickey  v.  Eggleston,  in  the  Miniseippi  Court  of  Errors  sj;d  appeals. 
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descends,  in  those  states,  with  some  qualifications,  in  the 
same  path  of  descent,  whether  it  came  from  the  pater- 
nal or  maternal  ancestors,  or  was  acquired  by  purchase. 
The  English  law  requires  the  claimant  of  the  inherit- 
ance to  be  heir  to  the  person  last  seised,  and  of  the 
blood  of  the  first  purchaser,  and  of  the  whole  blood  of 
the  person  last  seised.  It  gives  a  universal  preference 
in  collateral  inheritances,  as  far  as  relates  to  the  first  pur- 
chaser, to  the  paternal  over  the  maternal  line ;  and  this 

English  doctrine  is  founded  on  the  technical  rule 
•406     already  alluded  to,  that  it  is  'necessary  the  heir 

should  show  himself  to  be  descended  from  the 
first  purchaser,  or  afford  the  best  presumptive  evidence 
which  the  case  admits  of  the  fact.*  The  American  law 
of  descents  does  not  go  on  the  principle  of  searching  out 
the  first  purchaser  through  the  mists  of  the  past  genera- 


In  Pennsylvania,  by  set  of  8th  April,  1833,  the  next  or  kin  take  tbe  real  a* 
well  as  personal  estate  of  the  intestate  in  all  cues  not  eipr™ly  provided  by 
the  mM,  without  regard  to  the  ancestor  or  other  relation  from  whom  such  ea- 
tate may  hwecomo.  But  theatatntein  preceding  sections,  (eec.  4,5,  6.9,) 
gave  a  preference  to  the  whole  blood  over  the  half  blood  in  the  descent  of 
real  estate,  where  tbe  intestate  left  brothers  and  listen,  or  either,  or  their  rep- 
resentatives of  the  whole  blood.  Pardon'*  Dig.  552,  sec.  11.  In  the  esse 
of  Bovan  r.  Taylor,  7  Strg.  4>  Jtalsb,  397,  prior  to  the  statute  of  1633,  the 
uonrt  went  upon  the  ground,  that  if  there  waa  no  brother,  or  sister,  or  father, 
„tho  aetata  acquired  from  the  rather  went  to  the  relations  on  the  part  of  the. 
father,  in  exclusion  or  the  relatione  on  the  part  of  the  mother  ;  became  they 
were  not  of  the  blood  of  the  ancestor  from  whom  the  estate  came. 

In  Indiana,  whan  the  eatate  i*  derived  by  descent  from  the  paternal  Hoe, 
snd  there  be  living  a  brother  or  siater  of  the  intestate,  the  maternal  line  take 
only  a  half  portion,  and  so  sire  htm,  Rniied  Statute/  of  Inditna,  1838, 
p.  S3T-  I  wish  to  be  understood  to  speak  on  the  subject  of  these  minuter 
regulation)  with  a  degree  of  distrust  The  rules  concerning  collateral  aao- 
cesajon  in  tba  several  states  are  quite  complex,  and  they  sre  exceedingly  va- 
rious and  difforent  from  sach  other  in  their  minuter  shades  The  laws  so 
this,  aa  on  many  other  subjects,  are  not  constant,  but  exposed  to  the  restless 
love  of  change,  which  seems  to  be  inherent  in  American  policy,  both  aa  to 
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tions,  except  the  estate  be  ancestral,  and  then  it  stops  at 
the  last  purchaser  in  the  ancestral  line.  Its  general  ol> 
ject  is  to  continue  the  estate  in  the  family  of  the  intes- 
tate ;  aud  in  effecting  it,  to  pay  due  regard  to  the  claims 
of  the  successive  branches  of  that  family,  and  principally 
to  the  loud  and  paramount  claim  of  proximity  of  blood 
to  the  intestate. 

Prior  to  the  novels  of  Justinian,  the  civil  law  admitted 
the  half  blood  to  the  inheritance  equally  with  the  whole 
blood ;  but  the  novel,  or  ordinance  of  Justinian,  changed 
the  Roman  law,  and  admitted  the  half  blood  only  upon 
failure  of  the  whole  blood.'  The  laws  of  all  countries, 
and  of  our  own  in  particular,  are  so  different  from  each 
other  on  the  subject,  that  they  seem  to  have  been  the 
result  of  accident  or  caprice,  rather  than  the  dictate  of 
principle.  There  seems  to  be  no  very  strong  general 
principle  (though,  no  doubt,  the  feelings  of  nature  might 
interpose  some  powerful  appeals  in  particular  cases)  why 
the  half  blood  should  be  admitted  equally  to  the  inheri- 
tance of  their  ancestor,  which  he  acquired  by  purchase, 
and  excluded  from  that  which  he  acquired  by  descent, 
devise,  or  gift,  from,  some  remoter  ancestor,  in  whose 
blood  they  do  not  equally  partake.  If  the  ancestor  was 
lawfully  seised  in  fee,  why  should  the  course  of  descent 
be  varied  according  to  the  source  from  which  his  title 
proceeded,  or  the  manner  of  his  procuring  it  ¥  If  the 
rule  of  inheritance  had  required  no  examination  beyond 
the  title  of  the  intestate,  and  the  proximity  of  blood  to 
him,  there  would  have  been  more  certainty  and  sim- 
plicity introduced  into  our  law  of  descents. 

•V.  In  default  of  lineal  descendants,  and  pa-     '407 
rents,  and  brothers  and  sisters,  and  their  descen- 
dants, the  inheritance  ascends  to  the  grandparents  of  the 
intestate,  or  to  the  survivor  of  them. 


•/ott.3.3.5.    Novel,  118, c.  3. 

znofcdoy  Google 


407  OF  KEAL  PROPERTY.  [Pan  VI. 

This  is  not  the  rule  that  has  recently  been  declared  in 
New- York,*  for  that  excludes,  in  all  cases,  the  grandpa- 
rents from  the  succession,  and  the  direct  lineal  ascending 
line  stops  with  the  lather.  The  grandparents  are  equally 
excluded  in  New-Jersey  and  North  Carolina ;  and  in 
Missouri  the  grandparents  lose  their  preference  as  near- 
est of  kin,  but  they  are  admitted  into  the  next  degree, 
and  take  equally  with  uncles  and  aunts.  In  New-Jer- 
sey, in  default  of  issue,  and  brothers  and  sisters  of  the 
whole  and  half  blood,  and  their  issue,  and  parents,  and 
there  be  several  persons,  all  of  equal  degree  of  consanguinity 
to  the  intestate,  the  estate  descends  to  them  as  tenants  in 
common.1*  The  grandparents  take  the  estate  before 
uncles  and  aunts,  in  most  of  the  United  States,  as  being 
nearer  of  kin  to  the  intestate,  according  to  the  computa- 
tion of  the  civil  law  ;  and,  therefore,  I  lay  it  down  as  a 
general  rule  in  the  American  law  of  descent.  I  appre- 
hend it  to  be  the  rule  in  the  states  of  Maine,  New-Hamp- 
shire, Vermont,  Massachusetts,11  Rhode  Island,  Connec- 
tion Pennsylvania,  Delaware,  Maryland,  Ohio,*1 
"408    Illinois,  South  Carolina,  Georgia,  'Alabama,  Mis- 


*  New-Tart  Retired  Statute*,  vol.  i.  752,  sec.  10. 

1  Act  of  New-Jer*ey,  1838.  Eimr1.  Dig.  131.  This  would  seem  from 
the  breadth  of  the  language  to  reach  uncles  end  easts,  and  exclude  grand- 

'  In  Massachusetts,  grandparents  take  before  the  dttcendantt  of  brothere 
and  eiaters,  as  being  nearer  of  kin.  Revaed  Statute;  1835.  So  it  must  be 
in  every  Mate  where  the  estate  descends  to  the  next  of  kin  after  brother*  and 
aicten,  and  there  be  no  raving  or  their  descendants-  The  Massachusetts  and 
Alabama  law  of  descents  saves  Uie  necessity  of  any  further  special  provi- 
sions after  default  of  issue,  parents,  brothers  nod  sisters,  and  their  descend- 
anli!,  by  declaring,  aa  a  general  role,  that  the  estate  shall  then  descend  to 
the  next  of  kin  in  equal  degree,  and  that  the  degree*  of  kindred  nhail  be 
computod  according  to  the  roles  of  the  civil  law.  Man.  Rewind  Sttluttt, 
1B35,  part  3,  tit  3,  c  61,  sec.  1. 5.  Aikin'i  Alabama  Dig.  3d  edit.  p.  139. 
This  is  a  clear,  simple  role  well  settled,  and  saves  the  trouble  of  all  farther 
entangled  investigations. 

*  In  Ohio,  if  lite  father  and  mother  be  dead,  the  estate  passes  to  the  next 
of  kin  to,  and  of,  the  blood  of  the  intestate.     Statute*  of  Okie,  1831,  p.  353. 
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sissippl,  and  Louisiana.*  In  Virginia,  in  default  of 
issue,  parents,  brothers  and  sisters,  and  their  descen- 
dants, one  moiety  of  the  estate  goes  to  the  paternal,  and 
the  other  to  the  maternal  kindred,  as  follow :  first  to 
the  grandfather,  and  next  to  the  grandmother,  and 
uncles,  and  aunts,  on  the  same  side,  and  their  descen- 
dants." This  is  also  the  rule  in  Kentucky,  by  the  statute 
of  1785  and  1796.  In  Indiana,  in  default  of  issue,  and 
parents  and  brothers  and  sisters,  and  their  descendants, 
all  the  personal  estate,  and  two-thirds  of  the  real  estate, 
descends  to  the  widow,  and  if  dead,  leaving  children  by 
a  previous  marriage,  they  take  half  of  the  estate,  real 
and  personal,  and  the  residue,  or  if  there  be  no  widow, 
or  her  children,  then  the  whole,  descends,  one  half  to  the 
paternal,  and  the  other  half  to  the  maternal  kindred, 
giving  in  either  case  preference  to  the  grandfather,  and 
next  to  the  grandmother,  and  in  default  of  either,  to  un- 
cles and  aunts,  and  their  descendants.*  In  Rhode 
Island,  if  there  be  no  grandfather,  then  the  estate  goes 
to  the  grandmother,  and  uncles  and  aunts  on  the  same 
side,  and  their  descendants,  or  such  of  them  as  exist. 
The  rule  is  the  same  as  that  existing  under  the  English 
statute  of  distributions  of  personal  estates,  by  which  it 
has  been  repeatedly  held,"  that  the  grandmother  took 
the  personal  estate  in  preference  to  uncles  and  aunts,  as 
nearer  of  kin.  The  analogies  of  the  law  would  have 
been  preserved,  and,  perhaps,  the  justice  of  the  case 
better  promoted,  if,  in  the  New-York  Revised  Statutes, 
remodelling  the  law  of  descents,  the  claim  of  kindred  on 
the  part  of  the  grandparent  had  not  been  rejected. 


•  Id  Arkansas  in  default  of  issue,  and  parents,  brothers  and  sisters,  and 
their  descend ants,  the  eatnte  descends  to  the  grandfather,  grandmother,  ancles 
Mod  aunts,  and  their  descendants  in  equal  parts.     Arkaniat  R.  S.  ah.  49. 

'  Rented  Coda  0/  Virginia,  edit.  1814,  vol.  i.  336. 

'  Rnistd  Sututn  of  Indiana,  1838,  p.  337. 

'  Bleckborougb  e.  Davis,  1  P.  Wm*.  41.  Woodnff  V.  Wiclcworth,  Free. 
>•  C*.  537. 
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.  VI.  Id  default  of  lineal  descendants,  and  parents,  and 
brothers  and  sisters,  and  their  descendants,  and  grand- 
parents, the  inheritance  goes  to  the  brothers  and  sisters, 
equally,  of  both  the  parents  of  the  intestate,  and  to  their 
descendants.  If  all  stand  in  equal  degree  of  consan- 
guinity to  the  intestate,  they  take  per  capita  ;  and  if  in 
unequal  degrees,  they  take  per  stirpes. 

This  is  the  rule  declared  in  New-York  with  the  ex- 
ception of  the  grandparents ;'  and  I  presume  it  may  be 
considered  with  some  slight  variations  in  particular  in- 
stances, as  a  general  rule  throughout  the  United 
•409  States.1*  It  is  confined,  *in  New-York,  to  cases  in 
which  the  inheritance  had  not  come  to  the  intes- 
tate on  the  part  of  either  of  his  parents.  The  rule  is 
controlled  in  that,  as  in  some  other  states,  by  the  fol- 
lowing rule. 

VIL  If  the  inheritance  came  to  the  intestate  on  the 
part  of  bis  father,  then  the  brothers  and  sisters  of  the 
father,  and  their  descendants  shall  have  preference ;  and, 
in  default  of  them,  the  estate  shall  descend  to  the  broth- 
ers and  sisters  of  the  mother,  and  their  descendants. 
But  if  the  inheritance  came  to  the  intestate  on  the  part 
of  his  mother,  then  her  brothers  and  sisters,  and  their 
descendants,  have  the  preference  ;  and)  in  default  of 
them,  the  brothers  and  sisters  on  the  father's  side,  and 
their  descendants,  take. 


•  New-York  Revited  Statute!,  vol.  i.  752,  wc  10.     Ibid.  753,  see  13. 

'  In  Khodo  III  sad,  In  default  of  grandparents,  anil  uncle*  and  aunts,  and 
their  descendants,  the  estate  goes  to  the  great  grandfather!  ;  and  if  none, 
then  to  the  great  grandmother*,  and  the  brother*  and  eiiteri  of  the  grand- 
parents, and  their  descendants.  See  Statute  of  Detcente,  January,  1823. 
In  Louisiana,  representation  only  takes  ptaea  in  favour  of  lineal  descendants, 
and  the  descendants  of  brother*  and  listen  ;  and  in  the  ascending  line,  the 
nearest  ancestor  in  degree  excludes  the  mare  remote.  CrnJ  Code,  No.  892, 
893.  And  in  the  case  of  a  default  of  heirs  to  the  extent  stated  in  the  text, 
the  inheritance  goes  to  the  collateral  relations ;  and  in  that  case,  he  whs  i* 
nearest  in  degree,  eiclodes  all  the  others  ;  and  if  there  be  several  in  the 
same  degree,  they  take  per  capita.    Ibid.,  No.  910. 
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This  rule  is  so  declared  in  the  New-York  Rented 
Statutes  p  and  the  adoption  of  the  same  distinction  in 
several  of  the  states,  and  the  omission  of  it  in  others, 
has  been  already  sufficiently  shown,  in  discussing  the 
merits  of  the  fourth  rule  of  inheritance.* 

Vlli.  On  failure  of  heirs,  under  the  preceding  rules, 
the  inheritance  descends  to  the  remaining  next  of  kin  to 
the  intestate,  according  to  the  rules  in  the  English  statute 
of  distribution  of  the  personal  estate,  subject  to  the  doc- 
trine in  the  preceding  rules  in  the  different  states,  as  to 
the  half  blood,  and  as  to  ancestral  estates,  and  as  to  the 
equality  of  distribution.' 

This  rule  is  of  very  prevalent  application  in  the  several 
states.  But  there  are  some  peculiarities  in  the  local 
laws  of  descent,  which  extend  their  influence  to  this  ul- 
timate rule.  Thus,  in  North  Carolina,  in  the  descent  of 
acquired  estates,  the  collateral  need  only  to  be  the 
nearest  relation  of  the  person  last  seised ;  but,  in  de- 
scended estates,  he  must  be  of  the  blood  of  the  first 
purchaser  f  and  the  rules  of  consanguinity  are  ascer- 
tained, not  by  the  rules  of  the  civil  law  as  applied  under 


*  Vol.  i.  753,  sec  10,  11, 19.  At  common  law,  say*  the  vice -chancel lor, 
in  Torrey  o.  Shaw,  3  Ed»oraV  It.  Y.  Ch.  Rip.  356,  the  wordi  ex  part* 
nalerna,  apply  to  a  descendible  estate,  when  it  is  a  question  of  inheritance 
among  collateral*  on  the  father's  or  mother*!  aide.  But  under  the  construc- 
tion given  to  the  New-York  Revises'  Statutes,  if  the  point  be  as  to  property 
acquired  hy  purchase,  and  the  party  last  seised  dies  without  iaene  or  lineal 
descendant*,  the  hein  on  the  father'*  side  are  preferred,  and  those  ex  parte 
maUrns  do  not  take  until  the  father's  aide  aro  extinct.  If  the  estate  coma* 
to  the  person  laat  wined  by  descant,  and  no  act  ho*  changed  it,  the  descent 
rdh  to  the  blood  of  the  first  purchaser,  so  that  if  the  property  came  by  de- 
scent from,  or  through  the  mother,  it  will  descend  ex  parte  mottrno. 

*  Tide,  supra,  p.  405.     Ibid.  n.  a. 

*  In  Michigan,  by  Act  of  March  12,  1827,  when  the  lineal  line  fails,  the 
estate  goes  to  the  next  of  kin  in  equal  degree,  and  those  who  represent  them, 
comuutingby  the  rules  of  the  civil  law  ;  and  there  ia  no  representation  among 
collaterals  beyond  brothers'  and  slaters'  children.  But  if  the  intestate  leave* 
no  issue  or  wife,  the  mother  takes  squally  with  the  brothers  and  «i*ten'. 

'  Boll  t.  Doiier,  1  Dneriux,  333. 
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the  statute  of  distribution,  but  by  the  rule  of  the 
*410     common  "law  in  its  application  to  descent."     In 

South  Carolina,  the  widow,  under  this  last  rule, 
will  take  a  moiety,  or  two-thirds  of  the  inheritance,  ac- 
cording to  circumstances.  In  Rhode  Island,  Virginia, 
Kentucky,  and  Maryland,  the  inheritance,  in  default  of 
heirs,  under  the  preceding  rules,  continues  to  ascend  to 
the  great  grandfathers,  and,  in  default  of  them,  to  the 
great  grandmothers,  and  to  the  brothers  and  sisters  of 
them  respectively,  and  their  descendants.  If  there  be 
no  kindred  on  either  side,  the  estate  goes,  in  Rhode 
Island,  New-Jersey,  Virginia,  Kentucky,  and  Ohio,  to  the 
husband  or  wife  of  the  intestate,  or  their  next  of  kin  if 
dead.  In  Indiana,  the  estate,  in  default  of  issue,  and 
parents,  and  brothers  and  sisters,  and  their  descendants, 
and  grandparents,  and  uncles  and  aunts,  in  the  pa- 
ternal line,  and  their  descendants,  great  grandparents, 
and  great  uncles  and  aunts,  and  their  descendants,  the 
whole  estate,  real  and  personal,  descends  to  the  widow, 
or  if  dead  to  her  children  by  a  former  marriage,  and  in 
default,  then  to  the  state,  for  the  use  of  common  schools. s 
In  Alabama,  in  default  of  children  and  their  descend- 
ants, and  brothers  and  sisters  and  their  descendants, 
and  father  and  mother,  the  next  of  kin  computed  by  the 
rules  of  the  civil  law,  take  equally .°  In  Louisiana,  the 
direct  lineal  ascending  line,  after  failure  of  brothers 
and  sisters,  and  their  descendants,  is  first  to  be  ex- 
hausted, before  the  estate  passes  to  the  other  collateral 
relations.  The  ascendants  take  according  to  proxi- 
mity to  the  intestate ;  so  that  the  grandfather  will  ex- 
clude the  great  grandfather.     The  ascendants  in  the 


*  Tfarth  Carolina  Renittd  Slxtuttt,  1837,  vol.  1.  p.  237. 

1  Rtziitd  SUMt*  of  Indiana,  183B,  p.  33B.  In  Arkatiisa  if  thorn  be  no 
ohildreu  or  their  dowsaudsnU,  or  father,  mother,  or  their  rloiceodante,  or  >oj 
paternal  or  maternal  kindred,  capable  or  inheriting,  the  whole  real  and  per- 
sonal estate  goea  to  the  wife.   R.  S.  c.  49. 

•  Digttt  of  Law  of  Alabama,  885. 
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paternal  and  maternal  lines,  in  the  same  degree,  take 
equally.* 

New-York  forms,  also,  a  distinguished  exception  to 
this  last  rule  of  inheritance ;  for,  in  all  cases  not  within 
the  seven  preceding  rules,  the  inheritance  descends  ac- 
cording to  die  course  of  the  common  law.b 

The  common  law  rales  of  descent  were  the  law  of 
the  colony  and  the  state  of  New-York,  down  to  1783. 
The  law  was  then  altered ;  and  the  statute  altering  it 
was  re-enacted  in  an  improved'state,  in  1786.'  The  law 
still  required  the  heir  to  be  heir  to  the  person  dying 
seised ;  and  the  inheritance  descended,  1-  to  his  lawful 
issne,  standing  in  equal  degree,  in  equal  parts ;  S.  to  his 
,  lawful  issne,  and  their  descendants,  in  different  degrees, 
according  to  the  right  of  representation ;  3.  to  the  father ; 
4.  to  brothers  and  sisters ;  5-  to  the  children  of  brothers 
and  sisters.  The  right  of  primogeniture,  and  preference 
of  males,  was,  in  these  cases,  superseded.  In  all 
cases  of  descent  beyond  •those  five  cases,  the  com-  *411 
moo  law  was  left  to  govern.  The  Revised  Sta- 
tute?, as  we  have  seen,  have  carried  the  innovation  much 
farther ;  and  the  estate  descends  under  the  principle  of 
equality  of  distribution;  6.  to  the  descendants  of 
brother's  and  sister's  children  to  the  remotest  degree ; 
7.  to  the  brothers  and  sisters  of  the  father  of  the  intes- 
tate, and  their  descendants ;  and  then  to  the  brothers 
and  sisters  of  the  mother  of  the  intestate,  and  their  de- 
scendants, or  to  the  brothers  and  sisters  of  both  father 
and  mother  of  the  intestate,  and  their  descendants,  ac- 
cording to  the  various  ways  in  which  the  estate  may 
have  been  acquired.    It  is  a  matter  of  some  surprise, 


'  Civil  Code  of  LauUiana,  art.  901—904.  The  law  of  aneceeaion  in 
LooMaaa  ia  taken  almoet  literally  from  the  Code  Napoleon. 

*  NttB-  Turk  United  Statulti,  toI.  L  753,  aec.  1 6. 

•  The  firtt  tot  waa  paaesd  the  19th  July,  1782 ;  and  the  second  act  was 
pawd  on  the  23d  Feb.  1786.  8*o  1  Reviled  £auw  o/ 1813,  p.  52.  BM  eleo 
Jackaon  v.  Howe,  14  John*.  405. 
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that  the  Revised  Statutes  of  New-York  did  not  proceed, 
and,  in  cases  cot  provided  for,  follow  the  example  of  the 
law  of  descents  in  most  of  the  states  of  the  union,  and 
direct  the  inheritance  to  descend  to  the  next  collateral 
kindred,  to  be  ascertained,  as  in  the  statute  of  distribu- 
tion of  the  personal  estates  of  intestates,  by  the  rules  of 
the  civil  law.  Instead  of  that  we  have  retained  in  New- 
York,  in  these  remote  cases,  the  solitary  example  of  the 
application  of  the  stern  doctrine  and  rules  of  the  common 
law.  But,  except  for  the  sake  of  uniformity,  it  is, 
perhaps,  not  material,  in  cases  under  this  last  rule, 
which  of  the  provisions  is  to  govern.  The  claims  of 
such  remote  collaterals  are  not  likely  to  occur  very 
often ;  and  as  the  stream  of  the  natural  affections,  so 
remote  from  the  object,  must  flow  cool  and  languid, 
natural  sentiments  and  feelings  have  very  little  concern 
with  the  question. 

The  distinguishing  rules  of  the  common  law  doctrine 
of  descent,  are  the  converse  of  those  in  this  country. 
They  consist  of  the  following  principles  of  law,  vut : 
preference  of  males  to  females ; — primogeniture  among 
the  males ; — the  inheritance  shall  never  lineally  as- 
cend ; — the  exclusion  of  the  half  blood ; — the  strict  ad- 
herence to  the  doctrine  of  succession,  per  stirpes; — the 
collateral  heir  of  the  person  last  seised,  to  be  his  next 
collateral  kinsman  of  the  whole  blood ; — and  kindred 

derived  from  the  blood  of  the  male  ancestors, 
•412     however  remote,  to  be  preferred  to  kindred  *from 

the  blood  of  the  female  ancestors,  however  near, 
unless  the  land  came  from  a  female  ancestor.1  These 
rules  are  of  feudal  growth ;  and,  taken  together,  they 
appear  to  be  partial,  unnatural,  and  harsh,  in  their  prin- 
ciples, and  operation,  especially  when  we  have  just 
parted  with  the  discussion  of  our  own  more  reasonable 
and  liberal  doctrine  of  descent.    Sir  Matthew  Hale, 


•  a  Black:  Cam.  c.  14, 
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however,  was  of  a  very  different  opinion.'  He  was 
well  acquainted  with  the  Roman  law  of  distribution  of 
real  and  personal  estates,  which  we,  in  this  country, 
have  closely  followed ;  and  yet  he  singles  out  the  law  of 
descent,  and  couples  it  with  trial  by  jury,  as  being  two 
titles  equally  showing,  by  their  excellence,  a  very  visi- 
ble superiority  of  the  laws  of  England  above  all  other 
laws.  So  natural,  and  so  powerful,  is  the  impression  of 
education  and  habit,  in  favour  of  the  long  established 
institutions  of  one's  own  country .b 

There  are  some  other  rules  and  regulations  on  the 
subject  of  descents,  of  which  it.  would  be  proper  to  make 
mention  before  we  close  our  examination  of  this  title. 

I.  Posthumous  children,  as  has  been  already  men- 
tioned, inherit,  in  all  cases,  in  like  manner  as  if  they 
were  born  in  the  lifetime  of  the  intestate,- and  had  sur- 
vived him.     This  is  the  universal  rule  in  this  country.' 


*  Hale' i  Hittary  of  the  Common  Law,  vol.  ii.  74. 

k  The  English  law  of  inheritance  underwent  some  amendments  by  the 
statute  of  3  and  A  William  IV.,  a.  106.  It  declared  that  descent  should  al ways 
be  traced  from  the  purchaser,  and  the  penon  last  entitled  should  be  con- 
sidered the  purchaser  unless  he  acquired  the  land  by  descent,  and  then  the 
person  from  whom  he  inherited  Waa  to  be  considered  the  purchaser.  And  if 
land  be  denied  to  the  beir,  he  shall  take  as  devises  and  not  by  descent,  and 
when  a  person  takes  by  purchase  under  a  limitation  by  deed  to  the  heirs  of 
the  ancestor,  or  under  a  similar  limitation  by  will,  the  descent  shall  be  traced 
an  if  snob  ancestor  was  the  puro baser— brother  or  sister  shall  trace  descent 
through  their  parent — lineal  ancestor  may  be  heir  to  bis  issue,  in  preference 
to  collateral  persons  claiming  through  him,  that  is,  for  instance,  the  lather 
before  the  brother — no  maternal  anoestors,  or  their  descendants,  to  inherit 
wnlil  alt  the  paternal  ancestors  and  their  descendants  have  failed — male  pa- 
ternal and  maternal  ancestors  and  descendants  to  be  preferred  to  female — 
persons  related  by  the  half  blood  may  inherit,  and  the  place  of  a  relation  by 
the  half  blood  in  order  of  inheritance,  to  be  next  after  the  relation  in  the 
■erne  degree  of  the  whole  blood  and  Lie  issue,  where  the  common  ancestor 
in  a  mole,  and  next  alter  the  common  ancestor,  where  a  female. 

*  Ntm-York  RtvUed  Solutes,  vol.  i.  754,  sec  IB.  Netc-Jeriey  Revited 
Statute),  1847,  p.  340.  So,  if  a  future  estate  be  limited  to  heirs,  issue,  or 
children,  posthumous  children  take,  in  the  same  manner,  u  if  living  at  the 
death  of  their  parent.     Ibid.  735,  see.  30.    Oriffith't  Regtitsr,  h.  t,,  and  the 
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It  is  equally  the  acknowledged  principle  in  the  English 
law;  and,  for  all  the  beneficial  purposes  of  heirship, 
a  child  in  ventre  ta  mere  is  considered  as  absolutely 
bora.* 

II.  In  the  mode  of  computing  the  degrees  of  consan- 
guinity, the  civil  law,  which  is  generally  followed  in  this 
country  upon  that  point,  begins  with  the  intestate,  and 
ascends  from  him  to  a  common  ancestor,  and  descends 

from  that  ancestor  to  the  next  heir ;  reckoning  a 
"413    degree  for  *each  person,  as  well  in  the  ascending 

as  descending  lines.  According  to  this  rule  of 
computation,  the  father  of  the  intestate  stands  in  die  first 
degree,  his  brother  in  the  second,  and  his  brother's  chil- 
dren in  the  third.  Or,  the  grandfather  stands  in  the 
second  degree,  the  uncle  in  the  third,  the  cousins  in  the 
fourth,  and  so  on  in  a  series  genealogical  order.  In  the 
canon  law,  which  is  also  the  rule  of  the  common  law,  in 
tracing  title  by  descent,  the  common  ancestor  is  the  ter- 
minut  a  quo.  The  several  degrees  of  kindred  are  de- 
duced from  him.  By  this  method  of  computation,  the 
brother  of  A.  is  related  to  him  in  the  first  degree  instead 
of  being  in  the  second,  according  to  the  civil  law ;  for  he 
is  but  one  degree  removed  from  the  common  ancestor. 
The  uncle  is  related  to  A.  in  the  second  degree ;  for 
though  the  uncle  be  but  one  degree  from  the  common 
ancestor,  yet  A.  is  removed  two  degrees  from  the 
grandfather,  who  is  the  common  ancestor.6 


itatute  law*  of  thfl  several  Mates.  Hon.  Recited  Sutvtei  of  1835.  This 
wu  not  the  law  in  Virginia  until  1840,  and  then  by  ststnte,  poathoarao* 
nhildren,  wan  restored  to  their  full  right  of  inheritance  a*  children.  £•- 
mcot't  Digtit,  rot  i.  600,  001.  In  Tennessee  and  New-Jeraej,  if  a  poatfan- 
uwra  child  be  neither  prurided  for  Bar  disinherited  bj  will,  bat  only  preter- 
mitted, ha  take*  his  shara  of  the  estate.  Stotutse/  Ttnneitrt,  1836,  p.  930. 
United  Statute  Ncv>Jer—y,  1847. 

•  Statute  9  and  10  William  III.,  c.  16.    Doc  v.  Clark,  9  H.  Block*.  Km. 

an. 

*  3  Black*.  Cam.  906.  924. 504. 
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FIT.  Under  the  English  law,  illegitimate  children  can- 
not take  by  descent,  for  they  hare  not,  in  contempla- 
tion of  law,  inheritable  blood.*  Nor  can  they  transmit 
by  descent  except  to  their  own  offspring,  for  they  have 
do  other  heirs.  The  NewYork  Revised  Statute*?  have 
continued  the  rule  of  the  English  law,  denying  to  chil- 
dren and  relatives  who  are  illegitimate  the  capacity  to 
take  by  descent  But  the  estate  of  an  illegitimate  intes- 
tate may  descend  to  his  mother ;  and,  if  she  be  dead,  to 
his  relatives  on  the  part  of  the  mother,  the  same  as  if  he 
bad  been  legitimate.' 

This  introduction  of  a  provision  into  the  law  of  de- 
scents in  New-York,  in  favour  of  the  mother  of  bastards, 
falls  short  of  the  extent  of  the  provision  in  relation  to 
them  in  some  of  the  other  states.  In  the  states  of  Maine,*1 
New-Hampshire  Massachusetts,'  New-Jersey,  Penn- 
sylvania, Delaware,    South  Carolina,  Georgia,    A.U- 


*  The  heir  most  b*  bom  a/In-  actual  nan-tag-*  of  Ait  father  and  vutker, 
in  order  to  enable  him  to  inherit  real  estate  in  England  aa  heir.  Though  a 
penwn  born  in  Scotland  before  marriage  beoomea  by  the  law  of  Scotland 
legitimate  upon  the  subsequent  marriage  of  hia  parenta,  ha  stilt  sannot  take 
real  estate  in  England  aa  heir.     Doe  a.  Vardill,  G  Bingham  S.  C.  385. 

b  Vol.  i.  753,  see.  14.     Ibid.  754,  aec  19. 

*  By  the  act  of  New- York  of  May  13,  1845,  if  lue  illegitimate  hiw  left  a 
mother,  and  no  child,  daacendant  or  widow,  the  mother  takea  the  whole 

'  By  statute  in  Maine,  in  1838,  oh.  338,  an  illegitimate  child  is  deemed 
heir  to  the  person  adjudged  to  be  the  putative  father,  or  who  in  writing  ac- 
knowledges himself  to  be  anch,  and  ha  it  in  all  cases  an  hair  to  hie  mother. 

*  Cooley  a.  Dewey,  4  Pick.  Rtp.  S3.  But,  in  1838,  the  law  in  Maanaho- 
aalta  waa  so  far  altered  aa  to  allow  an  illegitimate  child  to  inherit  immedi- 
ately from  the  mother.  He  is  now  the  lawful  heir  to  hia  mother,  but  he  can- 
nut  claim,  aa  representing  her,  any  part  of  the  estate  of  har  kindred,  lineal 
or  collateral  If  he  die*  intestate  without  lawful  ietne,  hia  estate  descends  to 
hia  mother.  And  if  the  parenta  intermarry,  and  have  other  children,  and 
the  father  acknowledge*  him  aa  hi*  child,  the  Reviaed  Statntee  of  1835,  de- 
clare that  such  child  shall  be  considered  aa  legitimate  to  all  intents  and  pur- 
poses, ezoept  that  he  shall  not  be  allowed  to  claim,  aa  representing  either  of 
hia  parenta,  any  part  of  the  estate  of  any  of  their  kindred,  either  lineal  or 
collateral.    MaMaeiuittU  Jtrotttd  Sfaittin  of  1835,  p.  414. 
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bama,  "rtnd  Mississippi,  bastards  are  placed  generally 
under  the  disabilities  of  the  English  common 
law;  though,  in  several  of  these  states,  as  we  no- 
ticed in  a  former  volume,"  bastards  may  be  rendered 
legitimate  by  the  subsequent  marriage  of  their  parents. 
In  the  states  of  Vermont,  Rhode  Island,  Virginia,  Ken- 
tucky ,b  Ohio,  Indiana,  and  Missouri,  bastards  can  inherit 
from,  and  transmit  to,  their  mothers,  real  and  personal 
estates."  The  principle  prevails,  also,  in  Connecticut, 
Illinois,  Maryland,  North  Carolina,  Tennessee,  and 
Louisiana,  with  some  modifications.  Thus,  it  has  been 
adjudged  in  Connecticut,  that  illegitimates  are  to  be 
deemed  children  within  the  purview  of  the  statute  of 
distributions,  and,  consequently,  that  they  can  take  their 
share  of  the  mother's  real  and  personal  estate,  equally 
as  if  they  were  legitimate."    It  is  not  said,  in  the  Con- 


■  Vol.  u.  209. 

b  la  Virginia,  Kentucky,  and  Missouri,  by  statute,  bastards  can  take  real 
estate  by  descent  from  or  through  the  mother,  and  transmit  the  same  to 
their  line  as  descendants,  in  like  manner  u  if  they  went  legitimates.  But 
the  statute  gives  them  no  capacity  to  take  an  inheritance  from,  or  transmit 
one  to,  their  collateral  kindred.  In  Georgia,  illegitimate  children  may  in- 
herit from  (heir  mother  and  From  one  another.  In  Vermont,  by  statute,  (Re- 
vised Statute*  of  Vermont,  1839,  p.  333,)  baatards  are  capable  of  inheriting 
and  transmitting  inheritances  on  the  part  of  the  mother ;  and  under  this 
statute  it  is  held,  that  one  illegitimate  child  can  inherit  to  another  illegiti- 
mate child  by  the  same  mother  equally  as  if  it  were  a  legitimate  child. 
Town  of  Burlington  e.  Fosby,  6  Vermont  Rep.  83. 

■  The  Indiana  Statute  does  not  say  that  the  mother  can  inherit  from  bar 
bastard  son,  it  only-  says  be  inherits  from  her  as  a  legitimate  child,  and  that 
if  the  putative  father  marries  the  mother  and  acknowledges  himself  to  be 
father  of  the  child,  it  is  then  to  be  doomed  legitimate.  ICevieed  Statute*  of 
Indiana,  1838,  p.  336. 

•  Heath  t>.  White,  S  Conn.  Rep.  228.  This  decision  is  not  relished  in  the 
case  of  Cooley  b.  Dewey,  4  Pick.  JUp.  493,  because  it  extends  the  word 
children,  in  the  statute  of  distributions,  beyond  its  settled  meaning  in  the 
English  statute,  and  in  those  American  statutes  whiob.  are  a  transcript  at 
that  part  of  it.  In  respect  to  wills,  the  rule  of  construction  is,  that  jsrisssi 
facie  illegitimate  children  do  not  take  under  the  description  of  children  ;  and 
there  must  be  evidence  to  be  collected  from  the  will  itself,  or  eitrmsically,  in 
show  affirmatively,  that  the  teaUtoi  intended  that  his  illegitimate  children 
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necticut  case,  that  bastards  can  transmit  an  estate  by 
descent  beyond  the  permission  in  the  English  law;  and 
in  the  absence  of  any  positive  provision  in  the  case,  it  is 
to  be  presumed  they  cannot.  They  can,  however,  be 
heirs  to  each  other  through  the  mother  jure  repreienta- 
ttorew.'  In  Maryland,  by  the  act  of  1835,  ch.  156,  ille- 
gitimate children,  and  their  issue,  are  declared  capable 
in  law  to  take  and  inherit  real  and  personal  estate  from 
their  mother,  and  from  each  other,  and  from  the  descend- 
ants of  each  other,  in  like  manner  as  if  born  in  lawful 
wedlock."  In  North  Carolina,  bastards  inherit  to  their 
mothers,  if  there  be  no  legitimate  child ;  and  bastards 
brothers  and  sisters  inherit  to  each  other,  if  one  of  them 
dies  intestate  and  without  issue.  The  mother  is  ex- 
cluded.' The  rule  in  Illinois  and  Tennessee  goes  as  far 
as  that  in  North  Carolina  in  respect  to  the  capacity 
of  the  bastard  to  inherit  to  their  mother.d  *In  *415 
Louisiana,  the  recognition  of  the  rights  of  natural 
or  illegitimate  children,  is  (with  the  exception  of  those 
whose  father  is  unknown,  or  the  offspring  of  adulterous 


■honld  take,  or  they  trill  not  bo  included.  Wilkinuoii  r.  Adami,  1  Vee.  $ 
Bea.  422.  Swuino  o.  Kennerley,  ibid.  469.  Beacheroft  0.  Beacheroft,  1 
Mmdd.  Rep.  234,  Phil.  edit.  Sherman  v.  Angetl,  1  Bailey'e  Eg.  Rep.  351. 
Collins  r.  Hoiie,  9  Paige  Rep.  88.  In  Bsgley  v.  Mollard,  1  Rumll  4- 
Mylne,  581,  the  Master  of  the  Rolls  declared,  tbat  illegitimate  children  can- 
not take  under  the  general  description  in  a  will  of  children,  provided  there 
be  legitimate  children  lobe  included.  This  wan  laying  down  (he  rule  with 
nnqnalified  rigour  and  going  beyond  the  more  just  and  liberal  construction 
declared  by  soma  of  the  common  law  judges,  in  the  case  of  Wilkinson  r- 
Adama,  and  by  the  Vice-Chancellor,  in  Beacheroft  i.  Beacheroft 

•  Brown  c  Dye,  2  Wool's  Rep-  280. 

fc  See  Brewer  u.  Blonghor,  14  Peteri,  178,  on  the  construction  of  the 
Maryland  statute. 

•  FlinUiam  o.  Holder,  1  Bad.  <fr  Dec.  Equity  Cote;  345,  statute  of  1799. 
North  Carolina  Rtsited  Statute*.  1837,  p.  237. 

'  Bastards  are  enabled  in  North  Caroline,  to  inherit  the  real  estate  where- 
of the  putative  father  might  die  seised,  provided  he  petitioned  a  court  of  jus- 
tice for  the  purpose,  and  showed  that  he  had  intermarried  with  the  mother. 
or  that  she  waa  dead  and  obtained  an  order  for  the  legitimation  of  the  child. 
1  North  Carolina  Revised  Statute;  1837,  p.  92. 
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or  incestuous  connexions,)  carried  beyond  any  other  ex- 
ample in  the  United  States.  IT  they  have  been  duly 
acknowledged,  they  inherit  from  the  mother,  if  she  has 
no  lawful  issue ;  they  inherit  from  the  father  likewise,  if 
he  leaves  no  wife,  or  lawful  heir.  The  father  and  mo- 
ther inherit  equally  from  their  illegitimate  offspring ;  and 
in  default  of  parents,  and  ascendants  and  descendants, 
the  estate  goes  to  the  natural  brothers  and  sisters  of  the 
bastard,  and  to  their  descendants.* 

The  laws  of  different  nations  have  been  as  various 
and  as  changeable  as  those  in  the  United  States,  on  this 
painful  but  interesting  subject.  By  the  Roman  law,  as 
declared  by  Justinian,  the  mother  succeeded  to  the  es- 
tate of  her  illegitimate  children ;  and  those  children 
could  take  by  descent  from  her ;  and  they  also  took  a 
certain  portion  of  their  father's  estate.  There  was  a 
distinction  between  natural  children  who  were  the  off- 
spring of  a  concubine,  and  the  spurious  brood  of  a  com- 
mon prostitute ;  and  while  the  law  granted  to  the  latter 
the  necessaries  of  life  only,  the  former  were  entitled  to 
succeed  to  a  sixth  part  of  the  inheritance  of  the  father." 
The  French  law,  before  the  revolution,  was  in  many 
parts  of  the  kingdom,  as  austere  as  that  of  the  Eng- 
lish common  law ;  and  the  bastard  could  neither  take 
nor  transmit  by  inheritance,  except  to  his  own  lawful 
children.'     In   June,  1793,  in    the    midst  of   a   total 


•  CMCeiff  JL™i«nna,  art.  912— 917.     Laolotto-.  Heir.  ».  \ 
11  Lout*.  Rep.  179. 

•  Intt.  3.3.  7.     Ibid.  3,  4-3.    Cod*,  6.  57,  6.    lintel,  18.5.  5.    I 
Hut,  Td.  Tiil.  67, 68. 

•  Domat,  vol.  L  liL  Succeuum*,  part  3,  arc.  12.  Ibid.  h.  1,  tit.  I,  m.  9. 
Ibid,  h.  2,  lit.  3,  sec.  11.  D'Agxeneau,  Divert,  hit  Its  Ba$tardt,  ffimn, 
tom.tiL  381.  Pathicr,  Traiti  die  Succetsimu,  nit.  3,  aeo.3.  Tiiia  wa»  not, 
however,  the  universal  rale,  for  in  boihu  of  the  province*  of  France,  tbey  fol- 
lowed the  mora  indatgont  prnvisiiros  of  the  Roman  law.  Htpertoire  de  Jw- 
riepntdence,  par  Merlin,  tit.  Batlard*.  Bastard*,  as  we  have  already  seen, 
(sea  nupra,  vol.  ii.  90S,)  wore  legitimated,  under  the  civil  law,  by  the  sobae- 
quest  uian-iago  of  the  parent* ;  and  this  waa  the  ancient  law  of  the  Duchy  of 
Normandy.    Grand  Co*i*mtr,  c.  97. 
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•revolulion  in  government,  morals,  and  law,  bastards, 
duly  recognised,  were  admitted  to  all  tbe  rights  of  law- 
ful children.  But  the  Napoleon  code  checked  this  ex- 
treme innovation,  and  natural  children  were  declared 
not  to  be  heirs  strictly  sneaking ;  but  they  were  admitted, 
when  duly  acknowledged,  to  succeed  to  the  entire  estate 
of  both  their  parents  who  died  without  lawful  heirs,  and 
to  ratable  portions  of  the  estate,  even  if  there  were  such 
heirs.  If  the  child  dies  without  issue,  his  estate  de- 
volves to  the  father  and  mother  who  have  acknowledged 
him."  The  French  law,  in  imitation  of  the  Roman, 
distinguishes  between  two  classes  of  bastards ;  and  while 
it  allows  to  the  child  of  an  adulterous  and  incestuous 
intercourse,  only  a  bare  subsistence,  the  other,  and  more 
fortunate  class  of  illegitimates,  are  entitled  to  the  suc- 
cession, to  tbe  qualified  extent  which  is  stated.  The 
new  dispositions  in  the  code  are  so  imperfect,  that  M. 
Toulb'er  says  they  have  led  to  a  great  many  contro- 
versies and  jarring  decisions  in  tribunals.1* 

In  Holland,  bastards  inherit  from  the  mother ;  and 
they  can  transmit  by  descent  to  their  own  children,  and, 
in  default  of  them,  to  the  next  of  kin  on  tbe  mother's 
side.' 


■  Ctde  NapoU™,  art.  723.  75G,  757, 758.  765. 

k  Toattiei'l  Droit  Civil  Fraaeau,  Lorn.  if.  sec.  348-2711.  He  gives  de- 
tail of  aomo  at  those  controverted  point?. 

*  Imtitutet  of  the  Laat  of  Holland,  by  Vander  Linden,  translated  by 
Henry,  165.  Commentaries  of  Van  L*euwen,34.  287,  edit.  Land.  1820.  It 
is  stated  by  Van  Leenwen,  that,  anciently,  illegitimate  children  were  reputed, 
in  Holland  and  Germany,  to  be  no  disgraced  as  to  be  excluded  from  all  hon- 
ourable office,  and  oven  to  be  incompetent  witnesses  against  parsons  of 
legitimate  birth.  Heineccius  wrote  a  dissertation  entitled,  Dc  Leois  Nota 
Macula,  andhehas  treated  the  subject  with  his  mail  exuberance  of  learning. 
He  agrees  with  Thomarius,  in  onponitioa  to  Gothofredne,  that  natural  chil- 
dren were  DM  branded,  at  Rome,  even  with  light  disgrace,  nee  levi  iota  in- 
eigniti;  but  he  admits  that  the  rule  is  different  iu  Germany.  They  ere  ex- 
cluded from  the  inheritance,  and  bear  the  mark  of  disgrace  ;  semper  Uvi 
•ofa  adiperti  faim  vidcutur.  Heineeciua  then  enters  into  an  eulogium  on 
this  branch  of  Germanic  jurisprudence,  and,  with  tbe  zeal  of  a  patriot,  on- 
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"When  the  statute  law  of  New-York  was  recently 
revised,  and  the  law  of  succession  on  this  point 
altered,  it  might  have  been  as  well  to  have  ren- 
dered illegitimate  children  capable  of  succeeding  to  the 
estate  of  the  mother  in  default  of  lawful  issue.  The  al- 
teration only  goes  to  enable  the  mother,  and  her  rela- 
tions, to  succeed  to  the  child's  intestate  estate.  If  a 
discrimination  was  to  be  made,  and  the  right  of  descent 
granted  to  one  party  only,  then  surely  the  provision 
should  have  been  directly  the  reverse,  on  the  plain 
principle,  that  the  child  is  innocent,  and  the  mother  guilty 
of  the  disgrace  attached  to  its  birth.  The  parents  are 
chargeable  with  the  disabilities  and  discredit  which 
they  communicate  to  their  offspring ;  and  the  doctrine 
has  extensively  prevailed,  that  the  law  ought  not  to 
confer  upon  such  parents,  by  its  active  assistance,  the 
benefits  of  their  child's  estate.  The  claim  for  the  inter- 
position of  the  law  in  favour  of  the  mother  and  her  kin- 
dred, and  especially  in  favour  of  the  putative  father,  is 
held,  by  high  authority,  to  be  destitute  of  any  founda- 
tion in  public  policy." 

IV.  There  is  generally,  in  the  statute  laws  of  the 
several  states,  a  provision  relative  to  real  and  personal 
estates,  similar  to  that  which  exists  in  the  English 
•418  statute  of  distribution,  'concerning  an  advance- 
ment to  a  child.     If  any  child  of  the  intestate  has 


dortakea  lo  show,  even  from  Tacitus  downwards,  that  no  nation  at 
the  Gorman*  In  the  Talus  which  they  wt  upon  the  Tirtueof  chastity.  Mei- 
ntttU  Optra,  lorn.  il.  ExtrciMio  7,  msc.  33.  34.  Id  1771,  the  King  of  Den- 
mark declared,  by  ordinance,  tint  illegitimate  birth  should  no  longer  be  con- 
sidered a  dishonour,  and  bastards  wore  placed  on  au  equality  with  children, 
born  in  wedlock,  in  regard  to  ecclesiastical  rights,  and  employments  in  the 
church.    DodiUtfM  Ann.  Reg.  for  1771,  p.  135. 

•  See  the  remarks  of  Ch.  J.  Parker,  in  4  Pick.  Rep.  95.  Lord  C  B.  Gil- 
bert places  the  exclusion  of  bastards  from  (he  feudal  succession  on  high  and 
lofty  principles  of  honour  and  morality.  "  The  lords  would  not  be  served  by 
any  persons  that  had  thai  stain  on  their  legitimation,  nor  suffer  aucb  imrao- 
raliliea  iu  their  seieral  clans,"    Gilbert  on  Tenures,  17. 
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been  advanced  by  him  by  settlement,  either  out  of  the 
real  or  personal  estate,  or  both,  equal  or  superior  to  the 
amount  in  value  of  the  share  of  such  child  which  would 
be  due  from  the  real  and  personal  estate,  if  no  such  ad- 
vancement had  been  made,  then  such  child,  and  his  de- 
scendants, are  excluded  from  any  share  in  the  real  or  per- 
sonal estate  of  the  intestate.  But  if  such  advancement 
be  not  equal,  then  the  child,  and  his  descendants,  are 
entitled  to  receive,  from  the  real  and  personal  estate, 
sufficient  to  make  up  the  de6ciency,  and  no  more.  The 
maintenance  and  education  of  a  child,  or  the  gift  of 
money,  without  a  view  to  a  portion,  or  settlement  in  life, 
is  not  deemed  an  advancement.  An  advancement  of 
money  or  property  to  a  child  is  prima  facie  an  advance- 
ment, though  it  may  be  shown  that  it  was  intended  as  a 
gift  and  not  an  advancement." 

This  is  the  provision  as  declared  in  the  New-York 
Revised  Statute*?  and  it  agrees,  in  substance,  with  that 
in  the  statute  laws  of  the  other  states."  The  basis  of  the 
whole,  is  the  provision  in  the  statute  of  distribution  of 
33  and  33  Charles  II. ;  though  there  are  a  few  shades  of 
difference  in  the  local  regulations  on  the  subject.11  The 
statutes  in  Maine,  Vermont,  and  Massachusetts  have 
mentioned  the  requisite  evidence  of  the  advancement ; 
and  it  is  to  consist  of  a  declaration  to  that  effect  in  the 
gift  or  grant  of  the  parent,  or  of  a  charge  in  writing  to 
that  effect  by  the  intestate,  or  of  an  acknowledgment  in 


*  The  I)  islribiitees  of  Mitchell  e.  Mitchell,  Alabama  Rep.  If.  S.,  vol  viii. 
414. 

*  Vol.  i.  754,  nc  23,  24,  25,  2G.    Ibid.  vol.  ii.  97,  bm.  76,  77,  78. 

■  Matt.  Revised  Statute!,  183S,  part  3,  lit.  2,  e.  Gl.  Pardon's  Pran, 
Dig.  553.  Etmsr't  N.  J.  Dig.  130.  North  Carolina  Revised  Statute; 
1837,  vol.  L  336.  Revised  Statute)  of  Vermont,  1839,  p.  293.  Alabama 
Statute,  Clay's  Digest,  197.  25. 

*  Edward*  o:  Freeman,  2  P.  Win*.  435.  Waylud  o.  Waylaad,  2  Alt. 
635.     Baroer  t>-  Taylor's  Helm,  9  Dunn  Kentucky  Rep.  85. 
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writing  by  the  child.  The  provision  in  those  states,  and 
in  Kentucky,  applies  equally  to  grandchildren ;  whereas 
the  language  of  die  provision  is,  generally,  in  the  other 
states,  like  that  in  the  statute  of  distribution,  confined 
to  an  advancement  to  the  child  of  the  parent.*  It  is 
declared  in  New-York,  that  every  estate  or  interest 
given  by  a  parent  to  a  descendant,  by  virtue  of  a 
beneficial  power,  or  of  a  power  in  trust,  with  a  right  of 
selection,  shall  be  deemed  an  advancement.*  In  Mew- 
Jersey,  the  statute  uses  the  word  inue,  which  is 
•419  a  word  of  "more  extensive  import  than  the  word 
child ;  though  children,  as  well  as  issue,  may 
stand,  in  a  collective  sense,  for  grandchildren,  when  the 
justice  or  reason  of  the  case  requires  it."  It  would  have 
been  better,  however,  if  the  statutes  on  this  subject  had 
been  explicit,  and  not  have  imposed  upon  courts  the  ne- 
cessity of  extending,  by  construction,  and  equity,  the 
meaning  of  the  word  child,  so  as  to  exclude  a  grand- 
child who  should  come  unreasonably  to  claim  his  dis- 
tributive share,  when  be  had  already  been  sufficiently 
settled  by  advancement.11 


•  Id  Pennsylvania,  ■■  the  question  of  advancement  depend*  upon  (he  in- 
tention of  the  parent,  it  ii  held  thai  the  declaration*  of  the  parent  at  the 
time,  or  the  adiui«ioua  of  the  child,  at  the  time  or  afterward*,  are  evidence 
of  it.     Denitl  King't  Ettatt,  G  Wharton,  370. 

*  Sew-York  Rtcimd  Statute*,  to!,  i.  737,  nee.  197.  Id  Ohio,  the  provi- 
iion  applie*  when  any  child,  or  if*  iumt,  hai  been  tbtu  advanced.  Sta- 
tute* of  Ohio,  1831. 

•  Wydtb  v.  Blockman,  1  Vet.  in.  196.  Rnyle  v.  Hamilton,  4  Vet.  jmrn. 
437.  Dickinson  e.  Lee,  4  Watts'  Rtp.  82.  The  Slatnte  of  North  Carolina, 
of  U84,  speake  of  ion  or  daughter  having  inch  advance!.  Ami  in  Vermont, 
by  ttatute,  the  word  lane,  u  applied  to  the  descent  of  estate*,  include*  all 
the  lawful,  lineal  descendant!  of  the  ancestor.  United  StmCulti  of  Vcr- 
nonl,  1839,  p.  53. 

*  In  England,  provision  aa  to  adrancementa  and  portion*,  applie*  only  to 
an  aetnal  inttitacy  of  the  parent.  No  collation  take*  place,  if  there  be  a  will, 
although  there  be  a  aurplo*  undisposed  of  by  *neh  will.  Walton  o.  Walton, 
14  Peaty,  333.  It  •eemt  doubtful  whether  that  be  the  operation  of  the  Re- 
YUKd  Statutes  in  New- York,  in  conaeqnence  of  a  variation  in  the  laagaaf* 
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Id  some  of  the  states,  as  in  Virginia,  Kentucky,  Ala- 
bama, and  Missouri,  there  is  a  special  provision,  that 
the  child  who  has  received  bis  advancement  in  real  or 
personal  estate,  may  elect  to  throw  the  amount  of  the 
advancement  into  the  common  stock,  and  take  his  share 
of  the  estate  descended,  or  his  distributive  share  of  the 
personal  estate,  as  the  case  may  be ;  and  this  is  said  to 
be  bringing  the  advancement  into  hotchpot,*1  and  it  is  a 
proceeding  which  resembles  the  collatio  bonorum  in  the 
civil  law.6  I  do  not  find  this  privilege  of  election  con- 
ceded by  the  laws  of  the  other  states,  to  the  child  who 
has  been  advanced ;  and  there  is  nothing  which  would 
appear  to  render  the  privilege  of  any  consequence. 

V.  An  estate  by  descent  renders  the  heir  liable  for  the 
debts  of  his  ancestor,  to  the  value  of  the  property  de- 


of  the  statuto.  In  speaking  of  art  van  ce  meats,  in  relation  to  the  distribution 
of  personal  estate*,  the  word  deceased  in  subsliluled  for  intestate,  whereas, 
in  speaking  of  it  iu  relation  to  ths  descent  of  the  teal  estate,  the  word  intes- 
tate in  retained.  Nun-York  RtvinJ  Statute*,  vol.  i.  754.  Vol.  il.  97.  uo. 
tup.  Hawlpy  II  King  v.  June*  and  other*,  decided  by  Ch  Walworth,  July, 
1835.  Iu  Thompson  V.  Ei'ra  of  Carmichnol,  4  N.  Y.  Legal  Oteener,  p. 
134,  the  ft— intnint  V.  Ch.  decreed  that  advancement  into  hotchpot  related  to 
a  total  intestacy  only,  and  did  not  apply  where  there  was  a  will  disposing  of 
a  part  of  the  property  of  the  inteatate,  either  real  or  penonal. 

•  Statute!  ef  Virginia,  1785,  and  of  Kentucky,  in  1796, 1797, 1830.  Bar- 
ber t>.  Taylor**  Heir*,  9  Dana  Rep.  85.  Nelion  t>.  Both,  Ibid.  105.  Aiii.Cn 
Alabama  Dig.  3d  edit.  p.  155. 

*  Dig .  37.  6.  1.  In  Louisiana,  this  return  of  property  to  the  mast  of  the 
UK. lies* ton  i*  termed  collation,  and  it  takes  place  unless  the  advancement  Was 
declared  not  to  be  subject  to  collation.  The  application  and  exercise  of  this 
right  of  collation  form*  the  subject  of  minute  regulation.  Civil  Coit  of 
Lmtieiawt,  art.  1305. 1367.  Dettrehan  o.  Destrehan,  16  Martin'*  Rep.  557. 
The  whole  doctrine  of  collation  i*  founded  principally  on  the  equality  which 
the  law  requires  in  the  distribution  of  estates  among  heirs.  In  Virginia, by 
statute,  in  1785,  real  estate  wa*  to  be  brought  into  hotchpot  ouly  with  leal 
estate,  and  penonal  estate  only  with  personal ;  but  the  law  waa  changed  in 
that  respect,  by  statute,  in  1819.  3  Randolph's  Rep  559.  In  Alabama,  if 
the  child  refuses  to  bring  hi*  advancement  into  hotchpot,  he  thereby  relin- 
quishes all  interest  in  the  estate  ss  a  distributee.  4  Alabama  R.  N.  S.  133. 
This  m,  no  doubt,  the  general  rale  on  the  subject. 
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scended,  and  he  holds  the  lands  subject  to  the  payment  of 
the  ancestor's  debts."  By  the  hard  and  unjust 
•420  rule  of  the  common  law,  land  "descended,  or  de- 
vised, was  not  liable  to  simple  contract  debts  of 
the  ancestor  or  testator ;  nor  was  the  heir  bound  even  by 
a  specialty,  unless  he  was  expressly  named.6  But,  in 
New-York,  and  in  other  states,'  the  rule  has  been  al- 
tered ;  and,  by  a  provision  in  the  New-York  act  of  1786, 
and  continued  in  the  subsequent  revisions,  heirs  are 
rendered  liable  for  the  debts  of  the  ancestor  by  simple 
contract,  as  well  as  by  specialty,  and  whether  specially 
named  or  not,  to  the  extent  of  the  assets  descended,  on 
condition  that  the  personal  estate  of  the  ancestor  shall 
be  insufficient,  and  shall  have  been  previously  ex- 
hausted. This  condition  does  not  apply,  when  the  debt 
is,  by  the  will  of  the  ancestor,  charged  expressly  and 
exclusively  upon  the  real  estate  descended  to  the  heirs, 
or  directed  to  be  paid  out  of  the  real  estate  descended, 
before  resorting  to  the  personal  estate.*1  It  is  further 
provided  that  whenever  any  real  estate,  subject  to  a 
mortgage  executed  by  the  ancestor  or  testator,  shall  de- 


•  Walkins  a.  Holman,  1G  Peter*  Rep.  25. 
>>  3  Blacks.  Com.  430.     Ct.  Litt.  209,  a. 

•  The  New-Jens;  statote  of  1797,  and  in  that  of  1847,  ha*  the  anna  in- 
provcmcnt  u  that  of  New- York.  Elmer'i  Dig.  232.  R.  B.  If.  Jtntj,  1847, 
p.  83. 

'  Xctc-Ymk  Revised  Statute*,  vol.  ii.  453.  »ec.  33,33,  34,35.  Thejndg- 
meat  agaioat  an  heir  or  devisee  is  a  bar  to  a  suit  agaioat  the  eieoalar  or  ad- 
ministrator for  the  same  debt  or  demand,  no  lea*  an  oiBcotion  again*  the  heir 
or  deviaee  be  returned  unsatisfied,  or  there  be  no  sufficient  lands  descended  or 
devised.  And  if  there  be  a  judgment  agaioat  the  heir  or  devisee  for  a  debt 
or  legacy  expressly  charged  on  the  estate  descended  or  devised,  it  ia  an  obso- 
lete bar  to  any  subsequent  suit  against  the  executor  or  administrator,  for  the 
same  debt  or  legacy-  New-York  Revised  Statute;  vol.  ii.  114.  sec.  7,  B. 
In  Pierce  ».  AJsop,  decided  by  the  V.  Ch.  of  the  3d  circuit,  Jan.  1846,  it  was 
adjudged  that  the  equitable  right  of  the  creditor  of  (he  ancestor  to  enforce  baa 
claim  against  land*  descended  to  the  heir,  must  be  in  strict  emnformrtj  tu  the 
provisions  of  the  Rrviaed  Statntea.  New-York  Legal  Obotrver,  January, 
1646. 
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scend  to  the  heirs,  or  pass  to  a  devisee,  the  mortgage 
shall  be  satisfied  out  of  such  estate,  without  resorting  to 
the  executor  or  administrator,  unless  there  be  an  express 
direction  in  the  will  to  the  contrary." 

The  general  rule  of  the  English  and  American  law  is, 
that  the  personal  estate  is  the  primary  fund  for  the  dis- 
,  charge  of  the  debts,  and  is  to  be  first  applied  and  ex- 
hausted, even  to  the  payment  of  debts  with  which  the 
real  estate  is  charged  by  mortgage;  for  the  mortgage 
is  understood  to  be  merely  a  collateral  security 
"for  the  personal  obligation.b  The  order  of  mar-  M21 
shalling  assets  in  equity  towards  the  payment  of 
debts,  is  to  apply,    1.    The  general  personal  estate : 

2.  Estates  specially  devised  for  the  payment  of  debts : 

3.  Estates  descended :  4.  Estates  devised,  though 
generally  charged  with  the  payment  of  debts.  It  re- 
quires express  words,  or  the  manifest  intent  of  a  tes- 


•  New-York  Rtviied  Statute;  tot.  1.  749.  we.  4.  la  England,  by  the 
statute  of  3  and  4  William  IV.,  c.  IDS,  freehold  cits  ten,  not  charged  by  win, 
are  now  made  assets  in  equity  for  the  payment  of  simple  contract  and  spe- 
cialty deblJi ;  and  the  hair  or  devisee  is  made  liable  as  in  the  ease  of  specialty 
debts  ;  but  the  creditors  by  specialty  are  to  have  priority. 

■  Harg.  d>  Buffer'*  Co.  Lilt.  SOB.  b.  note  106.  Howel  t.  Price,  1  P.  Wine 
591,  and  Ibe  learned  note  or  Mr.  Cox.  King  r.  King,  3  ibid.  356.  3  John*. 
Ck.Rtp.2S7.  9  8trg.$  RaaU,T3.  Garnet  r.  Macon,  G  Call,  608.  Jfns- 
tuchwlte  Rented  Statute!,  1835,  port  a,  tit  3,  c.  62,  see.  1G.  The  mere 
charge  by  will  of  a  secondary  fond  with  the  payment  of  debts,  dace  not  ei- 
empt  tbe  primary  fund,  unless  it  plainly  appears  to  have  been  the  testator's 
intention  to  exonerate  it  for  the  benefit  of  some  legates.  Latenie*  on  Lega- 
cies, 339.  Even  if  the  testator's  intent  to  exonerate  the  residuary  fund  for 
the  benefit  of  a  legatee  bo  manifest ;  yet,  by  a  lapse  of  the  residuary  bequest, 
at  when  it  cannot  take  effect  from  any  Other  cause,  the  residuary  fund  is  re- 
stored to  its  primary  liability  for  the  payment  of  debts.  Waring  e.  Waring, 
5  Veetf,  670.  Noel  ti.  Lord  Henley,  7  Price,  S41.  Hawley  II  King r.  James 
and  others,  5  Paige's  Ntm-York  Ch.  Rep.  But  |if  tho  personal  fund  has 
paused  into  ether  hands  than  the  personal  represento  lives,  the  creditor  may 
not  be  boned  to  pursue  it  further  in  difficult  cams,  or  wnit  the  result  of  cuiilro- 
rersies,  sad  the  court  of  chancery  will  proceed  to  decree  directly  sgainst 
tbe  land.  Corbet  t>.  Johnson,  1  Brocktnboraugh,  77.  Murdoch  e.  Hunter, 
Wrf.  135. 
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tator,  to  disturb  this  order.*  On  the  other  hand,  there 
is  a  material  distinction  between  debts  originally  con- 
tracted by  the  testator,  or  intestate,  and  those  contracted 
by  another ;  and,  therefore,  if  a  person  purchases  an  es- 
tate subject  to  a  mortgage,  and  dies,  Aw  personal  estate, 
as  between  him  and  his  personal  representatives,  shall 
not  be  applied  to  the  exoneration  of  the  land,  unless 
there  he  strong  and  decided  proof,  that  in  taking  the 
encumbered  estate,  he  meant  to  take  upon  himself  the 
mortgage  debt  as  a  personal  debt  of  his  own."  The 
provision  mentioned  in  the  preceding  page  from  the 
New-York  Revised  Statute*,  was  an  alterarion  of  the  an- 
tecedent rule,  and  makes  a  mortgage  debt  tall  primarily 
upon  the  real  estate." 

I  assume,  that  the  rule  prevails  generally  in  the 


•  Stephenson  e.Heatheole,  1  EdetCiRep.  38.  Lord  Iiiehiqnin  o.  French, 
1  Cox'i  Cam,  1.  Webb  «.  Jones,  ibid.  345.  Bootle  v.  Blundell,  1  Merit. 
Rep.  103.  Barnwell  r>.  Lord  Cawdor,  3  iladd.  Rep.  453.  Walaon  o.  Brick- 
wood,  9  Veity,  447.  Livingston  v.  Newkirk,  3  John:  Ch.  Rep.312.  Liv 
iugstou  v.  Livingston,  ibid.  148.  Stroud  t.  Barartl,  3  Dana'*  Ken.  Rip.  394- 
R am  on  AltU,  C.  30,  p.  347,  Philnd.  edition.  Worley  r.  Warley ,  1  Bnfej/i 
Eq.Rep.397.  New-York  Rrtriwd'SfalHiM.ToL  ii.453,  sec.  33.455,  sec  5B. 
Sche.rmerhorii  n.  Barhydt,  9  Paige  Rep.  29.  49.  Chase  v.  Lockennan,  11 
Gill  CfJohnton,  185.  Tbe  bequest  of  personal  estate  dose  not  exempt  it  from 
its  liability  la  exonerate  the  real  estate,  unless  a  clear  intention  to  that  effect 
appears  on  the  face  of  tho  will.     13  Pricf,  324. 

b  Cnmberland  e.  CumberiaiMl,  3  John*.  Ch.  Rip.  239. 

•  It  is  not  easy  to  perceive  tbe  necessity  or  policy  of  thus  interfering  with, 
and  reversing  the  rule  of  equity  os  to  mortgage  debts,  which  had  bean  known 
and  settled  for  ages ;  and  especially  as  the  Reviled  Statute',  aa  to  all  other 
debts,  retain  and  enforce  the  rule  that  the  personal  estate  is  the  primary  fund. 
The  symmetry  oflbalaw.un  this  point,  is  thus  destroyed  ;  and  a  reason  suf- 
■jestad  by  the  revisers,  in  their  report  of  tbe  bill,  was,  that  the  enisling"  role 
of  laiv  was  unknown  to  the  generality  of  our  cilizons." 

If  there  arises  a  question  under  the  law  of  different  countries,  aa  to  par- 
ticular debts,  whether  they  are  properly  payable  out  of  the  personal  estate,  or 
are  chargeable  upon  the  real  estate  of  the  deceased,  the  rule  is,  that  the  law 
af  the  domicile  of  the  deceased  will  govern  In  eases  of  intestacy  ;  and,  in 
cases  of  testacy,  the  intention  of  tbe  teetalor.  Anon.,  9  Mad.  66.  Stay* 
the  Conflict  of  Laai,  443. 
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United  States,  that  the  lands  descended  to  the  heirs  are 
liable  to  the  debts  of  the  ancestor  equally,  in  all 
cases,  with  the  •personal  estate."  In  Massacbu-  *422 
setts,  the  personal  estate  is  first  to  be  applied)  and 
the  land  resorted  to  upon  a  deficiency  of  personal  assets.* 
This  is  probably  the  case  in  other  states,  in  which  the 
real  and  personal  estate  is  placed  as  assets  under  the 
control  of  the  personal  representatives.  In  Pennsylvania, 
the  lands  ore  treated  as  personal  assets ;  and  the  creditor 
who  sues  the  executor,  may  sell  the  land  in  the  hands  of 
the  heirs,  without  making  them  parties.  This  is  com- 
plained of  by  high  authority  in  that  state,  as  contrary  to 
the  plainest  principles  of  justice.1  In  New-Hampshire, 
the  heir  is  not  liable  on  the  covenant  of  his  ancestor, 
while  a  remedy  remains  against  the  personal  repre- 


*  It  lu  been  stated,  tint  the  common  lav  rule  prevail*  itill  in  Virginia, 
and  perhaps  in  Kentucky;  but  every  whore  elee  in  the  United  Stales  the 
equitable  rale  eeems  to  bare  been  adopted,  that,  aa  failure  of  personal  assets, 
lbs  real  estate  in  the  hand*  of  hein  and  devisee*  is  liable  for  debte  ae  exten- 
sively aa  the  personal-  The  common  law  rale  hu  been  altered  by  alulule. 
Griffith'*  RtgUltt,  passim.  Man.  United  Statute*,  1835.  In  Muu- 
chuaetto.toiuitaii!  a  anit  against  the  heir,  it  most  appear  that  admin  miration 
bad  been  taken  out  on  the  estate  at  the  deceased,  end  that  the  demand  was 
Dot  doe,  and  no  cause  of  action  accrued  until  the  term  of  four  years  had  ex- 
pired from  the  grant  of  administration,  and  tbat  the  suit  was  brought  within 
one  year  after  tbe  cause  or  action  accrued.  Stat.  1788,  ch.  61).  Revini 
Statute,,  448,  sec  14.  Hall  «.  Burostesd,  90  Pick.  S.  In  New- York  no 
suit  lies  against  hefri  or  devisees  of  any  real  estate,  to  charge  them  with  a 
debt  of  the  testator  or  intestate,  within  three  years  from  the  time  of  granting 
rotters  testamentary  or  of  administration  upon  the  estate.  Neic-York  Re- 
nted Statute*,  vol.  ii.  109,  sec.  53. 

^3  Man.  Sep.  537.  536.     4  ibid.  358.    Man.  Revised  Statute*,  1835. 

•  Gibson,  Ch.  J.,  ISSerg,  <J-  Jtawls,  14.  By  the  statute  of  Pennsylvania, 
of  4lh  April,  1797,  debts  of  the  ancestor  not  secured  by  mortgage,  judg- 
ment, recognisance,  or  other  record,  do  not  remain  a  lien  on  lands  longer 
than  seven  years  after  the  debtor's  death,  unleaa  a  suit  be  brought  within 
•even  years,  or  the  statement  or  the  debt  filed  in  the  prothenotary's  office. 
Judgment  on  a  suit  brought  afterwards  cannot  effect  the  lands  in  the  hands 
of  the  heir,  or  of  the  person  under  him.  Kerper  v.  Hoeh,  1  WatU,  9.  Quar- 
ter ••  Beatty,  4  Watt*,  13. 
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scntatives,  inasmuch  as  all  the  estate,  real  and  personal, 
of  the  ancestor,  in  the  hands  of  the  executor  or  admin- 
istrator, is  liable  for  his  debts.* 


■  Hutchinson  c.  Stiles,  If.  H.  Rep.  404.  So,  in  Tennessee,  the  land*  in 
the  hind*  of  the  heir  cannot  be  sold  on  a  judgment  against  the  ancestor, 
until  the  panonal  eatate  is  exhausted.  Boyd  v.  Armstrong,  1  Yerger't  Rep. 
40.  Tlie  MamcktuetU  Reviled  Statute*  of  1635,  part  3,  lit  3,  e.  63,  make 
ample  provision  for  the  marahalling  of  aweta  aa  against  heim,  deviant*,  and 
legatees,  when  a  part  of  the  real  estate  is  wanting  far  the  payment  or  debts, 
ot  vben  one  er  more  of  the  persona  who  ought  to  contribute  become  insol- 
vent. It  ia  the  application  by  atatute  of  the  principle™  of  court*  of  equity  ia 
manhalliog  assets  and  enforcing  contributions  in  the  caaea  of  ettalea  de- 
scended or  devised,  or  when  one  of  the  partial  bound  to  contribute  becomes 
insolvent.  Hays  a.  Jackson,  6  Man.  Rep.  149.  Livingston  o.  Livingston,  3 
Jekiu.  Ch.  Rep.  148.  Livingston  v.  Newkirk,  ibid.  313.  In  reaped  to  the 
distribution  of  ossein  in  equity  for  the  payment  of  debta,  it  ia  to  be  obaarved 
that  a  creditor  may  go  into  chancery  against  executors  and  administrators 
lor  the  discovery  nud  distribution  of  assets;  and  alter  the  usual  decree  tt 
account  in  a  suit  by  one  or  mors  creditors,  the  decree  is  for  the  benefit  of  all 
the  creditors,  and  ia  in  the  nature  of  a  judgment  for  all.  They  are  all  enti- 
tled and  should  hate  notice  to  come  in  and  prove  their  debta  before  the 
master,  and  they  wit]  be  paid  ratably  without  preferences,  after  the  judgment- 
enditora  are  satisfied,  and  creditors  suing  at  law  will  in  tba  mean  time  be 
stayed  by  injunction,  and  not  allowed  to  disturb  the  ratable  and  equal  distri- 
bution of  lha  asset*  in  chancery.  Morris  a.  Bank  of  England,  Cow*  temp. 
Talbot,  213.  4  Bro.  P.  C.  387.  B.  O.  Paxton  p.  DoogHaaa,  8  Veaey,  530. 
Clarke  e.  Earl  of  Ormonde,  Uiieobt,  108.  Tbompeon  *.  Brown,  4  Joass. 
CA.  Rep.  619.  So,  also,  a  euit  against  (he  heir  and  decree  for  a  sale  enures 
for  the  benefit  of  all  (he  creditors  against  the  heir,  and  drawa  the  entire  dis- 
tribution of  the  asset*  of  (he  heir  into  chancery.  Martin  e.  Martin,  I  Vttcy, 
ten.,  31 1.  The  same  rule  applies  in  the  case  of  a  deviae  to  trustee*  to  pay 
debts,  or  to  a  charge  on  land  for  the  payment  of  debts.  The  estate  becomes 
a  (rust  eatate  for  the  purpose,  and  as  the  aneta  are  placed  nndor  the  juris- 
diction of  chancery  to  be  distributed  aa  equitable  assets,  suits  at  law  by  cre- 
ditors for  the  purpose  of  gaining  a  preference,  wilt  be  enjoined.  Benson  v. 
Le  Roy,  4  Joans.  Ch.  Rap.  651.  Helen  v.  Darby,  3  Dona's  Ken-  Rep.  186. 
Stroud  v.  Barnett,  Hid.  391.  Executors  pay  in  their  own  wrong  after  decree 
far  administration.     Mitcholson  v.  Piper,  8  Simons,  64. 
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LECTURE  LXVI. 


OF    TITLE    BT  -ESCHEAT,    BY   FORFEITURE,    AND    BY 
EXECUTION. 


Title  to  land  is  usually  distributed  under  the  heads 
of  descent  and  purchase,  the  one  title  being  acquired  by 
operation  of  law,  and  the  other  by  the  act  of  agreement 
of  the  party."  But  titles  by  escheat  and  forfeiture  are 
also  acquired  by  the  mere  act  of  law ;  and  Mr.  Har- 
grave  thinks  that  the  proper  general  division  of  tide 
to  estates,  would  have  been  by  purchase  and  by  act  of 
law,  the  latter  including  equally,  descent,  escheat,  and 
forfeiture.  Our  American  authors"  have  added  an  ad- 
ditional title,  and  one  unknown  to  the  English  com- 
mon law,  and  which  they  treat  separately.  It  is  title 
by  execution ;  and  I  shall  take  notice  of  it  in  regular 
order. 

I.   Of  tide  by  escheat. 

This  title,  in  the  English  law,  was  one  of  the  fruits  and 
consequences  of  feudal  tenure.  When  the  blood  of  the 
last  person  seised  became  extinct,  and  the  tide  of  the 
tenant  in  fee  failed,  from  want  of  heirs,  or  by  some  other 
means,  the  land  resulted  back,  or  reverted  to  the  original 
grantor,  or  lord  of  the  fee,  from  whom  it  proceeded,  or  to 


■  Litt.  no.  12.    Co.  Lilt.  ibid,  note  106. 

»  Ch.  J.  Swift,  in  hi.  Digeit  of  the  Law  of  CoHMCtitMt  ;  and  Mr.  Dane, 
d  hi*  Abridgment  of  American  Lam. 


tizedoy  GoOgIC 


483  °F  BEJU'  FROPERTT.  [Put  VI. 

his  descendants  or  successors.  All  escheats,  under  the 
English  law,  are  declared  to  be  strictly  feudal, 
•424  and  to  import  *the  extinction  of  tenure.*  The 
opinions  given  in  the  great  case  of  Burgess  v. 
Wheate,b  concur  in  this  view  of  the  doctrine  of  escheat, 
and  in  that  case  it  was  held  to  be  the  rule  that  if  lands 
were  held  in  trust,  and  the  cestui  que  trust  died  without 
heirs,  the  lands  did  not  escheat  to  the  crown,  bat  the 
trustee  being  in  eue  and  in  the  legal  seisin  of  the  land, 
took  the  land  discharged  of  the  trust,  and  bound  as 
owner  for  the  feudal  services.  But,  as  the  feudal  te- 
nures do  not  exist  in  this  country,  there  are  no  private 
persons  who  succeed  to  the  inheritance  by  escheat ;  and 
the  state  steps  in  the  place  of  the  feudal  lord,  by  virtue 
of  its  sovereignty,  as  the  original  and  ultimate  proprietor 
of  all  the  lands  within  its  jurisdiction.  It  is  a  general 
principle  in  the  American  law,  and  which,  I  presume,  is 
every  where  declared  and  asserted,  that  when  the  title 
to  land  fails  from  defect  of  heirs  or  devisees,  it  necessa- 
rily reverts,  or  escheats,  to  the  people,  as  forming  part 
of  the  common  stock  to  which  the  whole  community  is 
entitled.'    Whenever  the  owner  dies  intestate  without 


•  Wright  an  Tenures,  115  -117.     2  Black:  Cant.  344,  245. 

•  1  Wtni.  Black,.  Rep.  133.  S.  C.     1  Eden,  177. 

•  JVeio-  Vort  Revue i  Statute,*,  vol.  i.  989,  til.  19.  Ibid.  718,  sac  1, 2, 1 
Swiff  s  Digest,  vol.  i.  156.  Rhode  Island  Statutes  at  1763  and  1823. 
Tucksr's  Blackstam,  roL  ii.  244,  245,  nolo.  Statute  of  Pennsylvania,  2<Hh 
September,  1787.  5  Sinner's  Rep.  375.  Dane'*  Abr.  vol.  iii.  140,  kc.  94 
iAii.Tol.iv.  539.  Maes.  Revised  Statutes otlS35.  Statute  LaKS  of  Ohia, 
1831,  p.  253;  of  Alabama,  1811,  1818,  p.  288  ;  of  Illiru,  ."»,  edit.  1833;  of 
Georgia,  Prints'*  Dig.  3d  edit.  198;  of  Nev- Jersey,  1898,  Elmer'*  Digest; 
at  Mississippi,  Revised  Cede  of  1824.  Revised  Statute*  of  Missouri,  1835. 
The  law  of  Alabama,  says  that  the  teat  and  personal  estates  of  persona  dying 
intestate,  and  leaving  no  lawful  hein  within  the  limit*  of  the  United  Stats*. 
■ball  escheat.  The  words  ae  they  eland  want  explanation  to  render  Ibeir 
operation  juat  or  libera],  Mr.  Dane  say*,  that  the  New-England  colonial 
of  Maniac hoaetts  and  Flymouth  very  early  passed  lam  for  Testing  in  the 
colony  all  lands  escheating  for  Want  of  heirs,  on  the  ground  thai  the  colony 
was  the  snereifn  who  made  the  original  grant    In  Maryland,  before  the 
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leaving  any  Inheritable  blood,  or  if  the  relations  whom 
he  leaves  are  aliens,  there  is  a  failure  of  competent 
heirs,  and  the  lands  vest  immediately  in  the  state  by 
operation  of  law.*  No  inquest  of  office  is  requisite  in 
such  cases  jb  and  by  the  New-  York  Revised  Sta- 
tutes,'' the  'attorney  general  is  required  to  bring  '426 
an  action  of  ejectment,  whenever  he  shall  have 
reason  to  suspect  that  the  people  have  title  to  lands  by 
escheat. 

In  the  Roman  law,  there  was  an  officer  appointed  is 
the  character  of  escheator,  whose  duty  it  was  to  assert 
the  right  of  the  emperor  to  the  htereditas  jaeent  or  caduca, 
when  the  owner  left  no  heirs  or  legatee  to  take  it."1  That 
property  should,  in  such  cases,  vest  in  the  public,  and 
be  at  the  disposal  of  the  government,  is  the  universal 
law  of  civilized  society .*  It  was,  as  early  as  the  age  of 
Bracton,  regarded  as  a  part  of  the  jus  gentium — ubi  nan 


revolution,  Irak  were  liable  to  eecbeat  to  Ibe  lord  proprietary  of  the  province ; 
mod  since  that  on,  the  state,  u  to  land*  of  the  proprietary,  Bland  in  hia  place 
Mder  an  act  of  confiscation,  and  the  lands  remaining,  of  conree,  subject  la 
wheat,  and  the  state  take*  the  land,  whether  the  owutr  dying  without  hoirs 
had  the  legal  or  only  the  equitable  aetata  as  cestui  qne  trait.  See  fforr.  $■ 
M'llcnry't  Rep.  Index,  tit  Escheat,  passim.  Ringgold  s.  Hallott,  1  Harr. 
d>  John*.  399.  Matthews  n.  Ward,  10  QUI  d)  .Johnson,  443.  By  the  Napu* 
lean  Cede,  No.  733,  75S,  in  default  of  lawful  heirs,  the  property  passes  to  the 
natural  children  ;  tad  for  want  of  them,  to  the  surviving  husband  or  wife  ; 
and  for  want  of  than,  to  the  stale ;  and  kindred  beyond  the  twelfth  degree 
do  not  succeed.  The  slatuMof  North  Carolina  reeembles  the  Napoleon  Codo 
in  (his  respect,  that  if  Ibe  husband  dies  intestate  and  withoot  leaving  any 
person  to  claim  as  heir,  the  widow  take*  the  estate  a*  heir.  North  Carolina 
Revised  Statute;  1837,  vol.  L  337. 

•  The  People  «.  Couklin,  3  Hill  Rep.  67. 

»  4  Co.  M,  a.     Comyn's  Digest,  tit.  Prerogative,  D.  70. 

*  Vol  L  3d  edit.  323. 

*  Cods,  10.  10.  1.  In  Pennsylvania  and  Mississippi,  there  is  an  officer' 
appointed  to  take  charge  of  escheated  estates,  tanned  eechealor- general. 
Purdtm's  Digest,  343.  Reviled  Cede  of  Miitiirippi,  1834.  There  are 
similar  officers  charged  with  escheats  in  the  other  states. 

•  Dossal,  vol.  i.  593,  sen.  6.  616,  sec.  4.  Vnuder  land**'*  Institute,  by 
Henry,  IBS.    Code  Napoleon,  see.  733. 
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apparent  domino*  rei,  qua  olim  fuerunt  invmtoris,  ie  jure 
naturali,jam  effi,ciuntur yrtncipit  de  jure  gentium*  It  is 
a  principle  which  lies  at  the  foundations  of  the  right  of 
property,  that  if  the  ownership  becomes  vacant,  the 
right  must  necessarily  subside  into  the  whole  commu- 
nity, in  whom  it  was  originally  vested  when  society  first 
assumed  the  elements  of  order  and  subordination.*  In 
New- York,  all  escheated  lands,  when  held  by  the  state, 
or  its  grantee,  are  declared  to  be  subject  to  the  same 
trusts,  encumbrances,  charges,  rents,  and  services  to 
which  they  would  have  been  subject  had  they  de- 
scended." This  provision  was  intended  to  guard  against 
a  very  inequitable  rule  of  the  common  law,  that  if  the 
king  took  lands  by  escheat,  he  was  not  subject  to  the 
trusts  to  which  the  escheated  lands  were  previously 
liable.*  The  statutes  of  39  and  40  Geo.  ID.,  c.  88,  47 
Geo.  HI.,  c.  34,  59  Geo.  III.,  c.  94,  mitigated  the  rule, 
by  the  division  which  enabled  the  king,  by  warrant 

or  grant,  to  direct  the  execution  of  the  trust.  In 
•426     the  *case  of  Sir  George  Sands,'  Hale,  Ch.  B.,  and 

Turner  B.,  held  that  there  could  be  no  escheat 
of  a  trust ;  and  in  case  of  the  death  of  the  cestui  que 
iriut  without  heirs,  the  trustee  would  hold,  discharged 
of  the  trust.  The  opinion  in  England  is  understood 
to  be,  that  upon  the  escheat  of  the  legal  estate,  the 
lord  will  hold  the  estate  free  from  the  claims  of  the 


■  Braclta,  lib.  1,  o.  13,  men.  10. 

*  Thin  mi  the  out  with  th*  ancient  German*,  whan  their  iuetitMti— a 
were  Mudieii  by  Cmar  and  Tacitue.  They  had  not  than  any  private  pro- 
perty in  land  ;  it  waa  veatsd  in  the  community  or  tribe.  C«*ar,  d*  Belt. 
GalL  lib.  4,  c.  1.     Tacit,  de  Mur.  Germ.  c.  26. 

*  flea-York  Revised  Statute;  3d  adit.,  to),  ii.  aec.  2.  Fanner'a  Lsaa 
and  Trunt  Co.  c  The  Teople,  1  Sandfcrd't  Ch.  Rep.  139.  Bat  at  common 
law  the  king  took  the  landi  aacheaUd  by  reaaon  or  alienage  free  from  all 
inuumbriincci.     Aiwstant  V.  Ch.  Sandford,  1  SandforiFi  Sep.  14L 

*  Harg.  Co.  LitL  13,  d.  7.     Punb'a  com,  Maori,  196. 
•3Ck.Rtp.19. 
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cestui  que  trust.  The  statutes  I  have  referred  to  are 
calculated  to  check  the  operation  of  such  an  unreasona- 
ble principle." 

EL.  Of  title  by  forfeiture. 

The  English  writers  carefully  distinguish  between  es- 
cheat to  the  chief  lord  of  the  fee,  and  forfeiture  to  the 
crown.  The  one  was  a  consequence  of  the  feudal  con- 
nexion, the  other  was  anterior  to  it,  and  inflicted  upon  a 
principle  of  public  policy.*  But  while  the  chief  lord  of 
the  fee  is  none  other  than  the  same  community  which 
has  been  injured  by  the  crime,  there  is  no  essential  dis- 
tinction between  escheat  for  treason  and  forfeiture  for 
treason.  The  law  of  forfeiture  went,  indeed,  upon  feudal 
principles,  beyond  the  law  of  escheat.  It  extinguished, 
and  blotted  out  for  ever,  all  the  inheritable  quality  of 
the  vassal's  blood,  so  that  the  sons  could  not  inherit, 
either  to  him,  or  to  any  ancestor,  through  their  attainted 
father.  He  was  rendered  incapable,  not  only  of  in- 
heriting, or  transmitting  his  own  property  by  descent, 
but  he  obstructed  the  descent  of  lands  to  his  posterity, 
in  all  cases  in  which  they  were  obliged  to  derive  their 
title  through  him  from  any  more  remote  ancestor.  The 
forfeiture  of  the  estate  is  very  much  reduced  in  this 


>  The  statute  of  4  sad  5  Vfm.  IV.  c  33,  Went  further,  and  declared  that 
whan  a  trustee  of  lands  died  without  ad  hsir,  the  court  of  chancery  may  ap- 
point a  Irmtea  to  act  for  tho  party  beneficially  interested.  The  Neat-York 
Rer.ittd  Slntuttt,  3d  edit.,  vol-  ii.  p.  9,  has  a  like  provision,  and  no  intereet 
in  lands  or  chattels,  vested  in  trust  or  by  way  of  mortgage,  and  not  benefi- 
cially in  the  trustee  or  mortgagee,  shall  escheat  or  be  forfeited  by  the  attainder 
of  the  trustee  or  mortgagee.  The  escheats  spoken  of  in  the  text  relate  ex- 
clusively to  land,  movables  never  escheated  in  the  technical  eense  ;  end  if 
the  owner  died  intestate  and  left  no  lawful  represent  at  [fas,  the  personal  es- 
tate in  England  remained  at  the  disposition  of  the  crown.  In  thla  country  it 
must  vest  iu  the  stato,  and  so  the  statute  law  in  some  of  the  states  has  spe- 
cially provided.  This  anbject  is  well  discussed  in  tho  case  of  the  Common- 
wealth v.  Blau  ton's  Executors.     3  B.  Monroe'e  Rep.  393. 

*  Wright  on  restart*,  117,  lift 
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country,  and  the  corruption  of  blood  is  universally 
abolished."  In  New-York,  forfeiture  of  property  for 
crimes,  is  confined  to  the  case  of  a  conviction  for 
treason ;  and,  by  a  law  of  the  colony  of  Massachu- 
*427  setts,  *as  early  as  1641,  escheats  and  forfeitures 
upon  the  death  of  the  ancestor,  "  natural,  unnatu- 
ral, casual,  or  judicial"  were  abolished  for  ever.h 

It  is  a  rule  of  law,  that  the  state,  on  taking  lands  by 
escheat,  and  even  by  forfeiture,  takes  the  title  which  the 
party  had,  and  none  other.  It  is  taken  in  the  plight  and 
extent  by  which  he  held  it ;  and  the  estate  of  a  remain- 
der-man is  not  destroyed  or  divested  by  the  forfeiture  of 
the  particular  estate.* 

Besides  the  forfeiture  of  property  to  the  state,  for  the 
conviction  of  crimes,  estates  less  than  a  fee  may  be  for- 
feited to  the  party  entitled  to  the  residuary  interest  by  a 
breach  of  duty  in  the  owner  of  the  particular  estate.  If 
a  tenant  for  life  or  years,  by  feoffment,  fine,  or  recovery, 
conveys  a  greater  estate  than  he  is  by  law  entitled  to 
do,  he  then,  under  the  English  law,  forfeits  his  estate  to 
the  person  next  entitled  in  remainder  or  reversion  j  for 
he  puts  an  end  to  his  original  interest;  and  the  act  tends, 
in  its  nature,  to  divest  the  expectant  estate  in  remainder 
or  reversion.  The  same  consequences  followed,  when- 
ever the  vassal,  by  any  act  whatever,  was,  in  the  eye 
of  the  feudal  law,  guilty  of  an  act  of  disloyalty,  and  a 
renunciation  of  the  feudal  connexion.*  But  a  convey- 
ance by  deed)  of  things  lying  in  grant,  or  conveyances 


•  Nta-Yark  Rtoiitd  Statutes, vol.  L 284,  tec.  1.     IUd.nL  ii.T01.wc.S9. 
1  Dane's  Abr.  Tol.  T.  4.     Mr.  Dane   say»,  that  forfeilnro  of  retain  far 

orime*  ii  scarcely  known  in  oar  American  laws.     Ibid.  11. 

■  Cue  oF  Captain  Gordon,  Fottrr't  Crown  Lam,  95.  Borland  e.  Dean, 
4  Mtutm'i  Hep.  174.  Dalrymple  on  Feudal  Property,  a,  4,  p.  145— 154. 
girea  an  interesting  history  of  the  lair  of  forfeitore  in  Scotland,  and  the 
gradual  conformity,  on  the  point  in  the  text,  between  the  Scotch  and  Eng- 
lish law. 

*  Wright  on  Tenant,  303.     Co.  Lilt.  351,  a,  b. 
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by  release,  and  bargain  and  sale,  under  tbe  statute  of 
uses,  do  not  work  a  forfeiture ;  for  they  convey  no 
greater  interest  than  what  tbe  party  lawfully  owns,  and 
is  entitled  to  convey.  Such  forfeitures  by  the  tenants  of 
particular  estates,  have  become  obsolete  in  this 
country ;  and  tbe  *just  and  rational  principle  pre-  *42S 
vails,  that  the  conveyance  by  the  tenant  operates 
only  upon  tbe  interest  which  be  possessed,  and  does  not 
affect  the  persons  seised  of  ulterior  interests.  An  act  of 
assembly  in  Pennsylvania  gave  to  all  deeds  and  con- 
veyances of  lands,  proved  or  acknowledged,  and  re- 
corded, the  time  force  and  effect,  at  to  possession,  seisin,  and 
title,  as  deed*  of  feoffment  with  livery  ;  and  yet  it  has  been 
held,*  that  such  a  deed  worked  no  forfeiture,  on  the 
common  law  doctrine  of  alienation  by  tenants  for  life  or 
years.  In  Massachusetts,  it  has,  however,  been  de- 
cided, that  a  conveyance  in  fee  by  a  tenant  for  life,  by 
bargain  and  sale,  was  a  forfeiture  of  his  estate  to  those 
in  remainder  or  reversion.11  But  though  the  correctness 
of  the  decision  might  be  questioned,  the  case  has  now 
become  unimportant,  for  the  statute  law  of  Massa- 
chusetts, as  well  as  of  other  states,  gives  to  the  con- 
veyance of  a  tenant  for  life  or  years,  no  greater  opera- 
tion than  what  his  interest  entitled  him  to  give  it.'  And 
it  was  a  well  established  principle  of  the  common  law, 
that  if  a  condition  on  which  an  estate  for  life  or  years 
depended,  be  broken  for  non-payment,  yet  tbe  lessor 
might  waive  the  forfeiture  by  the  subsequent  acceptance 


•  M'Km  ».  Front,  3  Dull.  Rtp.  486. 

'  Com  moo  wealth  v.  Welcome,  cited  in  5  Dane's  Abr.  13,  ne.  7.  Tbe  «- 
inordinary  indnatry,  and  groat  experience,  of  the  author  oftho  Abridgtmtal 
and  Digest  of  American  Law,  (vol.  v.  x.  xL,)  wm  not  able  to  lead  him  to  any 
eaao  In  our  American  conrti,  in  which  (here  had  bean  a  forfeiture  of  tlia 
•state  of  a  tenant  for  life  or  yea™,  by  raaaon  of  a  breach  of  duty  aa  tenant 
by  way  of  plea,  or  default  upon  record. 

•  Vide  mpro,  p.  83. 
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of  rent,  or  by  bringing  an  assize,  or  making  a  distress  to 
recover  it.' 

There  are  other  causes  of  forfeitures,  as  for  waste, 
and  for  breaches  of  conditions  in  leases,  grants,  and  con- 
veyances, which  have  been  sufficiently  considered  in 
the  former  part  of  this  volume.  I  shall,  therefore,  pro- 
ceed to  treat : 

III.  0/ title  by  execution. 

This  species  of  title  owes  its  introduction  to  modern 
statutes,  and  it  was  unknown  to  the  common  law. 
The  remedy  given  to  the  judgment  creditor'by  the  Eng- 
lish law,  was  a  sequestration  of  the  profits  of  the  land 
by  writ  of  levari  facta*,  or  the  possession  of  a 
•429  moiety  of  the  lands  by  'the  writ  of  elegit,  and,  ia 
certain  cases,  of  the  whole  of  it  by  extent.  In  all 
these  cases,  the  creditor  holds  the  land  in  trust  until  the 
debt  is  discharged  by  the  receipt  of  the  rents  and  profits. 
This  limited  remedy  against  the  real  estate  of  the 
debtor,  was  not  deemed  sufficient  security  to  British 
creditors,  in  its  application  to  the  American  colonies; 
and  the  statute  of  6  Geo.  II.,  c.  7,  was  passed,  in  the 
year  1732,  for  their  relief.  It  made  lands  heredita- 
ments, and  real  estate,  within  the  English  colonies, 
chargeable  with  debts,  and  subject  to  the  tike  process  of 
execution  as  personal  estate.  Lands  were  dealt  with 
on  execution,  precisely  as  personal  property ;  and  it 
was,  consequently,  the  practice,  in  some  of  the  states, 
and  particularly  in  New- York,  before,  and  even  since 
the  American  revolution,  down  to  the  year  17S6,  to 
consider  lands  as  assets  in  the  bands  of  executors  and 
administrators,  and  to  sell  them  as  such.  This  was  also 
the  practice  in  Pennsylvania,  Maryland,  Georgia,  New- 


*  Csi.JUtf.  Sll.li.     Pennant'-  cm,  3  Co-  74.     Goodright  e.  Dm,  Cmp. 
ftp.  803. 
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Jersey,  New-Hampshire,  and  Massachusetts,  and  pro- 
bably in  the  other  New-England  States."  In  the  case 
-of  Wilton  v.  Wattonf  it  was  declared,  in  the  circuit 
court  of  the  United  States  for  Pennsylvania,  that  lands 
might  not  only  be  seized  and  sold  on  execution  at  law 
as  chattels,  but  that,  if  the  defendant  in  the  judgment 
died,  the  judgment  might  be  revived  by  tcire  facial 
against  the  executor,  and  the  lauds  of  the  testator  taken 
in  execution  and  sold,  if  there  be  a  deficiency  of  per- 
sonal assets.  In  South  Carolina,  the  lands  of  an  in- 
testate, under  the  rule  and  practices  introduced  by  the 
statute  of  S  Geo.  II.,  are  sold  under  an  execution  ob- 
tained against  the  administrator,  though  the  heir  be  no 
party  to  the  proceeding.'  But  though  the  statute 
of  Geo.  "II.,  introduced  the  sale  of  real  estate  on  M30 
execution  throughout  the  colonies,  that  statute 
was  not  the  entire  origin  of  the  practice ;  for,  in  Massa- 
chusetts, as  early  as  1696,  and  in  Pennsylvania,  as  early 


•  Shippen,  President,  in  Graff  B.  Smith,  1  Ballot  Rep.  483.  B  Gill  f 
JeAaeen,  Maryland  Rep.  65.  Telfair  n.  Stand's  Executors,  S  Cranek,  407. 
Ewing,  Ch.  J,  iu  Warrick  n.  Hunt,  6  Halittdn  Rep.  1.  Daniels  «.  Ellison, 
3  N.  H,  Rip.  879.  Gore  v.  Bruier,  3  Mm:  Rep.  533.  Dane's  Abr.  vol.  ■>. 
30.  Statute  «/  MiiHuchuttlli,  1783,  c  32.  Tbe  practice  Hill  continues  in 
Pennsylvania.    1  Wutli,  414. 

»  1  P«lerV  Git.  Ref.  369. 

•  Martin  r.  Latin,  4  STCerf,  Rip.  138.  D'Urphev  e.  Nelson,  ibid.  139. 
note.  In  North  Carolina,  the  act  of  Geo.  II.,  and  tiio  "Into  act  of  1/77,  gave 
the  >./<■.  against  the  lands  of  the  debtor.  The  act  of  1764  gave  it  against 
tbe  lands  of  a  deceased  debtor  is  the  hands  of  his  heir  or  devisee,  upon  a 
judgment  against  his  executor  or  administrator  in  certain  case*;  bat  it  pre- 
■cribeda  icire  facial  against  the  heira  aud  devisees.  1  Bad.  $■  Devtreux'i 
Eq.  Cases,  SIS.  In  East  New- Jersey,  it  was  declared  by  law,  in  1683, 
among  the  early  acta  of  the  general  assembly,  that  no  man's  land  should  be 
•old  without  his.  consent,  though  the  profile  or  it  might  be  extended.  Bnt 
shortly  afterwards,  the  law  provided,  that  the  lands  of  the  debtor  should  be 
sujprnsstd,  and  the  sheriff'  was  to  deliver  possession ;  and  if  not  redeemed  in 
six  weeks,  the  lands  were  to  belong  to  tbe  plaintiff,  in  fee,  at  the  price  of  lbs) 
■valuation.     Ltwmi-ag  and  Spieer't  ColUcticiu,  S35.  353. 
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as  1700  and  1705,  lands  were,  by  colonial  statutes,  ren- 
dered liable  to  sale  on  execution  for  debt.* 

Tbe  practice  of  selling  real  estate  under  certain  checks 
and  modifications,  created  to  prevent  abuse  and  hard- 
ship, has  been  continued,  and  become  permanently 
established.  The  general  regulation,  and  one  prevalent 
in  most  of  the  states,  is  to  require  the  creditor  to  resort, 
in  tbe  first  instance,  to  the  personal  estate,  as  tbe  proper 
and  primary  fund,  and  to  look  only  to  the  real  estate 
after  the  personal  estate  shall  bave  been  ex- 
"431     hausted,  and  found  insufficient-1'     "In  New-York, 


•  Province  Act  of  Mauzchuselta,  1636,  tiled  in  S  Dana's  Abr.  93,  note. 
Province  Act*  of  Pennsylvania,  1700  and  1705.  See,  also,  1  Daliat'  Rep. 
483.     6  Biunty't  Rep.  145.     Brackenridge'i  Lain  MieceUamtt,  208. 

"  See,  for  instance,  jVsuv-  York  Revised  Statuiet,  vol.  ii.  387-  Slatuteeof 
Ohio,  1831,  p.  101 ;  of  Indiana,  1838,  p.  276.  Pxrdon'i  Pern.  Dig.  369. 
Revited  Statuiet  of  Connecticut,  1821,  p.  36.  56.  Ibid.  edit.  1839,  p.  69, 
G3.  Act  of  Tenneesct,  1794,  oh.  1,  m.  23.  Thbt  was  also  a  provision  in 
the  original  charter  of  King  John.  Magna  Chart*,  ch.  5.  But  thin  duly  of 
the  officer,  though  neglected,  will  not  affect  the  purchaser  of  land  at  sheriff1* 
■ale.  He  ia  not  bound  to  ihow  that  the  debtor  had  not  personal  property  to 
satisfy  the  judgment.  Frakea  v.  Brown,  3  Blackf.  hid.  Rep.  295.  So  in 
Connecticut,  it  would  mm,  notwithstanding  the  statute  language,  that  real 
estate  may  be  attached,  though  there  be  personal  property  sufficient  to  satisfy 
the  demand.  Isbam  a.  Downer,  8  Cam.  Arp.389.  Spencer  c.  Champion, 
13  ibid,  11.  And  in  Illinois,  by  statute  of  27th  February,  1841,  personal  pro- 
perty and  the  land  on  which  the  defendant  resides  are  to  be  last  taken  on 
execution.  This  rule  ariaee  from  the  infant  stale  of  the  country,  in  which  thai 
settler's  domestic  and  farming  good"  and  chattels,  and  the  ground  he  has  re- 
cently cleared  and  settled  on,  become  vastly  more  necessary  to  him  than  hie 
wild  lauds.  The  execution  in  chancery,  which  was  originally  by  proeesa  in 
personam,  or  by  sequestration  of  tbe  estate,  Waa,  in  New- York,  by  statute, 
Msa.  35,  c.  15,  made  analogous  to  an  elocution  at  law,  by  authorizing  the 
chancellor  to  enforce  performance  of  the  decree  by  execution  against  the 
body,  or  goods  and  chattels  of  the  defendant,  and  in  default  thereof,  against 
tbe  land*  and  tenementa,  and  to  be  executed  aa  at  law.  Thie  power  waa  con- 
tinued by  the  Nevt-York  Recited  Statute;  vol.  ii.  182,  183,  and  every  Goal 
decree  become*  a  lien  on  lands  from  the  docketing  thereof,  and  goods  and 
chattels  are  bound  only  by  actual  levy  on  execution.  In  Kentucky,  a  deliv- 
ery of  h  fieri  facial  to  the  sheriff,  Creates  a  lien  upon  the  good*  of  the  debtor. 
Savage  o.  Bed,  3  Howard's  V.  S.  Rep.  111.    In  North  Carolina,  by  act  of 
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until  within  a  few  years  past,  the   rule   was,  to  sell 
.the  real  estate    absolutely,    at  auction,  upon  due  oo- 


1787,  deerooa  in  chancery  for  mousy  are  enforced  by  execution  against  tha 
body,  or  the  goods  and  chattels,  lands  and  tenements,  in  like  mauuor  ai  at 
law.  In  the  Roman  law,  the  chattels  were  first  to  be  resorted  to,  and  the  land 
was  seised  and  eventually  fold,  provided  the  moveable!  or  the  debtor  were 
found  to  be  insufficient  to  satisfy  tbe  debt.  Dig.  43. 1. 15.2.  and  3.  Code,  8, 
34.  Though  the  perianal  property  of  tha  debtor  is  to  be  first  resorted  to  and 
■old,  there  baa  been  difficulty  in  reaching,  by  execution,  moneys  invested  in 
stock  and  other  choaea  in  action.  A  mere  chose  in  action  is  not  at  law  the 
subject  of  tfi.fa.  6  Harr.  d-  Johns.  364.  3  IredtU  If.  C.  Rep.  139.  A 
mere  right  in  personal  property,  without  possession,  and  held  adversely, 
cannot  be  sold  on  execution.  Carlos  r.  Ansley,  Alabama  Rep.  N.  S. 
vol.  viii.  900.  A  mortgagee's  interest  cannot  be  sold  on  execution.  See  supra, 
p.  16G,  note.  Tbe  court  of  chancery  has  assisted  the  judgment  creditor  at 
law,  where  the  money  had  been  fraudulently  invested,  or  in  trust  for  the 
debtor.  But  a  judgment  must  first  be  shown  in  order  to  reach  land,  and  an 
execution  issued  and  returned  nulla  bona,  in  order  to  reach  personal  estate  by 
the  assistance  of  chancery.  (Brinckerhoff ».  Brown,  4  John:  Ch.  Rep.  671. 
McDennuttv.  Strong,  Id. 637.  Balleotine t>. Basil, 3 Seammon, 303.  3 Liu. 
Rep.  12.  Moors  t>.  Young,  1  Dana's  Km.  Rep.  316,)  unless  the  debtor  is 
-deceased,  (Thompson  v.  Brown,  4  Jahni.  Ch.  Rtp.  619,)  or  oxcept  the  fond 
is  accessible  only  by  the  aid  of  chancery.  Marshall,  Ch.  J.,  in  Russell  v. 
-Clarke,  7  Cranch,  89.  See,  also,  Taylor  v.  Jones,  2  Atk.  Rtp.  600.  Bay- 
-*rd  u.  Hoffman,  4  Joins.  Ch.  Rep.  450.  Spader  «.  Davis,  5  ibid.  260.  20 
John*.  Rep.  554.  8.  C.  Bat  wbile  the  remedy  by  ca.  ta.  existed,  and  the 
creditor  bad  Ibe  debtor's  body  in  execution,  the  ancillary  remedy  in  chancery 
was  suspended.  Stillwell  0.  Van  Eppe,  1  Paige  Rep.  615.  According  to  the 
English  doctrine,  as  now  understood,  the  court  of  chancery  will  not  go  fur- 
ther than  to  apply  equitable  claims  to  tbe  satisfaction  of  judgments  at  taw  ; 
and  it  will  not  apply  a  debt  doe  from  A  as  the  debtor  of  B.,  to  discharge  a 
judgment  of  C  against  B,  Otley  e.  Price,  7  Price"*  Ex.  Rep.  374.  By 
the  New-York  Revised  Statute;  vol.  il.  173,  sec.  38,  the  court  of  ehancery 
is  authorised  to  apply,  in  satisfaction  of  debts  at  law,  debts  due  to  the  de- 
fendant, after  an  execution  at  law  has  been  returned  nulla  bona.  This  just 
«nd  reasonable  power  is  conformable  Io  tbe  rule  of  the  Scotch  law,  under 
which  money  due  to  tbe  debtor  may  be  attached  and  appropriated  to  the  pay- 
ment of  bis  debts.  1  Bell's  Con.  6.  The  ststnte  laws  oT  Ohio,  of  Kentucky, 
And  of  Pennsylvania,  have  conferred  the  same  power.  See  supra,  vol,  ii.  444. 
To  protect  personal  property  from  being  fraudulently  withdrawn  from  the 
operation  of  judgments,  it  is  a  principle  of  law  that  n  eale  and  transfer  or  it 
Jor  the  purpose  of  preventing  a  judgment  creditor  from  appropriating  it  on 
execution,  is  deemed  an  act  done  mala  fide  and  void  as  to  such  creditor. 
.Streeper  t>.  Eokart,  3  Wharton,  309.    Bat  in  Wood  r.  Dixie,  Q.  B.  June, 
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tice,  without  any  previous  appraisement,  and  without 
any  subsequent  right  of  redemption ;  and  the  sheriff 
executed  a  deed  to  the  purchaser,  which  by  relation 
vested  the  defendant's  title  in  the  purchaser  from  the 
time  of  the  sale.  The  deed  connected  with  the  sale 
operated  by  way  of  execution  of  a  statute  power  to  pass 
the  defendant's  title.  This  is  the  practice  in  respect  to 
sales  of  land  on  execution  by  the  marshals,  under  the 
authority  of  the  courts  of  the  United  States,  by  the  act 
of  congress  of  May  7,  1800 ;  and  this  would  appear  to 
be  the  practice  still,  in  the  states  of  New-Jersey,  Mary- 
land, North  Carolina,  Tennessee,  South  Carolina,  Geor- 
gia, Alabama,  Louisiana,  and  Missouri."  But  sales  of 
land  on  execution  had  been  attended  with  so  much  op- 
pressive speculation  upon  the  necessities  of  the  debtor. 


1845,  it  in  hold  that  an  agreement  or  assignment  of  property  with  an  in- 
tent to  defeat  an  elocution  creditor  is  not  of  itself  fraudulent,  if  the  assign- 
ment waa  in  other  respecls  complete.     Std  quart  7 

If  a  creditor  purchase  his  debtor's  property  in  satisfaction  of  hi*  own  and 
other  creditors  with  a  large  surplus  to  the  exclusion  of  other  creditors  whose 
waits  are  ponding,  it  is  fraud.  Peck  t>.  Land,  2  Kelly,  Geo.l.  In  New-York 
the  unearned  salary  or  perquisites  of  an  office  are  not  reached  in  chancery 
by  a  creditor's  bill.  It  only  reaches  the  salary  and  perquisites  of  the  office 
earned  and  dne  at  the  time  of  filing  the  bill.  McCoun  v.  Kemshall,  1  Clark*, 
134.     Browning  e.  Bellis,  8  Paige  Sep.  56B. 

•  Griffith's  Register,  h.  V,  No.  3.  Elmer'*  Digest,  486.  Davidson  v 
Frew,  3  Dev.  N.  C.  Rep.  1  North  Carolina  Revised  Statute*,  1837,  p.  365. 
Childress  o.  Allin,  IT  Louisiana  Sep.  37.  Statute  Laics  of  Tenneitee,  1836, 
p.  393, 293.  Baring  e.  Lemmon,  5  Han.  d-  Joint.  235.  Barney  ■.  Patter- 
son, G  niid.  304.  Remington  v.  Linthtcum,  14  Peters'  Sep.  84.  Eotop  e. 
Weeme,  BffiHd}  Joint.  303.  fferwrd  Lam*  of  Jn*wMuri,ie35,  p.  258,259- 
Prince'a  Dig.  of  Laws  of  Georgia,  1837.  Huggins  t.  Ketebum,  3  Battle** 
Sep.  414.  In  Alabama,  their  elocution  law  is  taken  from  the  Virginia  and 
Kentucky  statutes,  which  give  theji/n.,  ca.  to.,  and  elegit.  If  the  elegit  be 
aned  out,  the  defendant  may  elect  the  moiety  of  bis  lands  to  bo  extended. 
lint  the  shsriff  also  sells  land  on  exscuu'on  under  the  fi.  fa,  and  tMndifsssri 
exponas.  Aikin'*  Dig.  of  Alabama  Statute*,  2d  edit,  p  163, 163,  and  sea 
pott,  p.  434.  Ware  r.  Bradford,  3  Alabama  Sep.  If.  S.  676.  In  North 
Carolina,  it  is  left  unsettled  whether  the  elegit  may  still  be  sued  out  3  Dec 
Rep.  161.  4  Ibid.,'133.  The  better  opinion  is,  that  it  was  done  away  since) 
the  statute  of  Geo.  II.     See  infra,  p.  436,  in  rati*. 
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that  the  legislature  of  New- York,  a  few  years  past,  pro 
vided  some  powerful,  but  not  unreasonable  checks,  upon 
the  peremptory  and  sweeping  desolation  of  an  execution 
at  law.  These  provisions  are  essentially  continued ;  and 
it  is  now  provided  by  the  New-  York  Revised  Statutes,  that 
the  real  estate  of  the  debtor  may  be  Bold  on  execution 
either  at  law  or  in  chancery,  in  default  of  goods  and 
chattels,  on  six  weeks'  notice,  and  in  separate  parcels, 
if  required  by  the  owner.*  A  certificate  of  the  sale  is 
to  be  delivered  by  the  officer  to  the  purchaser,  and 
another  certificate  filed  in  the  clerk's  office  of  the  county 
within  ten  days;  and  redemption  of  the  lands  sold  may 
be  made  by  the  debtor,  or  his  representative,  within  one 
year,  on  paying  the  amount  of  the  bid,  with  ten  per 
cent,  interest.  Any  joint  tenant,  or  tenant  in  common, 
may  redeem  his  ratable  share  of  the  land  by  paying  a 
due  proportion  of  the  purchase  money.  On  defaultof  the 
debtor,  any  creditor,  by  judgment  at  law,  or  decree  in 
equity,  and  in  his  own  right,  or  as  a  trustee,  within  three 


•  New-York  United  Statute,  to!,  ii.  183,  wc  104.  Ibid.  363,  sec.  2. 
Hid.  367,  ho.  24.  Ibid.  368,  sec.  34.  Ibid.  369,  sec.  38.  In  Tmuh 
sudor  the  act  cf  1799,  If  the  defendant  bo  in  actual  possession,  the  sheriff 
moot  give  him  twenty  dayiT  notice  in  writing  of  the  time  and  [dace  o 
■ad  if  tbo  defendant  be  not  in  possession,  the  sheriff  miut  advertise  the  sail 
hi  a  public  paper  three  different  times,  or  the  sale  will  bo  absolutely  void. 
Tratt  and  M'Broom  v.  M'Gavock,  1  Yerger't  Rap.  469.  Equivalent 
tuition  will  do.  5  Ibid.  315.  Lloyd  a.  Angiin,  7  ibid.  42B.  But  in  Mi 
President,  Sue.,  ot  Natchez,  4  Smedet  $  MartKait,  603,  it  wai  held  after 
treat  discussion,  that  (he  departure  of  the  sheriff  from  tbo  mode  of  adver- 
tising pointed  out  by  statute  would  not  violate  the  title  of  a  bona  fide  pur- 
chaser at  tbo  sale.  Irregularities  of  a  sheriff  in  conducting  a  sale  of  real  or 
personal  estate  under  execution,  will  not  vitiate  tbe  title  of  such  a  purchaser 
See  infra,  p.  433,  a,  S.  P.  Ch.  J.  Sharkey,  in  his  able  opinion  in  the  pn 
ding  ease,  referred  to  decisions  in  4  Rand.  437.  5  Mail.  Rip.  336.  4 
Wktaton,  503.  4  Wendell,  463.  3  Bibb,  401.  1  Nott  $  JA-Cord,  11.  3 
MarpAy,  364  to  the  S.  P.  In  Davis  v.  Abott,  3  Iredell  N.  C.  Rep.  137,  the 
sheriff  may  sell  on  execution  by  the  acre,  provided  tbe  land  bo  previously 
surveyed  and  the  locality  of  the  acres  described.  8a  in  chattels,  be  may 
mO  by  the  parcel. 
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months  after  the  expiration  of  the  year,  may 
"432     'redeem  the  land,  on  paying  the  purchase  money, 

with  seven  per  cent,  interest.  So,  any  other  judg- 
ment creditor  may  redeem  from  such  prior  creditor,  on 
refunding  bis  purchase  money  with  interest,  and  also  the 
amount  due  on  his  judgment  or  decree,  if  the  same  be  a 
prior  lien  on  the  land.  The  redemption  is  allowed  to  be 
carried  further,  and  is  given  to  a  third,  or  any  other 
creditor,  who  may  redeem  from  the  creditor  standing 
prior  to  him,  on  the  same  terms.  But  all  these  subse- 
quent redemptions  must  be  within  the  fifteen  months 
from  the  time  of  the  sale ;  for  the  officer  is  men  to  exe- 
cute a  deed  to  the  person  entitled,  and  the  title  so  ac- 
quired becomes  absolute  in  law.*  The  deed,  when 
executed,  will  be  good  by  relation,  and  cover  the  inter- 
vening period  from  the  sale."  This  is  the  case  as  to  the 
enrolment  of  a  bargain  and  sale,  in  England,  within  the 
six  months."  The  filing  of  the  officer's  certificate  is 
equivalent  to  a  deed  taken  and  recorded,  so  far  as  re- 
spects the  purchaser's  security  from  any  intervening 
claims,  other  than  the  right  of  redemption.* 


•  New-York  fi«i«d  Satutst,  vol.  ii.  370— 374.  The  regulation*  reaped- 
lug  the  *ate  of  lands  on  execution,  us  too  minute  to  be  more  particularly  de- 
tailed, end  they  reach  from  ho.  24,  p.  367,  to  wc.  67,  p.  374.  The  lew  in 
Illinois,  as  to  the  sale  of  lands  on  execution,  and  the  light  of  redemption  by 
the  debtor ,  and  on  his  default  by  a  judgment  creditor,  is.  essentially  the  same 
with  that  in  New- York.  Rtnind  Lam  of  lUinoU,  edit  1833,  p.  374, 
Then  statute  provisions  cannot  lawfully  affect  tbe  remedy  on  contract!  ex- 
isting when  the  contract  was  made.  They  can  only  legally  apply  to  mort- 
gagee and  other  contract*  made  after  the  statute*  were  penned.  Vidt  infra, 
p.434,a,b,c.  a.  a. 

•  Dobton  c.  Murphy,  1  Dew.  $  BattWi  N.  C.  Rop.  586.  S.  P. 

•  Pretton  on  AbitracU,  vol.  iii.  90.     Shtp.  Toaehttont,  396. 

•  Whether  rights  of  entry,  which  are  not  assignable  at  common  law,  can 
be  sold  on  execution,  seems  not  to  be  definitively  settled  in  this  country ; 
though  the  language  of  the  courts  Is  in  favour  of  the  capacity  of  the  execu- 
tion to  reach  them,  aa  a  part  of  the  real  estate.  Wood  worth,  X,  in  Jackson  a. 
Varies,  7  Coiwn't  Rep.  338.  244.  Thompson,  J.,  in  lnglis  D.  Trustee*  of 
the  Sailor's  Snug  Harbour,  3  Ptttn'  U.  5.  Rep.  131.    Thai  cautraetioa  is, 
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The  right  to  sell  real  estate  on  execution  reaches  re- 
versionary interests,  and  they  are  bound  by  the  judg- 
ment.* But  in  many  of  the  states,  the  lands,  after  being 
taken  by  execution,  are  to  be  duly  appraised  by  com- 
missioners, or  a  sheriff's  inquest,  and  Bet  off,  and  posses- 
sion delivered  to  the  creditor  in  the  execution,  by  metes 
and  bounds  ;  and  they  operate  as  a  conveyance  of  the 
debtor's  title,  and  a  payment  on  the  judgment  to  the 
amount  of  the  valuation.  The  return  of  the  officer  when 
recorded  passes  the  title.*  The  debtor  is  likewise  al- 
lowed a  reasonable  time  to  redeem,  on  paying  the 
appraised  value,  with  lawful  interest.  TbJB  is  the  case 
m  Maine,  New-Hampshire,  Vermont,  and  Mas- 
sachusetts ;•  *and  the  debtor  is  allowed  a  year  to    *433 


however,  questioned  by  Judge  Story.  Ibid.  177.  Right*  of  entry  may  be 
taken  and  Bold  on  execution  in  Tennessee  end  MaaBaohujsaUi.  Rumpus  v. 
Gregory,  8  Ytrgtr,  46.     See  note  a,  next  page,  and  note  a,  tupra,  p.  306. 

■  Buxton  u.  Smith,  13  Peter;  464. 

*  Gore  e.  Braxier,  3  Mat*.  Rep.  533.  It  wu  said  in  Phelpa  v.  Parks,  4 
Vermont  Rip.  488,  that  the  Issy  by  virtue  of  the  execution  convoyed  the 
title,  but  tbe  later  case  of  Swift  c  Cobb,  1  Skate'*  Vermont  Rep.  383.  N.  8. 
holds  the  language  in  tbe  teat.  It  ii  essential  to  a  bey  of  personal  property 
that  the  officer  should  have  the  power  to  take  possession.  Actual  seiinra  or 
manual  caption  ie  not  absolutely  essential.  Bat  the  goods  must  not  only  be 
under  the  view  of  the  officer,  but  within  bis  power,  and  subject  to  bis  control. 
Bryan  v.  Strait,  1  Dudley' t  S.  C.  Rep.  19.  Hubbard,  J.,  4  Metcalfe  Matt. 
Rep.  147.  SttMurt,  say  the  Court,  in  Gonbeau  0.  N.  O.  &.  N.  R.  Road, 
6  Robineon  Loui*.  Rep.  345,  of  personal  property  by  an  officer,  ii  taking 
actual  possession.  A  levy  on  land  is  a  specific  assertion  by  the  sheriff,  on  the 
execution  of  his  legal  authority  to  sell  it.  Butler,  J.,  3HiH'«  S.C.  Rep.  393. 
In  the  execution  of  a  fi.  fa.  the  sheriff  cannot  forcibly  enter  the  dwelling 
house  of  the  defendant,  and  if  he  does  he  has  no  right  to  remove  the  goods. 
Curtis  0.  Hubbard,  4  Hill  New-York  Rtp.  437.  The  sheriff  cannot  sell 
land  without  a  valid  levy  or  ensure.  Waters  t>.  Dnvall,  11  Gill  0}  JeARSOn, 
37.  lint  in  Wood  n.  Colvio,  5  Hill  N.  Y.  Rep. 326,  it  was  declared  that  as 
judgments  are  made  liens  00  land,  no  formal  levy  or  inventory  or  seizure  is 
requisite  The  receipt  of  the  execution  to  sell  amounts  to  a  levy,  and  any 
thing  more  formal  would  be  an  idle  ceremony. 

"  In  Massachusetts,  the  statute  of  1783,  c.  57,  taken  from  a  provincial 
atatnto,  made  the  fee  of  the  real  estate  of  the  debtor  liable  to  be  attached  and 
-iaken  oa  execution,  and  appraised  and  set  off  to  the  creditor ;  and  if  the  *•> 
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redeem,  except  in  Vermont,  where  it  is  only  six 
months.  In  Rhode  Island  and  Connecticut,  the  previous 
appraisement  is  requisite ;  and  the  levy  and  assignment 
of  the  lands  to  the  creditor  at  the  appraised  value  carries 
the  title  when  the  execution  is  returned  and  recorded ; 
and  there  is  no  time  allowed  to  redeem.*  There  are 
special  and  peculiar  regulations  on  this  subject  in  several 
of  the  states.  In  Pennsylvania  and  Delaware,  the  lands 
are  to  be  appraised ;  and  if  the  inquest  finds  that  the 
rents  and  profits  for  seven  years  will  discharge  the  debt, 
the  lands  are  then  extended  by  the  writ  of  tiberari  facia*, 
and  possession  given  to  the  creditor,  as  practised  upon 
the  elegit  in  England  ;  but  if  not  so  found,  the  lands  are 
to  be  sold  without  redemption."    The  lands  are  not  to 


tale  could  not  be  set  out  by  doMm  and  bounds,  then  the  rent*  might  be  taken. 
By  the  Massachusetts  Revised  Statutes  of  1635,  put  2,  lit.  5,  c.  73,  the 
made  of  taking  lands  on  execution  for  debt  is  specially  detailed.  Soil  is  also 
in  the  Revise d  Statute!  of  Vermont,  1639,  p.  241. 943,  and  the  provisions  are 
essentially  the  nun.  In  Massachusetts,  all  real  eatale  or  the  debtor,  in- 
cluding lands  fraudulently  sold  by  him,  and  rights  of  entry,  and  equities  of 
redemption,  may  be  so  taken.  Upon  the  levy  being  mode,  the  sheriff  canses 
the  value  of  the  land  to  be  appraised  by  three  appraisers,  and  then  possession 
delivered  to  the  creditor  at  the  sum  appraised,  and  tbe  eioculkra  and  ap- 
praisement are  returned  to  the  clerk's  office  and  recorded.  The  inchoate 
right  of  the  debtor's  wife  to  dower,  and  lbs  amount  or  mortgage  incum- 
brances are  to  be  deducted  from  the  appraised  value  of  the  land.  The  de- 
fendant has  one  year  to  redeem  on  doe  payment ;  and  if  he  makes  default, 
the  title  becomes  absolute  in  the  creditor. 

«  Dane's  Ab,.  vol.  v.  23.  25.  Swift's  Digest,  vol.  i.  154, 155.  Grift*'* 
Register.  Booth  e.  Booth,  7  Conn.  Hep.  350.  Statutes  of  Connecticut, 
1838,  p.  64.    Spencer  o.  Champion,  13  Conn.  Rtp.  11. 

»  Pwdon's  Pcnn.  Dig.  373.  375.  3  Han.  Del.  Rtp.  483.  In  Pennsyl- 
vania, by  statute  1849,  when  personal  property  is  taken  on  execution,  tbe 
sheriff  summons  three  freeholders  to  appraise,  and  the  valuation  a  to  1»  an- 
nexed to  tLowrit,  and  if  the  sals  amounts  to  two-thirds  only  of  the  appraised 
value,  it  k  to  be  atayed  for  a  year  on  doe  security,  fee  In  Frets  v.  Heller, 
9  Watt*  d>  Serg.  397,  it  was  held  that  under  a  rendition  exponas,  the 
sheriff  is  bound  to  sell  the  whole  interest  of  the  debtor  in  the  land,  witboat 
reservation  or  restriction.  It  has  been  adjudged,  under  the  Pennsylvania 
statute,  that  an  estate  for  life,  belonging  to  the  debtor,  is  not  within  the 
statute  ;  and  it  may  be  sold  on  e: 
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be  sold,  in  Ohio,  under  the  amount  of  two-thirds  of  the 
previously  appraised  value  thereof,  except  in  sales  for 
taxes,  or  against  officers  for  moneys  collected.  Their 
real  value  in  cash  ia  to  be  first  appraised  by  an  inquest 
of  three  freeholders  summoned  by  the  sheriff  upon  levy- 
ing the  execution,  and  if  two-thirds  of  the  appraised 
value  is  sufficient  to  satisfy  the  execution,  the  judgment 
ceases  to  be  a  lien  on  the  residue  to  the  prejudice  of  bona 
fide  judgment  creditors."  In  Kentucky,  by  the  statute 
of  1827,  on  a  sale  of  real  estate  on  execution  at  law, 
the  land  must  be  previously  appraised,  and  the  statute 
authorizes  a  redemption  at  any  time  in  twelve  months, 
unless  the  land  brings  two-thirds  of  its  appraised  value. 
But  the  necessity  of  this  valuation  does  not  apply  to 


Howell  s.  Woolfort,  3  DaU.  Rep.  75.  So,  if  the  property  be  woodland  1 
Ramie,  96.  The  parties  may  by  consent  waive  the  inquisition,  and  haTe 
the  lands  sold  on  fieri  facia*  without  it.  Overton  v.  Toier,  1  Watt;  331. 
In  Roland  ».  Berkley,  I  Broekenbrough,  356,  it  wee  held  to  be  the  settled 
practice  in  Virginia,  that  the  officer  who  executes  the  elegit,  does  not  put  the 
creditor  in  actual  pmaeaiion  of  the  laud,  but  gives  him  Only  a  legal  poesemon 
which  he  must  enforce  by  ejectment.  It  is,  however,  so  reasons  bin  a  juris- 
diction, that  the  court  which  causes  land  to  be  sold  by  its  judicial  procrss 
should  complete  the  sals  by  patting  the  purchaser  iu  possession,  that  the 
tout!  of  chancery  will  in  such  oases  cause  possession  to  be  delivered  to  the 
purchaser  by  writ  of  assistance.  Kershaw  v.  Thompson,  4  Johnevn't  Ch, 
Rep.  609.  Hart  e.  Linsday,  1  Walker  Mich.  Ch.  Rep.  144.  Garrelsoa  e. 
Cole,  1  Ilarr.  d>  John*.  370,  and  judges  have  intimated,  (Bailer,  J.,3  Term, 
298.  Livingston,  J.,  1  Johnnn't  Rep.  44,)  that  the  sheriff  might  do  the 
same  on  fieri  facial.  But  I  apprehend  that  this  is  not  the  practice  recog- 
nised by  courts  of  law.  In  Penusylranie,  the  vendee  at  sheriff's  sale,  or  the 
grantee  of  such  vendee,  may  obtain  possession  by  summery  process  before 
two  justices  of  the  peace,  on  giving  three  months'  notice  to  quit.  Brown  ■. 
Gray,  5  Waffs,  17.    Pardon'*  Digr.it,  381. 

•  Act*  of  Ohio,  1831.  In  Lessee  of  Allen  0.  Parish,  3  Otto  Rep.  18T,  it 
was  bold,  that  if  Iho  lands  be  sold  without  such  previous  appraisement,  it  will 
not  affect  the  title  of  the  bona  fide  purchaser.  Though  the  sale  be  only  of 
ba  equity  of  redemption,  yet  the  valuation  most  be  of  the  entire  estate,  and 
of  ill  real  value  in  money,  and  the  Sale  cannot  be  far  a  sum  short  of  two- 
thirdsof  thai  value,  though  the  sheriff 's  deed  will  convey  only  the  interest  of 
the  judgment  debtor.    Bairn  *.  Kirtland,  6  Okie  Rep.  33. 
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lands  sold  under  a  decree  in  chancery.*  In  Indiana,  the 
sheriff  first  offers  for  sale  the  rents  and  profits  of  the 
land  tor  seven  years,  and  if  they  will  not  sell  for  a  suffi- 
cient sum  to  satisfy  the  execution,  the  fee-simple  is  sold 
to  the  highest  bidder."     In  Mississippi  and  Louisiana,  if 

the  lands  do  not  bring,  or  the  creditor  will  not  take 
•434     them  at  two-thirds  "of  the  appraised  value,  there 

is  a  delay  and  check  imposed  upon  a  peremptory 
sale,  on  the  interposition  of  security.'  In  Illinois,  the 
land  could  not  formerly  be  sold  under  two-thirds  of  the 
appraised  value  ;  but  according  to  the  statute  law  of 
Illinois,  in  1825,  lands  are  sold  on  execution  at  vendne 
to  the  highest  bidder,  after  the  same  shall  have  been 
valued  or  appraised  by  three  freeholders,  though  the 
lands  are  to  be  sold  to  the  highest  bidder,  without  regard 
to  such  valuation  or  appraisement,  but  they  are  in  that 
case  sold  subject  to  the  right  of  redemption  by  the  debtor 
within  a  year,  on  paying  the  amount  of  the  bid  and  ten 
per  cent,  interest  thereon.  In  1841  the  law  was  again 
altered  in  Illinois,  and  the  appraisement  by  three  house- 
holders of  real  or  personal  property,  or  both,  levied  on 


*  Blakey  v.  Abert,  1  Dana't  Ken.  Rep.  185. 

1  Reviled  Statutes  of  Indiana,  1838,  p.  376. 

•  la  Miosissippi,  the  sheriff,  on  execution,  summons  Hires  freeholders  to 
certify  on  oath  the  value  of  the  lends  and  other  property  noised,  end  if  it  wui 
Dot  sell  for  two-thirds  of  the  appraised  value,  the  property  b  then  to  be  sold 
at  auction  to  the  highest  bidder  on  a  credit  of  One  year  on  bond  with  goad 
security.  Laics  of  Miesisiipp i,  edit.  1839,  p.  511.  Sale*  nuder  chancery 
decrees  ere  on  six  months'  credit.  J  bid.  p.  846.  But  by  statute  of  Slit  of 
February,  1840,  if  the  property  on  aberiff'a  sale  on  elocution  does  not  brinf 
two-thirds  of  the  valuation  under  the  valuation  law,  the  sheriff  return  the 
facte  without  a  sale,  and  after  the  eipiration  of  twelve  months,  farther  pro- 
cess issues,  and  the  sheriff  re-advertisaa  the  land  and  makes  an  absolute  sale. 
M'Gehec.  Handley,  5  Howard's  Mils.  Rep.  635.  One  of  the  judges  of  tha 
court,  (Mr.  Justice  Clayton,}  in  Pickens  v.  Marlow,  2  Snudei  d}  MarthaU, 
437,  bald  that  the  Mississippi  valuation  law  was,  as  to  contracts,  made  before 
its  passage,  unconstitutional,  and  1  am  now  (1846)  informed  by  the  some 
high  authority,  that  the  whole  aeries  of  valuation  laws  in  Mississippi  have 
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execution,  was  required,  and  the  property  was  not  to  be 
struck  off  on  the  sheriff's  sale,  unless  two-thirds  of  the 
amount  of  such  valuation  should  be  paid  for.  The  valu- 
ation was  to  have  reference  to  the  cash  value.*  In 
Michigan,  by  statute,  in  1841,  no  real  or  personal  estate 
can  be  sold  by  foreclosure  of  mortgage  or  on  execution, 
until  the  same  shall  have  been  appraised,  and  then  for 
not  less  than  two-thirds  of  its  appraised  value.  The 
creditor  and  debtor  each  to  select  an  appraiser,  and  they, 
or  the  officer  the  third  appraiser.  Property  sold  under 
this  provision  not  subject  to  redemption.  The  Circuit 
Court  of  the  United  States  for  Michigan,  in  October, 

1841,  adopted  and  enforced  this  provision  as  being  a  rule 
of  property  in  that  state.     On  the   17th  of  February, 

1842,  a  further  and  different  provision  was  made  in 
Michigan  aa  to  the  disposition  of  lands  on  execution. 
No  real  estate  was  thereafter  to  be  sold  by  execution  or 
on  judicial  process.  If  personal  property  sufficient  for 
the  demand  could  not  be  found  or  be  not  tendered  by  the 
defendant,  the  sheriff  on  execution  was  to  levy  on  the 
real  estate  and  the  same  was  to  be  appraised  by  three 
disinterested  freeholders  at  the  just  cash  value,  having 
reference  to  prior  existing  liens  and  the  interest  of  the 
defendant  therein.  The  sheriff  was  to  set  out  by  metes 
and  bounds  to  the  creditor,  land  at  two-thirds  of  its  ap- 
praised value  to  pay  the  amount  of  the  execution  and 
charges.  If  the  creditor  within  ten  days  accepts  the 
same  at  two-thirds  of  the  appraised  value  in  payment, 
the  sheriff,  unless  the  defendant  or  mortgagor  redeems 
the  land  within  six  months  from  the  appraisement,  by 
paying  the  money  at  which  the  real  estate  was  set-off 
with  interest  at  ten  per  cent,  is  to  cause  the  process  and 
proceedings  to  be  returned  and  recorded  in  the  register's 


•  Act  of  Ulinoit,  February  37,  1841.  Tho  obrtruclioa  to  enfloulion*  01 
oiyil  pi-ace*  in  IHiaoin  wu  still  farther  enforced  by  a  stay  law  in  the  wLnte 
of  1B43-3,  ud  tnch  lam  were  becoming  very  prevalent  in  the  etatee. 
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office  of  the  county,  and  the  title  thereupon  vesta  abso- 
lutely in  the  creditor.  But  if  he  refuses  to  accept  the 
land  as  appraised  in  payment  pro  tanto,  the  levy  is  held 
to  be  discharged  and  the  creditor  to  pay  the  costs  of  the 
levy  and  appraisal.  This  act  applies  to  foreclosures  of 
mortgages  in  chancery,  or  by  advertisement  under  a 
power  of  sale,  except  as  to  future  mortgages,  wherein 
the  parties  shall  expressly  covenant  that  the  act  shall  not 
apply.'  In  Tennessee,  lands  were  liable  originally  to 
unconditional  sale  by  execution,  but,  by  act  of  1820,  a 
redemption  of  lands  sold  on  execution  or  upon  foreclosure 
of  mortgages,  was  allowed  to  the  debtor  and  to  hisother 


■  These  lawa  are  induced  no  doubt  from  the  loss  of  credit,  and  of  *  pound 
paper  currency,  and  the  depression  of  bueintwund  prim,  producing*  general 
distress,  but  they  are  very  bad,  and  are  violations  of  the  constitution  of  the 
United  States.  See  toL  1,  supra,  n.  419,  430.  The  like  national  distress 
caused  the  government  of  ancient  Roma,  in  the  year  of  the  city  403,  to  make 
land  and  cattle  a  tender  ia  payment  of  debts  at  a  certain  fixed  Talus.  At- 
ne'd?*  Hal.  tf  Jtoiiu,  vol.  ii.  73.  Mr.  Justice  Branson,  in  3  /fill,  469,  spoke 
severely  against  the  enactments  of  stop  and  exemption  lam,  the  Now- York 
Insolvent  Act  of  1811,  and  the  insolvent  branch  of  the  late  Bankrupt  Act  of 
the  United  Slates,  as  unjust  and  impolitic,  destroying  the  rights  of  creditors, 
and  introducing  a  lax  morality  in  relation  to  the  payment  of  debts.  And  the 
supreme  court  of  the  United  States,  in  the  care  or  Branson  ».  Kenxie,  Fobm- 
ary ,  1S43, 1  Howard's  V.  S.  Rrp.  3 1 1,  in  a  great  degree  overset  the  slop 
laws  of  the  stales,  by  declaring  that  the  mortgaged  premises  in  that  case  be 
sold  at  auction  to  the  highest  bidder  absolutely  without  redemption  under  the 
lax  of  Illinois  of  February,  1841,  and  without  any  previous  valuation  or 
amount  of  bid  accordiug  to  the  law  of  Illinois  of  February  27,  1841.  Both 
these  statu  tea  in  reference  to  the  then  existing  contracts,  were  declared  to  be 
unconstitutional.  The  decision  of  the  court  was  prononuced  byCh.J.  Taney, 
in  an  opinion  distinguished  for  its  clearness,  simplicity  and  irresistible  logic. 
The  doctrine  of  the  court  in  Branson  e.  Keuiis  was  referred  to  aud  confirmed 
In  M'Cracken  v-  Haywsrd,  2  Hoaard't  V.  S.  Rep.  608,  and  the  valuation 
law  of  the  elate  or  Illinois,  checking  perpetually  series  ou  execution  was  again 
declared  to  be  unconstitutional  aud  void.  So,  also,  in  the  esse  of  the  Lan- 
caster Savings  Institution  o.  Peigart,  before  President  Lewis,  at  Lancaster, 
Pennsylvania,  April,  1844,  thu  Act  of  Pennsylvania  of  lGtli  July,  1843,  al- 
lowing s  suty  of  siecotiou  on  mortgages  for  one  year,  if  the  properly  does  not 
bring  two-thirds  of  its  appraised  value,  was  held  to  be  unconstitutional,  as  Is 
mortgages  prior  to  the  act. 
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creditors,  within  two  years,  upon  payment  of  the  amount 
of  the  bid,  and  ten  per  cent,  interest  thereon,  and  all 
lawful  charges."  But  no  creditor,  unless  he  be  a  judg- 
ment creditor,  is  entitled  to  redeem  lands  sold  on  exe- 
cution or  under  a  deed  of  trust.  So,  if  the  party  entitled 
to  redeem  lands  sold  on  execution  or  under  a  mortgage, 
induces  a  purchaser  to  buy,  under  an  assurance  that  he 
would  not  redeem,  he  will  not  be  permitted  in  equity  to 
redeem.*  Virginia  is  an  exception  to  the  general  prac- 
tice of  selling  land  on  execution.  The  English  process 
of  elegit  and  extent  are  used  ;  but  in  special  cases  the 
lands  are  sold,  as  in  the  case  of  judgments  in  favour  of 
the  commonwealth  against  public  debtors." 

In  those  states  in  which  the  sheriff  sells  the  land,  in- 
stead of  extending  it  to  the  creditor,  he  executes  a  deed 
to  the  purchaser  ;d  and  it  is  held,  that  the  sheriff's  sale 


•  Griffith')  Regi)tir,l\t.  Tcmutett,  No.  49.  Art  of  I8B0.  YergtT**  S*- 
ftrU,  poitim. 

■  Woods  d.  M'Gavock,  10  Tergo'i  Rep.  133. 

•  1  Robinton*  Practice,  540.  587.  588. 

•  la  Keutoc'iy,  the  purchaser  at  ■  sheriffs  sale  acquire*  no  right  of  entry 
until  he  obtains  the  sheriffs  deed.  8  Dana,  167.  In  Louisiana,  the  statute 
requires,  that  the  judgment  on  which  execution  issues  should  be  recited  in  the 
deed  of  isle  given  by  Hid  sheriff ;  and  it  has  been  declared,  that  the  omission 
of  that  recital  prevent*  the  transfer  of  the  title  to  the  buyer  ;  and  that  a  deed 
from  the  sheriff  is  essential  to  the  title.  Dufour  e.  Csmfrane,  11  Martin1* 
Rcf.  607.  Duraford  v.  Degrays,  8  ibid.  222.  Childress  n.  Allin,  17  Lottie. 
Rep.  37.  In  Ohio,  the  sheriff  executes  a  deed  of  conveyance  to  the  purcha- 
ser, after  the  court  shall  have  confirmed  the  sale  upon  a  return  of  it,  and  no 
reversal  of  the  judgment  affects  the  purchaser's  title.  Statute*  a/  Okie, 
1831.  In  all  judicial  tales  whatever,  there  is  no  warranty  of  title,  and  the 
rule  of  caveat  emptor  applies.  3  Bailey'*  S.  C.  Rip.  480.  This  principle 
applies  as  well  to  a  judicial  sale  of  chattels  as  of  laud.  The  sheriff  sells  only 
lbs  debtor's  property  in  the  thing,  whatever  it  msy  be.  Freeman  t.  Cald- 
well, 10  Wattf  Rip.  9.  England  «.  Clark,  4  Scotsmen'*  Rep.  486.  The 
sheriff's  return  to  ufi.fa,  of  the  levy  and  sale  is  conclusiva  of  satisfaction, 
oven  (hough  the  purchaser's  title  to  the  land  or  chattel  should  prove  defective. 
Hid.  The  purchaser  on  execution  is  not  affected,  though  the  elocution  be 
subsequently  quashed.  Doe  v.  Snyder,  3  Howard1*  Mitt.  Rep.  66.  Not 
mm  if  the  jndsjmeut  wsa  paid,  provided  no  satisfaction  »] 
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is  within  the  statute  of  frauds,  and  requires  a  deed,  or 
note  in  writing,  of  the  sale,  signed  by  the  sheriff.1  In 
some  of  the  states,  as,  for  instance,  in  Ohio,  North  Caro- 
lina, Georgia,  Alabama,  Mississippi,  and  Missouri,  the 
■ales  are  required  to  be  at  the  court  house  of  the  county,. 
and  in  Louisiana  at  the  seat  of  justice  of  the  parish,  and 
on  the  plantation  if  the  sale  be  in  the  country.  In  the- 
New-England  states,  with  the  exception  of  Rhode  Island, 
the  sheriff's  official  return  of  the  proceedings  under 
the  execution,  constitutes  the  title  of  the  creditor,  as 
does  the  sheriff's  return  of  the  inquisition  upon  the  elegit 
in  England  ;b  and  no  deed  is  executed,  for  the  title  rests 
upon  matter  of  record.  In  New-York,  every  judgment 
and  final  decree  are  a  hen  on  the  real  estate  of  the 
debtor  from  the  docketing  of  the  same,  and  affect 
•435  equally  "his  after-acquired  lands,  with  the  excep- 
tion of  mortgages  taken  at  the  time  of  purchasing 
the  after-acquired  lands,  for  the  security  of  the  purchase 
money.*     But  judgments  and  decrees   cease   to  be  a 


and  ha  wan  purchaser  without  notice,  Jackson  e.  Cadwell,  1  Cmn,  639. 
But  the  purchaser  mist  show  a  judgment  warranting  the  execution,  and  (ha 
execution  and  sale  and  sheriff's  deed.  Jennings  v.  Stafford,  1  Iredell,  N.  C- 
Rep.40i.  Blanchardo.  Blmchard,  3  ibid.  105.  Duncan  e.  Duncan,  3  ibid. 
317.  See  Critttt  Baakin,  7  Watte  4-  Serg,*S3.  The  tkeriff  himself  need 
only  show  an  execution  of  a  court  having  competent  jurisdiction.  Walworth, 
Ch.,  in  16  Wendell,  577.  Jackson  o.  Hobson,  4  Scamaum's  Rep.  419.  A 
purchaser  of  land  at  a  eherilFe  sale,  moat  show  a  judgment  as  well  aa  execu- 
tion to  warrant  it.     Hiumanc.  Pope,  1  Gilman'e  111.  Rep.  131. 

*  Sinwnds  a.  Catlin,  3  Cain**'  Rep.  60.  Jackson  a.  Catlin,  3  Job*.  Jtrex 
348.  S.  C.  8  Ibid.  530.  Barney  a  Fatlenon,  6  Hbtt.  d-  Joins.  IBS.  Ennis 
e.  Waller,  3  Blackf.  Ind.  Rep.  473.  Estep  c.  Weetca,  6  Gilt  d-  Joaasnt, 
303.  The  Sen-York  Retietd  Statute!,  voL  II,  374,  require  a  regular  con- 
veyance from  the  sheriff;  andlhiaiatbe  law  in  North  Carolina,  4  Dm.  Rtp. 
153  ;  and  in  Delaware,  1  Harrington,  465 ;  and  in  Georgia,  8.  M.  Caarlteis'a- 
Rep.  336 ;  and  in  Pennsylvania,  Pvrdm'*  Dig.  379. 

k  Den  o.  Abingdon,  Doug.  Rep.  473. 

*  The  lien  or  judgments  as  a  lien  upon  real  estates,  and  which  is  so  prora- 
lent  in  the  United  Slates,  was  adopted  from  the  English  atetnto  of  4  and  & 
W.  and  M.  c.  90,  and  which  hsa  been  improved  by  the  atatBte  of  1  and  3  Vict 
c.110,  requiring  a  memorandum  of  the  judgment  to  he  entered  m  ■  bosk  its 
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charge  on  the  lands  as  against  purchases  in  good  faith, 
and  as  against  subsequent  encumbrances,  from  and  after 
ten  years  from  the  docketing  of  the  same,*  and  all  judg- 
ments in  any  court  of  New-York  or  of  the  United  States 
within  the  state  of  New-York,  are  presumed  to  be  satis- 
fied after  twenty  years  from  the  signing  and  filing  of  the 
record ;  and  the  presumption  can  only  he  repelled  by  a 
written  acknowledgment  of  indebtedness,  or  by  proof  of 
payment  of  part  within  the  twenty  years.  In  every  other 
case  the  lapse  of  time  is  conclusive,*1  There  is  a  great  di- 
versity of  practice  in  the  different  states  on  this  point.  In 
the  eastern  states,  as  Maine,  New-Hampshire,  Massachu- 
setts, Rhode  Island,  Connecticut,  and  Vermont,  the  judg- 
ment is  no  lien,  and  the  lands  are  not  bound  until  execu- 
tion issued ;  but  as  a  substitute  for  this  apparent  want  of 
due  protection  to  the  creditor,  the  land  may  be  attached, 
in  the  first  instance,  on  mesne  process  and  that  creates  a 
valid  lien.'     In  Kentucky,  lands  are  only  bound,  like 


alphabetical  order,  sad  a  Treat)  memorandum  thereof  to  be  made  after  five 
yoara  from  the  fint  entry.  A  debtor  after  verdict  and  before  judgment  may 
lawfully  give  a  preference  to  a  creditor  by  conveying  real  ertate  to  bin  'm 
aattefaetioa  of  a  bona  fide  debt,  and  thna  prevent  the  lien  of  the  judgment, 
provided  tbe  land*  bo  parchaaed  by  the  creditor  free  from  any  fraodulent  intent 
Waterbary  v.  Stnrtevant,  18  WemdeU,3S3. 

•  Ntw-York  Reoited  Statute;  vol.  u.  IBS,  aoo.  96, 97.  Ibid.  359,  aae.  8, 
4-  Jadgmeat*  and  decreea,  aayi  tbe  rtalute,  are  a  charge  npon,  and  bind 
"  the  land*,  tenement!,  real  estate,  and  chattels  real"  of  the  defendant.  But 
a  ctiort  of  chancery  will  protect  the  equitable  right*  of  third  persons  against 
tba  legal  lien  of  a  judgment,  provided  thoae  righta  existed  at  the  time  of  the 
judgment.  Keiratod  o.  Avery,  4  Paige,  1.  Under  the  old  English  law  lb* 
interest  of  a  tenant  for  years  waa  not  bound  by  judgment,  (Fleetwood's  case, 
8  Co.  171,)  and  thai  seems  to  be  atill  tbe  law  in  Pennsylvania.  Krsuaw'a 
Appeal,  3  Wharton,  398. 
»  Neu-York  Rnited  8ttMn,v<A.H.  301. 

'  In  Connecticut,  the  attachment  on  meane  proceei  binda  the  estate  real 
and  personal,  ai  against  any  other  creditor  or  bona  fide  purcbaaer,  provided 
tbeaorvioebe  duly  completed  and  returned.  St*  tut  el  af  Connecticut,  1838, 
.p.  43.  Thki  ■  agenoral  ruleonench  attachmentain  New-England  Bud  elm- 
where.  Hubbard  o.  Hamilton  Bank,  7  Mttemlf,  340.  Wallace  s.  M'CoaMil, 
13  Peter;  136.     Notice  to  tho  defendant  oonjtitnlea  too  ci 
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cbaftels,  from  the  delivery  of  the  execution.'  In  Loui- 
siana, a  judgment  is  a  lieu,  not  by  being  docketed*  but 

a  suit  on  a  writ  of  attachment  agsijiat  real  estate.  Sanford  s.  Dick,  17  Cm. 
Sep.  313.  In  Tyrol!  v.  Rounlree,  1  McLean'*  flr.p.95,  an  Bltaehmentlaviod 
OB  lands  in  Tennoaset  files  a  lieu  fi-om  the  time  of  tbe  levy.  In  Muds  and 
Maxsaob  malts,  the  officer  miking  an  attachment  of  real  estate  on  means 
process  must  file  an  attested  copy  of  tbe  return  in  the  office  of  the  clerk  for 
tbe  county ,  and  i I  ia  to  be  entered  by  the  clerk  in  a  book,  in  order  to  make  it 
a  lien.  See  Risued  Slaluttn  of  Maotaehtuetit.  It  ii  underetood  that  the 
attaching  creiiitor  acquire*  no  interact  in  the  property.  Hi«  right  is  to  hara 
it  forthcoming  to  satisfy  the  execution.  The  property  remain*  in  tha  oMttdy. 
of  the  law.  Tha  sheriff  has  a  special  property  to  protect  it,  bnt  the  general 
property  ia  not  changed.  Tbe  sheriff  may  deliver  it  to  a  bailee  to  keep  at  his 
own  rah.  Shaw,  Ch.  X,  in  Grant  o.  Lyman,  4  Mttealft  Rep.  476.  So  in  Per- 
kins b.  Norvell,  6  Humphrey,  151,  it  iu  held  that  an  attachment  created  a 
lien  on  the  real  estate  of  the  debtor,  but  did  Dot  diveot  hie  title.  In  Conneo- 
ticut,  the  officer  mint  leave  a  copy  of  the  writ  and  a  description  of  the  land 
attached  in  the  town  clerk's  office  within  seven  daya  thereafter,  or  the  lands 
will  not  be  bound  against  other  creditors  and  bona  fide  purchasers  ]  nor  wnl 
the  lien,  created  by  tha  attachment,  be  preserved,  unless1  execution  within  sixty 
days  after  judgment  be  aerved  an  the  personal,  and,  within  four  mouths  after 
judgment,  on  Uie  real  estate.  Statute!  of  Connecticut,  ibid.  In  Vermont, 
tbe  lien  on  real  estate,  created  by  tbe  due  service  and  return  of  the  original 
process  of  attachment,  continues  for  five  calendar  months  after  the  rendition 
of  final  judgment  and  do  l.nger.  Reviled  Statute*  of  Vermont,  1839,  p. 
163.  In  North  Carolina,  the  levy  of  an  attachment  upon  lands,  consum- 
mated by  a  subsequent  judgment  and  sate  on  execution,  creates  a  lien  as 
against  a  subsequent  judgment  creditor,  though  his  was  the  prior  judgment 
Den  u.  Carson,  3  Buiiis't  Rep.  388.  The  lieu  has  relation  back  to  the  time 
of  the  levy  so  as  to  defeat  a  sale  made  afterward*  by  the  defendant-  Den  a. 
Eetchum,  ibid.  414.  This  is  the  general  rule  in  Illinois,  where  the  New- 
England  law  on  this  subject  prevails.  If  tha  attachment  be  without  per. 
sonal  service,  the  judgment  is  in  rem;  if  with  it,  the  judgment  is  is  •msswM 
also.  Martin  t>.  Dryden,  1  Oilman,  188.  Ths  New-England  rule  is,  that 
perishable  personal  property,  and  live  stock,  in  certain  esses,  attscbed  on 
mesne  process  for  debt,  may  be  appraised  and  sold,  and  the  proceeds  held  to 
•bide  the  judgment.  To  make  a  valid  attachment  of  laud,  the  officer  need 
not  enter  Upon  it, or  see  it.  The  return  that  it  is  attached  ia  sufficient.  But 
on  attachment  of  personal  properly  he  must  lake  possession  of  the  goods. 
Perrin  e.  Leverelt,  13  Matt.  Rep.  138.  Taylor  o.  Huler,  II  Pick.  Rep.  341. 
This  proceeding  has  soma  analogy  to  the  laws  or  Spain,  as  formerly  in  rovca 
at  New-Orleans,  by  which,  wben  a  creditor  proves  his  demand,  and  satisfies 
tbe  judge  that  the  debtor  is  wasting  his  goods,  or  that  there  ia  danger  they 
nay  be  destroyed  or  removed  before  judgment,  the  judge  orders  tin  pro- 
party  to  be  sequestered,  unless  the  debtor  gives  surety  to  the  creditor  to  abid* 
tbe  judgment  of  the  court     1  Martin'*  Rep.  79.     2  ibid.  09. 

■  Bank  of  tbe  United  States  s.  Tyler,  4  Ptttrt'  V.  S.  Rep.  365.      Biuuos. 
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by  being  registered  with  the  recorder  of  mortgages.'  la 
Pennsylvania,  the  judgment  is  a  lien  from  the  signing  of 
the  judgment,  on  the  lands  owned  at  the  time  by  the 
debtor  ;b  though  the  lien  ceases,  by  the  act  of  4th  April, 
1797,  which  provision  was  re-enacted  in  1834,'  after 
seven  years  on  judgments  inter  vivos,  unless  revived 
by  scire  facia*,  and  judgments  at  the  death  of  a  dece- 
dent bind  the  estate  for  Eve  years,  though  not  revived 
by  scire  facias,  and  they  do  not  bind  after-acquired  lands 
until  the  execution  has  issued.  This  distinction  is  es- 
tablished by  the  decision  in  Calhoun  v.  Snider,*  in  which 
the  antiquity  and  authority  of  the  rule  of  the  English 
common  law,  that  a  judgment  binds  after-acquired 
lands,  has  been  ably  questioned,  'though,  I  think,  '436 
not  successfully  shaken.  In  Virginia,  by  the  Re- 
nted Act  of  1819,"  executions  bind  the  real  estate  of  the 
defendant  from  the  time  they  are  levied ;  and  if  the 
debtor  be  actually  seised,  yet  during  the  existence  of  the 
right  of  the  plaintiff  to  take  out  an  elegit,  the  judgment 
is  regarded  as  a  lien,  though  there  be  no  statute  in  Vir- 
ginia expressly  making  judgments  a  lien/  By  the  .Re- 
trued  Statutes  of  Illinois,  published  in  1S33,  a  judgment 
is  declared  to  be  a  lien  on  real  estate  for  the  period  of 
seven  years.  In  North  Carolina,  it  has  been  held,  that 
lands  were  bound   from  the  judgment,  provided   the 


e.  Riley,  I  Dana'*  Ken.  Rep.  360.  Rtvittd  Code  of  Mittistippi,  1634,  p. 
197.  Digft  of  tin  Latot  of  Maii—ippi  by  Alden  and  Van  Hoesen,  1839, 
p.  430.  This  ra  aim  the  can  in  Mississippi  according  to  the  statute*  re- 
ferred to. but  it  is  now  understood  that  lands  and  chattels  are  by  the  statute 
of  1834,  bound  by  the  judgment  from  the  time  of  its  rendition.  4  Howiad'i 
V.  S.  Rep.  12. 

•  Hanua  v.  Hit  Creditors,  13  Martin  t  Rep.  39. 

'The  judgment  it  a  lien  upon  the  defendant's  ennilablo  title,  founded  upon 
articles  of  agreement    Epiacopal  Academy  v.  Frieze,  3  Waits'  Rip.  16. 
«  PuroWs  Dig.  393. 

•  6  Riant/*  R'P-  135. 

•  1  Revised  Code,  c.  134,  sec.  10. 
'  Barton  b.  Smith,  13  Peter;  464 
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creditor  sues  out  an  ehgii ,-  but  they  are  only  bound  by 
execution  if  the  creditor  sells  the  land  by  fieri  facias* 


*  Jones  p.  Edmonds,  2  Murphy'*  Rep.  43.  ThejE-  fa.  is  now  the  uniform 
proem  to  sell  lands,  and  the  elegit  i*  abandoned.  The  case  in  Murphy  is 
shaken  in  Ricks  d.  Blount,  4  On  Rep.  133.  It  was  admitted,  that  at  coio- 
mon  liw,  or  at  least  from  the  statute  or  Wait  2,  a  judgment  was  a  lien  on 
land  so  long  u  an  elegit  could  be  sued  out,  and  the  writ  displaced  all  aliena- 
tion! posterior  to  the  judgment,  and  all  extents  under  junior  judgment*.  Bat 
in  Den  n.  Hill,  1  HayiDood'i  If.  C.  Rep.  73.  95,  it  wu  decided,  that  the  pm> 
cbaaei  under  a  junior  judgment  had  preference,  if  he  waa  the  first  purchaser, 
oven  over  the  elegit  on  the  prior  judgment.  This  ntmi  to  be  now  the  es- 
tabliahed  law,  and  waa  a  consequence  of  the  statute  of  5  Geo.  II.  giving  the 
fi.  fa.  against  lands.  It  was  said  again,  in  1  Dtv.  $  Battle,  563,  aa  late  aa 
1836,  that  the  statute  of  29  Chnrlee  II.,  oh.  9,  see.  16,  waa  never  in  force  in 
North  Carolina,  and  that  executions  were  governed  by  the  common  law,  and 
bound  property  from  the  teste,  until  the  statute  of  1828  made  executions 
from  a  justices'  court,  bind  only  from  tbe  levy.  This  was  intended  to  pro- 
tect the  intermediate  purchaser,  but  if  the  defendant  after  the  teat  and  be- 
fore the  levy, died, the  goods  were  bound  in  the  bands  of  the  executor  or  ad- 
ministrator, and  the  officer  might  go  on  and  levy.  It  ia  further  held,  in  that 
sluts,  (Dobeon  B.  Murphy,  1  Dev.  tf  Battle,  586,)  that  a  purchaser  on  exe- 
cution must  show  a  judgment  warranting  the  execution,  or  no  title  will  pass, 
though  it  was  understood  that  under  the  English  law,  the  purchaser,  if  * 
stranger,  waa  not  obliged  to  ahow  a  judgment,  but  only  the  execution.  I 
apprehend  that  in  New-York,  also,  tbe  purchaser  on  execution  does  not  ac- 
quire a  valid  title,  if  there  be  no  judgment  to  warrant  it  Reviled  Statute*, 
vol.  ii.  375.  But  it  has  been  often  decided  that  a  bona  fit  purchaser  under 
a  decree  or  judgment,  may,  if  tbe  court  bad  jurisdiction,  hold  the  property 
so  purchased,  notwithstanding  a  subsequent  reversal  for  error,  of  the  judg- 
ment or  decree.  Goodyear  v.  Ince,  Ore.  J.  246.  Yelv.  179.  S.C.,  and  the 
note  thereto  of  Mr.  Metcalf,  tbe  learned  editor  of  the  American  edition. 
Dster  o.  Troy,  T.  &  R  R.  Co.  9  Hill'*  Rep.  639.  Robertson,  Ch.  J., 
Clary  e.  Marshal,  4  Ouno's  Ken.  Rep.  98.  Shackleford  o.  Hunt,  4  B.  Jfen- 
roe,  263.  But  this  would  not  be  the  case  if  the  judgment  or  decree  was  not 
merely  erroneous  but  void.  The  distinction  taken  in  Ohio  is,  that  on  a  saU 
of  lands  on  execution  to  a  stranger  to  the  judgment,  the  owner  on  revezssi 
•f  the  judgment  must  pursue  tbe  frails  of  tbe  sale  in  tbe  hand*  of  his  an- 
tagonist ;  but  where  the  mortgagee  is  the  purchaser  under  a  judicial  decree 
afterwards  reversed,  and  continura  owner  until  such  reversal,  tbe  mortgagor 
is  entitled  to  redeem  the  laud.  Hubbel  v.  Broadwell,  B  O«o  Rep.  130.  In 
Virginia,  the  lien,  as  in  England,  is  a  consequence  of  a  right  to  sue  oat  an 
elegit.  There  is  no  statute  which  expressly  makes  a  judgment  a  lien  upon 
the  lands  of  the  debtor  ;  but  during  the  existence  of  a  right  to  sue  ont  an 
elegit,  the  lien  is  universally  acknowledged.  It  is  not  suspended  by  suing 
ont  a  Jtert  facia*,  but  it  continues  pending  the  proceedings  on  sneh  •  writ, 
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The  judgment  becomes  a  lien  in  the  states  of  New-Jer- 
sey," Delaware,  Maryland,  Indiana,"  Ohio,0  Mis- 
souri, Tennessee,*  South  Carolina,  'Georgia,  Ala-    *4&1 


and  it  hu  relation  to  tha  Gnt  day  of  tfaa  term ,  in  equity  ai  well  as  at  law. 
Coutu.  o.  Walker.  9  Ltigh,  268.  Coleman  ».  Cooke,  6  Randolph'*  Rtp.  618. 
United  State*  «.  Morriaou,  4  Pittri  If.  S.  Rtp.  134. 

*  In  New-Jeney,  tbe  judgment  operate*  ns  a  lien  upon  the  real  estate 
ftom  tha  time  of  the  actual  entry  of  it  On  tbe  minute*  or  records  of  the  court. 
But  if  there  be  two  or  more  judgments  sguinst  the  came  defendant,  a  junior 
j»dpmeiit  creditor  will  gain  the  preference,  and  be  entitled  to  be  firat  satis- 
Sed,  by  canning  an  execution  upon  it  to  be  Grot  delivered  to  tbe  ■heriiE 
Reeraa  e.  Johnson,  1 llalited,  39.  On  a  sale  on  elocution,  the  sheriff  eie- 
ontaa  at  once  a  daed  to  the  purchaser.    I  Oriat'i  Nwr-Jertey  Rtporti,  135. 

k  Judgments  eeaae  to  be  lien*  on  real  aetate,  in  Indiana,  after  ten  year*, 
unles*  revived  by  tcire  facial.     Statute!  of  1825. 

*  In  Ohio,  judgments  have  alwaya  been  a  lien  on  real  estate,  and  land* 
have  been  liable  to  be  sold  on  elocution,  under  certain  restriction*.  Tbe 
purchaser  take*  the  title  a  held  by  the  debtor,  anbjeet  to  prior  existing  lien*. 
Riddle  d.  Bryan,  5  Hraaniri  Ohio  Rtp.  55.  But  by  statute  in  1634,  It 
was  provided,  that  if  execution  was  not  sued  ont  en  the  judgment,  and  levied 
within  a  year,  without  doe  excuse,  the  judgment  should  not  operate  M  • 
lien  to  the  prejudice  of  any  other  buna  fide  judgment  creditor.  M'Cormiek  e. 
Alexander,  3  Ohio  Rtp.  65.  Earnfit  n.  Winans,  3  ibid.  135.  The  same 
provision  was  re-enacted  in  1331,  and  is  in  force  to  this  time.  As  between 
the  judgment  creditor  and  the  judgmen  t  debtor,  the  lien  is  perpetual.  Nor- 
ton b.  Beaver,  5  Ola*  Rtp,  178.  The  lien  relate*  back  to  the  first  day  of  tha 
term,  in  which  tbe  judgment  ia  entered.  Urbnua  Bank  *>.  Baldwin,  3  ibid. 
6ft.  But  the  judgment  doe*  not  bind  an  equitable  interest  in  the  land.  See 
a  learned  note  of  the  reporter,  Mr.  Wilcox,  in  10  Ohio  Rep.  p.  74,  in  which 
all  the  distinction*  relative  to  judgment  bene  in  Ohio  are  fully  stated.  In 
Shnee  n.  Ferguaon,  3  Ohio  Rip.  136,  it  was  decided,  that  to  take  tbe  prior 
Ben  out  *f  the  statute,  the  levy  must  have  been  made  within  the  year  on  tbe 
■reserfy  in  oiusiion.  See,  also,  Thompson  e.  Alhertou,  6  Ohio  Rep.  30.  If 
not,  then  all  tbe  judgment*  aland  on  an  equal  footing,  and  the  first  levy 
thereafter  will  have  the  preference.  The  lien  of  a  judgment  in  Ohio  doe*  not 
attach,  to  after-acquired  lands,  so  as  to  effect  the  right*  of  a  bona  fide  pnr- 
ohaeer. Road*  e.  8ymn.ee,  1  Ohio  Rip.  313.  Stile*,  ei  dem.  Miller  e. 
Murphy,  4  ibid.  92.  Judgment*  standing  five  yean  without  execution,  be. 
oosne  dormant,  and  the  lien  mum,  The  lien  on  lauds  within  the  county 
when,  the  judgment  waa  rendered,  exist*  from  the  first  dsy  of  the  term,  and 
on  sal  other  land*  within  the  Mate  from  the  levy  on  them.  Statute*  of 
Ohio,  1831. 

*  The  lion  of  the  judgment  may  be  lost,  in  Tennessee,  by  the  act  of  the 
judgment  creditor,  so  aa  to  let  in  a  younger  judgment  creditor.    The  lien  in 
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bama,  and  Louaiana."  The  lien,  after  all,  amounts 
only  to  a.  security  against  subsequent  purchasers  and  en- 
cumbrancers; for,  as  the  master  of  the  rolls  said,  in 
Brace  v.  Dutekeu  of  Marlborough^  it  was  neither  jus  is 
re,  nor  jut  ad  rem ;  the  judgment  creditor  gets  no  ea- 


rn of  law;  and  ifthe  plaintiff, byoon- 
Irnel  with  Ihe  debtor,  delays  elocution  for  sisr  months,  for  instance,  he  loan 
his  lien,  hi  against  ■  junior  creditor.  Porter  c.  Cocke,  1  Peek'*  Tessa,  Rip. 
30.  The  lieu  operate!  from  the  date  of  the  judgment,  if  the  land*  be  Bold 
within  a  year  thereafter,  but  if  there  bono  l«Ty  made  within  a  year  after  tho 
judgment  rendered,  the  lien  cram  as  to  subsequent  purchasers.  .Statute 
Lew  of  Tenntitte,  1836,  p.  419.  Hitler  is.  Ealill,  8  Ytrgtr,  453.  Green- 
way  e.  Cbujjod,  3  Humphrey  Rep.  ITT.  See  further,  aa  to  judgment  Lena 
in  Tennessee,  Ibe  learned  discussion  of  Chancellor  Haywood,  1  Peek.  App. 
1—11.  In  Murine*.  Carmsck,  in  Tennessee,  4  yager's  T™.  Ktp.  370, 
it  waa  adjudged,  that  Ihe  judgment  wai  a  lien  on  the  land  from  the  day  and 
precise  time  it  waa  rendered,  and  in  the  absence  of  proof  of  that  preeiaa  lima, 
a  mortgage  by  the  defendant,  executed  on  the  same  day  in  which  the  judg- 
ment waa  rendered,  being  an  equal  title,  would  bay*  a  priority.  It  waa 
shown  iu  that  cane,  by  the  able  and  learned  argument  of  M'Carmack,  that 
judgment  lions  on  land  did  not  exiat  at  common  law,  nor  until  the  ntatnte  of 
Weal.  3,  13  Ed.  I.,  which  gave  the  elegit,  and  subjected  real  eetato  lo  the 
payment  of  debt*  ;  and  a*  judgment*  were  entered  generally  of  the  term, 
and  as  the  term  was  considered  in  law  a*  one  day,  and  by  intendment  {Holt, 
Cb.  J. ,3  Balk.  313.  lWilt.39,  srg.)  judgments  related  to  the  eommesee- 
ment  of  the  term,  the  lien  which  the  courta  deduced  from  the  statute  giving 
the  elegit,  necessarily  attached  on  the  first  day  of  the  term.  Bo  the  law 
continued  until  the  statute  of  39  Charles  II.,  directed  a  data  to  be  given  to 
the  judgmenta  when  signed,  and  the  lien  was  shifted  and  filed  lo  thai  data. 
That  statute  would  seem  not  to  bars  boon  adopted  in  Tennessee,  as  we  base 
seen  in  a  preceding  note,  that  it  was  not  in  North  Carolina,  and  executions 
bind  personal  property  from  Iheir  teste.  Coffee  t>.  Wray,  8  Yerger,  464.  In 
England  judgments  relate  to  the  first  day  of  the  term  as  against  volunteers 
and  persona  taking  with  notice,  though  that  fiction  it  taken  away  by  statute 
as  to  bona  fide  purchasers. 

*  In  South  Carolina  a  decree  in  equity  for  the  payment  of  money  consti- 
tutes a  lien  on  lsnd  similar  to  that  of  a  judgment  at  law ;  and  under  a,  sta- 
tute in  1785,  the  real  and  personal  estate  of  the  defendant  under  such  a  de- 
cree is  liable  lo  be  sold  on  execution  by  a  writ  in  the  nature  of  «  Jt  /*. 
Blake  e.  Hey  ward,  1  BaiUy'e  Eq.  Rep.  308.  In  Georgia,  the  judgment 
create*  a  lien  on  all  the  property  of  the  debtor,  and  it  is  coustructiTO  notice 
to  all  the  world,  and  it  is  indefinite  in  duration  until  satisfied  or  lost,  or  dis- 
placed by  the  act  of  the  party.     Forsyth  v.  Marbory,  R.  M.  Ciarllsa'*  fiss. 


»  9  P.  Win*.  491. 
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tate  in  the  land,  and  though  he  should  release  all  his 
right  to  the  land,  he  might  afterwards  extend  it  by  exe- 
cution.* 

*  8(017,  J"  'D  Canard  u.  Atlantic  Ins.  Company,  1  Peter**  V.  S.  Rep.  453. 
8.  P.  The  principle  upon  which  the  court  of  chancery  interfere*  to  enforce 
a  lien,  in  respect  to  real  estate,  is  that  there  in  a  judgment  creating  a  lien  os 
Ibe  estate  recognized  in  equity  ;  and  in  reepect  to  personal  estate  that  there 
were  a  previous  judgmont  and  execution  satisfied.  Brinckerboffr.  Brown,  4 
Joins.  Ch.  Rep.  677.  Perry  «.  Nixon,  1  HilTt  S.  C.  Hep.  335.  M'Nairy  ». 
Eastland,  10  Yerger,  310.  A  judgment  is  binding  upon  trust  and  equitable 
-estate*  as  well  as  on  legal  estates,  and  the  lien  may  be  asserted  in  chancery, 
except  at  against  bona  fide  purchase™,  without  notice.  Preston  on  Eitale; 
part  3d,  326.  Sugden  on  Vendors,  9th  edit  616.  Chapron  v.  Caaaaday,  3 
Hump.  Tenn.  Rep.  661.  The  judgments  in  the  federal  courts,  within  the 
district  of  New-York,  are  iieus  upon  real  property,  in  tike  manner  as  judg- 
ment! of  the  state  courts,  and  to  the  extent  of  the  local  jurisdiction  of  the 
court.  See  supra,  vol.  i.  348,  note.  Ibid.  343,  note.  The  lien  exists  in  Penn- 
sylvania district,  (1  Friers'  Cir.  Rep.  336,)  and  in  Maryland,  {5  Per  ere'  U. 
S.  Rtp.  359,)  and  probably  in  other  states,  to  the  extent  of  state  judgments. 
By  the  New-York  Revised  Statute*,  vol.  [[.  557,  eec  38—16,  judgments  in 
the  federal  courts  within  the  state,  are  to  be  transcribed  and  docketed  by  the 
clerks  of  the  supreme  court  of  the  stale,  in  books  to  be  provided  for  the  par- 
pose,  for  tbe  public  inspection  and  security.  In  Pennsylvania,  a  judicial  sale 
divests  all  tiena,  definite  and  certain  in  their  amonnt,  whether  general  or  spe- 
cific, except  in  peculiar  caaee,  and  with  the  eiception  of  prior  mortgages  ; 
and  the  proceeds  are  to  be  fairly  and  faithfully  applied  to  the  discharge  of 
liana,  according  to  priority.  By  the  sale,  the  money  is  substituted  for  tbe 
land.  This  is  also  the  oase  in  Delaware;  a  sheriff's  sale  dischargee  all  prior 
judgment  liens,  and  the  proceeds  are  applied  to  judgments  in  the  order  of  tbeir 
preference.  Farmers'  Bank  n.  Wallace,  3  Han.  Rep.  370.  Finney  e.  Penn- 
sylvania, 1  Perm.  Rep.  340.  M'Graw  t>.  H'Lanahan,  ibid.  44.  M'Laaahan 
e.  Wyant,  ibid.  96-  Ibid.  113.  Hiltiken  v.  Kendig,3  isid.477.  Willardr. 
Morris,  9  Rawie,  56.  Miller  o.  Musaelman,  6  Wharton,  357.  Ban  theon  v. 
Smith,  3  Btrmey,  146.  Beed  t.  Reed,  1  Watt*  $  Serg.  335.  Coster  ». 
Dekerer,  3  ibid.  36.  Presbyterian  Corporation  r.  Wallace,  3  Raiele,  109. 
In  this  last  ease,  the  rule  in  Pennsylvania  is  applied,  as  well  to  a  prior  en- 
cumbrance by  mortgage  as  ton  prior  encumbrance  by  judgment.  See,  also, 
Leib  0.  Bean,  1  Arhmead,  307,  and  Mode's  Appeal,  6  WatU  d>  Serg.  980. 
Tbe  judicial  sale  discharged  the  lien  of  a  prior  mortgage  for  tbe  payment  of 
money,  and  turned  a  mortgagee  round  on  the  fund  in  the  sheriff's  bands, 
though  the  purchaser  might  agree,  even  by  parol,  to  buy  the  land  subject  to 
the  mortgage,  and  equity  would  hold  him  to  his  bargain.  But  by  the  act  of 
6th  April,  1830,  the  lien  of  prior  mortgages  was  restored,  and  not  to  be  de- 
stroyed or  affected  by  any  judicial  sale.  P-urdon't  Dig.  386.  Arrears  of  rent 
rwjovorable  by  distress  are  not  payable  out  of  the  proceeds  of  a  sheriff's  sale 
Jor  a  mortgage  debt     Sands  t>.  Smith,  3  Waited/  Sergeant,  1. 
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In  New-York,  ibe  interest  of  a  person  holding  a  con- 
tract for  the  purchase  of  land,  is  not  bound  by  a  judg- 
ment or  decree,  and  is  not  to  be  sold  on  execution.  The 
remedy  by  the  creditor  against  such  an  equitable  in- 
terest residing  in  his  debtor,  is  by  bill  in  chancery ;  and 
the  interest  may  be  sold  under  a  decree  for  that  purpose, 
or  transferred  to  the  creditor  in  such  manner,  and  upon 
such  terms,  as  to  the  court  shall  seem  just,  and  most 
conducive  to  the  interest  of  the  parties.*  80  the  creditor 
who  holds  a  debt  secured  by  mortgage,  cannot  sell  the 
equity  of  redemption  on  judgment  and  execution  at  law. 
His  remedy  is  upon  the  mortgage  in  chancery.1*  But 
where  lands  are  held  by  A.  for  the  use  of  B.  as  a  re- 
sulting trust,  they  may  be  sold  on  execution  at  law 
against  B.  This  was  by  the  statute  of  29  Charles  II., 
c.  3,  and  the  practice  doubtless  prevails  throughout  this 
country.'    In  North  Carolina,  the  equity  of  redemption 


•  Nmi>-York  Revised  Statuttt,  vol.  i.  744.  sec.  4, 5,  G.  Grosrenor  v.  Al- 
len, 9  Paige,  17.  It  had  heretofore  been  held,  (Jackson  D.  Scott,  18  Joint. 
Rep.  94.  Jaoksonn.  Parker,  9  Colour's  Rep.  73,)  thai a  person  in  pauenim, 
under  a  contract  for  the  purchase  of  land,  hid  a  real  estate  bound  by  judg- 
ment nod  liable  to  be  sold  on  execution.  It  wu  an  equitable  interest,  coupled 
with  possession.  But  the  words  or  the  statute  are  btoad  enough  to  resell 
that  cue;  and  it  could  out  probablj  be  withdrawn  from  the  statute,  and 
those  former  dacirion*  restored,  unless  the  possession  rested  upon  some  spe- 
cific agreement  for  a  limited  time,  giving  to  the  possession  the  interest  and 
character  of  a  chattel  real.  As  to  sales  on  execution  of  equities  of  redemp- 
tion, see  supra,  p.  160.  In  (he  Mate  of  Maine,  by  statute  of  1899,  oh.  431, 
the  interest  of  a  debtor  in  a  contract  for  the  purchase  of  land,  is  liable  to 
attachment  at  the  instance  or  a  creditor.  Previous  to  the  New-  York  Re- 
vised Statutes,  the  equitable  interest  of  a  judgment  debtor  in  lands  was,  in 
equity,  subject  to  the  lien  of  the  judgment  at  law,  except  as  to  ssasjEds 
purchasers  without  notice.  In  England  by  the  statute  of  1  and  9  Via.  eh. 
110,  see.  11.  13,  a  doekeiled  judgment  is  made  a  charge  upon  the  eqmtabh 
sa  well  as  upon  the  legal  interest  of  the  judgment  debtor  in  lands ;  excepts* 
to  purchasers  for  valuable  consideration  without  notice. 

•  New-York  Reviled  Staiutet,  voI.ii.368.see.31. 

•  Foots  p.  Colvin,  3  Joins.  Rep.  333.  Guthrie  V,  Gardner,  19  Wndtll, 
414.  The  Uen  of  a  judgment  does  not  attach  in  equity  upon  the  men  legal 
title,  but  upon  the  resulting  trust  which  is  subject  ts  execution  at  law.  His. 
v.  Toiwley,  1  Paige,  980.    TtioflMfl  a.  Walker,  6  Hmmfkrt),  93. 


znofcdoy  Google 


Ltc  LXVI-]  OP  REAL  PROPERTY.  437 

in  lauds  and  tenements  is  made  by  statute,  liable  to  be 
sold  by  execution  at  law. 

•When  we  consider  how  reluctantly  and  cau-  •iSS 
tiously  real  property,  in  England,  has  been  sub- 
jected to  the  process  of  execution,  and  how  reasonable  it 
is  that  provision  should  be  made,  as  well  on  account  of 
the  interests  of  creditors,  as  of  the  condition  of  the 
debtor,  against  precipitancy,  and  sacrifices,  and  iron- 
hearted  speculation  at  sheriff's  sales,  there  will  appear 
to  be  no  just  ground  to  complain  of  this  branch  of  our 
American  remedial  jurisprudence.  But  the  legislation 
in  several  of  the  states  since  the  year  1837,  has  carried 
the  restraints  on  the  creditor's  common  law  rights  on 
execution  against  property,  to  an  extent  injurious  to  the 
rights  of  property,  the  obligation  of  contracts,  and  the 
dictates  of  a  just  and  enlightened  policy.  The  statutes 
alluded  to,  have  been  noticed  in  the  preceding  pages, 
and  they  make  essentially  real  estate  a  legal  tender, 
which  the  creditor  does  not  want  and  cannot  use,  instead 
of  money  which  is  the  only  legal  tender  known  to  the 
constitution,  and  is  in  business  concerns,  the  common 
standard  of  value,  and  medium  of  exchange. 

It  may  be  here  observed,  as  a  general  rule  applicable 
to  sales,  that  when  a  trustee  of  any  description,  or  any 
person  acting  as  agent  for  others,  sells  a  trust  estate,  and 
becomes  himself  interested,  either  direcdy  or  indirectly, 
in  the  purchase,  the  cestui  que  trust  is  entitled,  as  of 
course,  tn  his  election,  to  acquiesce  in  the  sale,  or  to 
have  the  property  re-exposed  to  sale,  under  the  direction 
of  the  court,  and  to  be  put  up  at  the  price  bid  by  the 
trustee ;  and  it  makes  no  difference  in  the  application  of 
the  rule,  that  the  sale  was  at  public  auction  bona  jide, 
and  for  a  fair  price.  A  person  cannot  act  as  agent  for 
another  and  become  himself  the  buyer.  He  cannot  be 
both  buyer  and  seller,  at  the  same  time,  or  connect  his 
own  interest  in  his  dealings  as  an  agent  or  trustee  for 
another.     It  is  incompatible  with  the  fiduciary  relation. 
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Emptor  emit  quam  minima  potest;  venditor  vendit,  quam 
maxima  potest.*  The  rule  13  founded  on  the  danger  of 
imposition  and  the  presumption  of  the  existence  of  fraud, 
inaccessible  to  the  eye  of  the  court.  The  policy  of  the 
rule  is  to  shut  the  door  against  temptation,  and  which, 
in  the  cases  in  which  such  a  relationship  exists,  is 
deemed  to  be,  of  itself,  sufficient  to  create  the  disqualifi- 
cation. This  principle,  like  most  others,  may  be  subject 
to  some  qualification  in  its  application  to  particular  cases, 
but,  as  a  general  rule,  it  appears  to  be  well  settled  in  the 
English1*  and  in  our  American  jurisprudence." 


■  See  Story  on  Agency,  p.  1 1,  IS.  199,  200—205,  where  the  doctrine  ii 
shown  to  mist  Id  Tall  farce  in  (bs  civil  law,  u  well  as  in  the  English  and 
American  jurisprudence.  See,  also,  Lomax'i Digeit  of  the  Lawirctpcrtinf; 
Beat  Properly,  vol.  i.  055—359. 

b  Holt  b.  Holt,  1  CL  Cat.  190.  Ketch  u.  Sandford,  3  Eq.  Cat.  Abr.  741. 
Davison  e.  Gardner,  in  1744,  cited  in  Sugden't  Law  ef  Vender*,  436. 
Whelpdale  r.  Coukson,  1  Vetey,  9.  5  Ve*ey,jr.  682.  S.  C.  Fox  e.  Mack- 
roth,  3  Bro.  400.  3  Cox,  330.  &  C.  Campbell  v.  Walker,  5  Vttey,  678. 
13  ibid.  GOO.  Ei  parte  Lacy,  6  ibid.  635.  Ez  parte  Hughes,  ietrf.  617.  Ex 
parte  James,  8  ibid,  337.  Cole*  t>.  Trecothiek,  9  ibid.  334.  Ex  parte  Ben 
nelt,  10  ibid.  385.  Morse  t.  Royal,  13  ibid.  355.  Lowlher  v.  Lowther,  13 
ibid.  95.  York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  by  Tomiint, 
App.    Downee  o.  Graiebrook,  3  Merrivale,  200. 

•  Davou  v.  Fanning,  3  Joint.  Ck.  Rep.  353.  Perry  e.  Dixon,  4  Deuatu. 
S.  C.  Eq.  Rep.  504,  note.  Butler  v.  Haskell,  ibid.  654.  Ei  parte  Wurgina, 
lHilTtS.  C.CL  Rep.354.  4  Randolph,  199.  304. 305.  Da™  p.  Sirap- 
eoo,  5  Hart:  a}  Johnton,  147.  Boyd  r..  Hawkins,  3  Bad.  4>  Deo.  Eq.  Cat. 
307.  Scott  o.  Freeland,  7  Smedet  d>  MarthaU,  409.  Leesee  of  Lsiara.  n 
Bryson,  3  Binney't  Rep.  54.  Tilghman,  Ch.  J.,  4  ibid.  43.  Campbell  o. 
Penn.  L.  Ins.  Company,  2  Wharton,  53.  1  Aehmead,  307.  Brackenridga 
e.  Holland,  2  Biaekf.  Ind.  Rep.  377.  Wade  c.  Poltibone,  1 1  Oaf*  Rep.  57. 
Armstrong  t>.  Huston,  S  id.  552.  Boharl  t>.  Atkinson,  14  id.  338.  Thorp 
v.  MoCullum,  1  GiUman't  III.  Rep.  614.  Mills  e.  Goodsell,  5  Conn.  Rep. 
475.  Story,  J.,  in  1  JYstott,  345.  Lovell  >.  Brigga,  3  IV.  H.  Rep.  318.  Cur- 
Tier  e.  Groeo,  .Aid.  335.  Michoud  v.  Girod,  4  Hoisoro"*  (7.  S.  Rep.  503. 556. 
In  this  last  case  the  court,  in  the  opinion  delivered  by  Mr.  Justice  Wayne, 
gave  a  strong  sanction  to  the  doctrine  in  the  text  relative  to  the  fiduciary  re- 
lations. The  same  sound  doctrine  was  also  well  known  to  the  civil  law.  -Dig. 
13. 1.  34.  7.  Ibid.  18. 1. 46.  Ibid.  26.  8.  5. 2.  See,  also,  the  Spanish  Par. 
firfos,  4.  5.  5.  The  lien-York  Retired  Statute*,  vol.  iL  37a  546,  hare 
specially  provided  as  declaratory  of  the  general  rule,  that  ni 
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If  the  personal  estate  of  a  testator  and  intestate  be  in- 
sufficient to  pay  his  debts,  the  executor  or  administrator, 


oieoution  thill  be  concerned  directly  or  indirectly  at  ■  purchaser ;  while  a 
mortgagee  ia  allowed  to  pnrotuue  at  a  aaJe  at  auction  under  ■  power  in  hie 
mortgage.  In  England,  a  mortgagee  ii  allowed  to  bid  under  in  order  in 
chancery  for  the  sale  of  a  mortgage  estate.  Ei  parte  Marah,  1  Maid.  Ch. 
Rep.  148.  So,  the  English  rule  in  equity  ia,  tbat  a  creditor  taking  ont  elo- 
cution may  become  a  purchaser  of  property  Hiiod  under  it,  Tor  it  ii  the  sheriff 
and  not  the  creditor  who  sells.  Stratford  o.  Twy nam,  1  Jacob,  418.  But  in 
Fiek  p.  Sarber,  GWatUf  Strg.  18,  it  was  adjudged,  after  a  moat  thorough 
and  elaborate  examination  of  'the  doctrine  ofaalee  and  purchases  by  a  person 
in  hie  fiduciary  character,  that  a  trustee  ia  not  only  prohibited  from  purchasing 
the  trust  estate  daring  the  existence  of  the  trait,  bat  that  the  trnat  subsist*  for 
certain  essential  purposes,  notwithetanding  the  property  ia  in  the  bands  of  a 
judicial  officer,  and  tbat  a  trustee  who  becomes  a  purchaser,  even  at  a  judicial 
tall,  take*  the  estate  clothed  with  the  same  trusts  a*  before  the  sale,  and  ia 
accountable  a*  such  for  the  profit*.  The  mere  exchange  of  trust  property  by 
the  trustee,  under  a  valid  power  in  trust,  is  not  an  alienation  of  the  estate  of 
the  cestui  oiu  trust-  The  land  taken  in  exchange,  is,  for  every  beneficial 
purpose  of  the  trust,  the  same  estate.  Hawley  and  King  t>.  James  and  other*, 
4  Paigi.  Judge  Tucker  (3  Blacks.  Com,,  by  Tuektr,  450—453.  tit.  Trusts,) 
lay  down  the  rale  in  broad  term*,  and  in  opposition  to  some  dicta  in  the  Vir- 
ginia courts,  that  executors,  agent*,  commissioners  of  sales,  sheriffs,  auction- 
eers, attorniee,  and  all  persons  in  fiduciary  characters,  are  incapable  of  pur- 
chasing the  trust  (abject  at  sales  made  by  themaelvei,  or  uudor  their  authority 
or  direction.  The  supreme  judicial  court  of  Massachusetts  in  Arnold  t>. 
Brown,  34  Pick.  Rep.  96,  lay*  down  the  rule  in  the  same  broad  terms.  The 
general  principle  extends  so  far,  that  if  a  trustee,  mortgagee,  tenant  for  lib, 
or  purchaser,  get*  an  advantage  by  being  in  possession,  or  behind  the  back  of 
the  party  interested,  and  purchases  in  au  outstanding  title  or  encumbrance, 
haihall  not  use  it  to  hi*  own  benefit,  and  the  annoyance  of  him  under  whose 
title  ho  entered,  but  shall  be  considered  aa  holding  it  in  (rust  Morgan  e. 
Boone,  4  Mamoc't  Ken.  Rep.  397.  S.  P.  4  Dana,  94.  So,  if  a  surety  com- 
pound* a  debt,  and  lake*  an  assignment  of  it  to  himself,  he  can  only  claim 
against  the  principal  the  amount  actually  paid.  Seed  t.  N orris,  3  Mglne  d- 
Craig,  361.  With  respect  to  eale*  by  executors,  if  not  made  collusive]  y,  the 
purchaser  is  not  bound  to  see  to  the  application  of  the  purchase  money.  Scott 
B.  Tyler,  Die  ken*,  735.  Tyrrell  v.  Morris,  3  Dec.  d>  Battle ,  561.  Nor  i*  tha 
purchaser  so  bound,  where  a  trust  is  defined,  and  the  purchase  money  is  to  be 
invested  in  trusts  at  leisure.  Wormley  «.  Wormley,  8  Wkeaton's  Rep.  492,  Tbo 
Supreme  Court  of  the  United  States,  in  Jenkins  B.  Pye,  13  Peters'  Rep.  341, 
wen  not  disposed  to  adopt  the  broad  principle  that  a  voluntary  deed  from  an 
adult  child  to  her  parent  was  prima  facie  void.  There  must  be  evidence  of 
undue  influence  exercised  by  the  parent,  and  operating  on  tbo  hopes  or  fears 
of  the  child,  or  some  other  ingredient,  showing  that  the  act  was  not  perfectly 
free  and  voluntary. 
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sb  the  case  may  be,  is  authorized  to  mortgage*  leaser  or 
sell  so  much  of  the  real  estate  as  shall  he  requisite  to 
pay  the  debts.  This  is  dose  in  the  several  states  under 
the  direction  of  the  court  of  probates,  or  other  court 
having  testamentary  jurisdiction ;  and  the  title  so  con- 
veyed to  the  purchaser  will  vest  in  him  all  the  right  and 
interest  which  belonged  to  the  testator  or  intestate,  at 
the  time  of  his  death.  The  proceedings,  in  such  cases, 
depend  upon  local  laws ;  and  in  New-York,  Massachu- 
setts, New-Jersey,  Georgia,  Illinois,  and  Mississippi,  for 
instance,  they  are  specially  detailed  in  the  revised  sta- 
tutes, with  cautious  provisions  to  guard  against  irregu- 
larity and  abuse.*  The  interest  of  the  deceased 
•439  •in  contracts  for  the  purchase  of  land,  may  equally 
be  sold  for  the  like  purpose ;  and  provision  is  made 
in  the  statute  laws  of  the  states  on  the  subject,  for  the 
specific  performance  of  the  contracts,  under  the  direction 
of  the  surrogate,  upon  terms  safe  and  just  to  all  parties.1" 


•  Nea-York  Rented  Statutes,  vol.  ii.  99—113.  Ibid.  320.  See,  aiic, 
Stttulet  of  Connecticut  a(  1830.  Reviled  Stmtuteiof  MotmchuietU,  1835, 
tit.  5,  e.  71.  Statutci  of  Ohio,  1831,  p.  236.  346.  Rreiiid  L*x>i  of  IUi- 
nnu.edit.  1833,  p. 644— 646.  Statute!  of  Delaware,  1833,0.  356.  Levi 
.  of  Alabama,  337.  347.  Civil  Code  of  Louiiiana.  Reviled  Code  of  Mimt- 
rippi.  1834,  p.  56,  57.  McCoy  v.  Nichols,  4  Hoxcar-Ti  Mia.  Rep.  31.  Sta- 
tute in  Now  Hampshire  of  Jut;  3d,  1833.  HotchkMi  Code  of  SMmU 
Laici  of  Georgia,  p.  483.  Reviled  Statutes  of  New-JeTley,  1847,  p.  346. 
Ill  Loauia.na  the  cantors  of  vacant  aucoeariooa  loll  the  immovable  an  well  as 
movable  estate,  under  the  orden  of  the  court  of  probates,  which  has  exclusive 
jurisdiction  over  the  eatatea  of  deceased  persona,  and  Ibeir  settlement  Tb» 
purchaser  takes  the  title,  under  such  sale,  frei  of  all  encntbramcn ;  sad 
the  mortgagee  m  compelled  to  enforce  bis  lieu  on  the  proceed!  in  the  hands 
of  the  curator.  Vignaud  r.  Toanacourt,  13  Martin's  Rep.  339.  Lefon  v. 
Phillips,  14  ibid.  335.  De  Ende  o.  Moore,  14  ibid.  336.  The  sale  reaches 
all  the  property  of  which  the  deceased  had  any  right  or  claim,  and  it  reaches 
even  to  litigious  rights.  Seymour  v.  Bourfeat,  13  Louisiana  Rep  133.  Se 
a  debtor  may  transfer  to  hie  creditor  a  litigious  right.  Early  •.  Black,  IS 
Hid.  305. 

,Nim-Ymk  Recited  Statuiii,  vol  ii.  sea.  68—75.     Pur  don't  Fnm. 
Dig.  164. 
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The  sale  of  the  real  estate  of  the  testator  or  intestate,  by 
the  executor  or  administrator,  under  the  orders  of  the 
orphan's  or  surrogate's,  or  testamentary  court,  will,  in 
several  of  the  states,  apply  to  the  estate  left  by  the 
debtor  at  bis  decease,  and  avoid  all  mesne  conveyances 
since  his  death."  But  the  cases  require  that  the  executor 
should  apply  within  a  reasonable  time  for  an  order  to 
sell  the  real  estate,  or  he  will  not  be  permitted  to  inter- 
fere with  the  intermediate  and  bona  fide  alienation  by  the 
heir.  The  statute  in  New-Jersey,  passed  in  1825,  re- 
quires the  order  for  the  sale  to  be  obtained  by  the  exe- 
cutor or  administrator  within  one  year  after  the  death  of 
the  testator  or  intestate,  in  order  to  affect  the  interme- 
diate alienation  of  the  heir  or  devisee." 


•  Mooerss.WMte.ti  John:  Ck.  Rtp.381— 389.  Haysn.  Jackson,  G  Matt. 
Rtp.  149.  Bcott  0.  Hancock,  13  ibid.  163.  Warrick  ».  Hunt,  6  HaltUt* 
Rip.  1.  la  Tennessee,  by  U10  statute  of  IB27,  when  the  personal  estate  it 
exhausted,  (he  adminintrator,  or  an;  creditor  for  himself  and  others,  may  file 
■  bill  to  subject  the  real  estate  to  the  payment  of  the  debt*,  and  the  proceeds 
of  the  sale  will  be  ratably  distributed,  and  all  creditora  are  entitled  to  coma 
in,  and  equity  will  enjoin  in  the  mean  time  all  but  judgment  creditora  from 
proceeding  at  law.  Dalleye.  Read,  6  Yerger,  53.  The  doctrine  in  the  caae 
of  ThompaOD  1.  Brawn,  4  John:  Ch.  Rep.  619,  ia  to  the  Bams  effect,  and  ao 
ia  the  English  law.  Morris  a.  The  Bank  of  England,  Cases  temp.  Talbot, 
918.    4  Bra.  P.  C.  287.     Clark  v.  Ear]  of  Ormonde,  1  Jacob,  108. 

k  Sales  of  land  by  public  officers  for  taxes,  depend  upon  local  statutes,  and 
the  specific  directions  moat  be  atrictly  pursued.  Thus,  for  instance,  a  sale  of 
land  for  taxes,  in  Ohio,  is  not  valid,  unless  the  record  of  the  advertisement 
of  the  list  of  delinquents  for  four  weeks,  between  1st  of  October  and  1st  of 
December,  be  recorded  in  the  auditor's  office,  as  the  law  requires.  Kellogg 
a.  li'Laughlin,  8  Okie  Rtp.  114. 
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LECTURE  LXVH. 


OF    TITLE    BY    DEED. 


A  purchase,  in  the  ordinary  and  popular  acceptation 
of  the  term,  is  the  transmission  of  property  from  one  per- 
son to  another,  by  their  voluntary  act  and  agreement, 
founded  on  a  valuable  consideration.  But,  in  judgment 
of  law,  it  is  the  acquisition  of  land  by  any  lawful  act  of 
the  party,  in  contradistinction  to  acquisition  by  operation 
of  law ;  and  it  includes  title  by  deed,  title  by  matter  of 
record,  and  title  by  devise." 

I.   Of the  Kittory  of the  law  of alienation. 

The  alienation  of  property  is  among  the  earliest  sug- 
gestions flowing  from  its  existence.  The  capacity  to  dis- 
pose of  it  becomes  material  to  the  purposes  of  social  life, 
as  soon  as  property  is  rendered  secure  and  valuable,  in 
the  progress  of  nations  from  a  state  of  turbulence  and 
rudeness,  to  order  and  refinement.  The  power  of  aliena- 
tion is  a  necessary  consequence  of  ownership,  and  it  is 
founded  on  natural  right.b     It  is  stated,  by  very  re- 


•  Litt.  mo.  13.  Co.  Lilt.  ibid.  Neilhor  tenancy  by  cnrtaay  or  in  dower 
are  titlea  by  parentis,  far  they  are  estates  anting  by  act  of  taw.  See  mpta, 
p.  373.  Dr.  Clarke  taya,  that  the  purchase  of  IheCava  of  Machpelah  by  the> 
patriarch 'Abraham,  aa  recorded  inGeneaii,c.  xxiii.  v.  16,  ia  tbe  earliest  ac- 
count on  record  of  the  paichaae  of  land. 

k/n*<-2.  1.40.  Orotiui.de  Jure  Belli  tt  Pseia,  lib.  S,c6,  n.  1.  It  may- 
be here  obaerved,  in  entering  upon  tins  important  title,  that  it  ii  a  settled  rule- 
of  law,  that  not  only  the  capacity  of  peraona  to  conTey  or  devise  real  eatattt 
and  (ha  right  to  inherit,  but,  also,  the  forma  and  aolemnitiea  requisite  to  paat 
the  title,  iniist  bo  in  conformity  with  the  local  law  of  the  country  In  which- 
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spectable  authorities,  that,  in  the  time  of  Anglo-Saxons, 
lands  were  alienable  either  by  deed  or  by  will.     When 
conveyed  by  charter  or  deed,  they  were  distinguished 
by  the  name  of  hoc  or  bookland,  and  the  other  kind,  of 
land,  called  fokland,  was  held   and  conveyed 
•442     without  writing."     But  this  notion  of  the  •free 
disposition  of  the  land  among  the  Saxons,  must 
be  understood  in  a  very  qualified  sense ;  and  the  jtu 
dhponcndi,  even  at  that  day,  was  subject,  as  it  is  and 
i  ought  to  be  in  every  country,  and  in  every  stage  of  so- 
ciety, to  the  restraints  and  modifications  suggested  by 
convenience,  and  dictated  by  civil  institutions."     It  was 


tba  land  it  situated.  Vide  supra,  vol.  ii.  67.  439,  and  infra,  vol.  ir.  513. 
See,  also,  Coffin  t>.  Coffin,  2  P.  WW  393.  Robinson  e.  Bland,  3  Burr.  1079. 
Abbott,  CI).  J.,  in  Doa  a.  Vardill,  5  Barnw.  d}  Cress.  43&  Dundss  v.  Dun- 
daa,  3  Don  d>  Clarke,  349.  Scott  a.  Aluutt,  3  ibid.  409.  Caller  a.  Daven- 
port, 1  Pick.  86.  United  States  v.  Crosby,  7  Crunch,  115.  Ken  a.  Hood, 
9  Wkeatan,  5.  M'Cormick  a.  Sullivant,  10  Hid.  193.  303.  Mr.  Justice 
Story,  inhaCommentarieeon  tkt  Conflict  of  Laic  t,  p.  364 — 390,  has  exam- 
ined  at  length  the  Tarkina  and  contradictor]'  opinions,  and  idle  discnaaions  and 
difficulties  of  the  foreign  jurists,  on  the  subject  or  the  capacity  and  incapacity 
of  persona  to  convey  real  property  situated  in  a  country  in  which  the  owner 
had  not  his  domicil.  His  conclusions  on  the  subject  are  just  and  accurate, 
and  as  to  the  general  principle  staled  in  this  outs,  he  baa  sustained  it  by  a  re- 
ference to  the  soundest  authorities,  both  foreign  and  domestic. 

•WrigktOH  Tenures,  154,  uoto.  fieere's  Hitt.  of  tile  Englilk  Lmo.jri. 
i.  5. 10,  11.  Spawns*  on  F*nd«,  c.  5.  Ibid,  an  Deedt  and  CAartera.b.  7,c 
1.    3  Bloeis.  Com.  375. 

*  The  alienation  oF  bocland  was  prohibited  by  a  law  of  Alfred,  if  it  de- 
aoended  from  one's  anceators,  and  the  ancestor  had  imposed  that  condition. 
L.  L.  Alfred,  c.  37.  Lombard'*  Arch.  31.  Sir  Henry  Spelman  says,  that 
Iceland  was  hereditary,  and  oonld  not  be  conveyed  from  tbe  heir  without 
his  consent,  though  that  restriction  was  finally  removed  ;  nor  OnuM  it  be  ds- 
fiaed  fay  will.  It  waa  the  foUlond  that  wan  alienable  and  devisable,  and 
Was  in  the  nature  of  allodial  property.  Sp elman't  Glossary,  vote  Bscalsnd 
and  FoUland.  Mr.  Spence,  (Equitable  Jxiiidietion  of  the  Court  of  Ckea- 
eery,  vol.  i.  p-  8,  9,)  says  that  Folclsnd  was  left  by  the  Saxons  without  spe- 
cific appropriation  and  subject  to  future  appropriations,  and  that  it  Might  be 
considered  as  fiscal  domains.  Ha  saya  it  was  the  botlaad  in  the  Saxon 
times  that  was  allodia],  and  might  be  freely  disposed  by  gift,  snle  or  w* 
Id.  p.  30,  91. 
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reserved,  however,  to  the  feudal  policy,  to  impose  re- 
straints upon  the  enjoyment  and  circulation  of  landed 
property,  to  an  extent  then  unprecedented  in  the  annals 
of  Europe.  There  were  checks  (though  they  were  com- 
paratively inconsiderable)  in  favour  of  the  heir,  upon 
the  alienation  of  land,  among  the  Jews,*  Greeks,  and 
Romans.  The  feudal  restrictions  were  vastly  heavier, 
and  founded  on  different  policy.  They  arose  partly  in 
favour  of  the  heir  of  the  tenant ;  for  the  law  of  feuds 
would  not  allow  the  vassal  to  alien  the  paternal  feud, 
even  with  the  consent  of  the  lord,  without  the  consent  of 
the  heirs  of  the  paternal  line.1'  B  ut  the  restraint  arose  prin- 
cipally from  favour  to  the  lord  of  the  fee.  He  was  con- 
sidered as  having  a  strong  interest  in  the  abilities  and 
fidelity  of  his  vassal  j  and  it  was  deemed  to  be  a  great 
hardship,  and  repugnant  to  the  entire  genius  of  the 
feudal  system,  to  allow  the  land  which  the  chieftain  had 
given  to  one  family,  to  pass,  without  his  consent,  into 
the  possession  of  another,  and  to  be  transferred,  perhaps 
to  an  enemy,  or  at  least  to  a  person  not  well  qualified  to 
perform  the  feudal  engagements.  The  restrictions  were 
perfectly  in  accordance  with  the  doctrine  of  feuds,  and 
proper  and  expedient  in  reference  to  that  system,  and 
to  that  system  only.  The  whole  feudal  estab- 
lishment proved  itself  eventually  to  be  •incon-  *443 
sis  tent  with  a  civilized  and  pacific  state  of  so- 
ciety ;  and  wherever  freedom,  commerce,  and  the  arts, 
penetrated  and  shed  their  benign  influence,  the  feudal 
fabric  was  gradually  undermined,  and  all  its  proud 
and  stately  columns  were  successively  prostrated  in 
the  dust. 

The  history  of  the  gradual  decline  of  the  feudal  re- 
straints in  England,  upon  alienation,  from  the  reign  of 


*  See  *uprs,  p.  377,  3 

k  Feud.  lib.  3,  lit.  39. 
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Henry  I.,  when  the  earliest  innovations  were  made  upon 
them,  down  to  the  final  recovery  of  the  full  and  free  ex- 
ercise of  the  right  of  disposition,  forms  an  interesting 
view  of  the  progress  of  society.  Some  notice  of  this 
subject  was  taken  in  a  former  volume  f  and  though  the 
feudal  restrictions  upon  alienations  never  followed  the 
emigration  of  our  ancestors  across  the  Atlantic,  we  may 
well  pause  a  moment  upon  this  ancient  learning.  Our 
sympathies  are  naturally  excited,  in  a  review  of  the 
subtle  contrivances,  the  resolute  struggles,  the  undi- 
verted perseverance,  and  final  and  complete  success, 
which  accompanied  the  efforts  of  the  English  nation,  in 
the  early  periods  of  their  history,  to  break  down  the 
stern  policy  of  feudal  despotism,  and  to  regain  the  use 
and  control  of  their  own  property,  as  being  one  of  the 
inherent  rights  of  mankind. 

The  first  step  taken  in  mitigation  of  the  rigours  of  the 
law  of  feuds,  and  in  favour  of  voluntary  alienations,  was 
(he  countenance  given  to  the  practice  of  subinfeudations. 
They  were  calculated  to  elude  the  restraint  upon  aliena- 
tion, and  consisted  in  carving  out  portions  of  the  fief  to 
be  held  of  the  vassal  by  the  same  tenure  with  which  be 
held  of  the  chief  lord  of  the  fee.  The  alienation  pro- 
hibited by  the  feudal  law,  all  over  Europe,  was  the  sub- 
stitution of  a  new  feudatory  in  the  place  of  the  old  one ; 
but  subinfeudation  was  a  feoffment  by  the  tenant  to  bold 
of  himself.  The  purchaser  became  his  vassal,  and  the 
vendor  still  cotinued  liable  to  the  chief  lord  for  all  the 
feudal  obligations.    Subinfeudations  were  encouraged 

by  the  subordinate  feudatories,  because  they  con- 
•444     tributed  to  their  own  *power  and  independence; 

but  they  were  found  to  be  injurious  to  the  fruits  of 
tenure,  such  as  reliefs,  marriage,  and  wardships,  belong- 
ing to  the  paramount  lords.  Alienation  first  became  pre- 
valent in  cities  and  boroughs,  where  the  title  to  lands 
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and  houses  was  chiefly  allodial,  and  where  the  genius 
of  commerce  dictated  and  impelled  a  more  free  and 
liberal  circulation  of  property.  The  crusades  had  an 
indirect,  but  powerful  influence  upon  alienation  of  land ; 
as  those  who  engaged  in  that  wild  and  romantic  enter- 
prise, ceased  to  place  any  value  upon  the  inheritances 
which  they  were  obliged  to  leave  behind  them.  A  law 
of  Henry  I.  relaxed  the  restraint  as  to  purchased  lands, 
while  it  retained  it  as  to  those  which  were  ancestral.* 
In  the  time  of  Glanville,0  considerable  relaxations  as  to 
the  disposition  of  real  property  acquired  by  purchase, 
were  tolerated.  Conditional  fees  had  been  introduced 
by  the  policy  of  individuals,  to  impose  further  restraints 
upon  alienation ;  but  the  tendency  of  public  opinion  in 
its  favour,  induced  the  courts  of  justice,  which  bad  par- 
taken of  the  same  spirit",  to  give  to  conditional  fees  a 
construction  inconsistent  with  their  original  intention. 
This  led  the  feudal  aristocracy  to  procure  from  parlia- 
ment the  statute  de  donit,  of  13  Edw.  I.,  which  was  in- 
tended to  check  the  judicial  construction,  that  had,  in  a 
great  degree,  discharged  the  conditional  fee  from  the 
limitation  imposed  by  the  grant.  Under  that  statute, 
fees  conditional  were  changed  into  estates  tail;  and  the 
contrivance  which  was  afterwards  resorted  to,  and 
adopted  by  the  courts,  to  elude  the  entailment,  and  de- 
feat the  policy  of  the  statute,  by  means  of  the  fiction  of 
a  common  recovery,  has  been  already  alluded  to  in  a 
former  part  of  the  present  volume. 

The  statute  of  Quia  Emptoret,  18  Edw.  I.,  finally  and 
permanently  established  the  free  right  of  alienation  by 
the  sub-vassal,  without  the  lord's  consent ;  but  it  broke 
down  subinfeudations,  which  had  already  been 
checked  by  magna  mcharta ;  and  it  declared,  that     *446 
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the  grantee  should  not  hold  the  land  of  his  immediate 
feoffor,  but  of  the  chief  lord  of  the  fee,  of  whom  the 
grantor  himself  held  it.  The  importance  of  that  provi- 
sion to  the  feudal  lord,  was  the  cause  of  its  being  enacted 
ad  imtanUum  magnatum  regni,  as  the  statute  itself  ad- 
mits. The  power  of  involuntary  alienation,  by  render- 
ing the  land  answerable  by  attachment  for  debt,  was 
created  by  the  statute  of  Westm.  S,  18  Edw.  I.,  c.  18., 
which  granted  the  elegit;  and  by  the  statutes  merchant 
or  staple,  of  13  Edw,  I.,  and  27  Edw.  III.,  which  gave 
the  extent.  These  provisions  were  called  for  by  the 
growing  commercial  spirit  of  the  nation.  To  these  we 
may  add  the  statute  of  1  Edw.  III.,  taking  away  the 
forfeiture  or  alienation  by  the  king's  tenants  in.  capiu, 
and  substituting  a  reasonable  fine  in  its  place ;  (and 
which  Lord  Coke  says  •  was  only  an  exposition  of  mag- 
na charta;)  and  this  gives  us  a  condensed  view  of  the 
progress  of  the  common  law  right  of  alienation  from  a 
state  of  servitude  to  freedom,11 


-  2  Intl.  66. 

k  Those  successive  periodi  in  the  progress  of  the  law  of  alienation,  may 
be  found  distinctly  and  fully  stated  in  dolachtii  parts  of  Rene's  History  if 
the  English  Lam ;  bat  m  mora  entire  and  better  view  of  lb*  history  of  the 
English  law  of  alienation,  is  to  be  men  Id  Sullivan's  Historical  Treatise  an 
the  Ftuda!  Law,  sec.  15, 16,  audio  Dalrymple'i  Essay  on  Feudal  Property , 
c  3.  The  latter  unites  with  it  a  hintory  of  the  recovery  of  the  right  of  alien- 
ation in  Scotland.  "  Of  old,  says  Lord  Stair,  alienations  of  land  for  money 
were  very  rate  in  Scotland,  or  the  con  tree  ting  of  considerable  deal*  there 
was  then  known  no  legal  execution  for  debt  against  lands  or  heritable 
rights,  but  only  against  moveables  hy  the  Brief  of  Distress  or  poinding — but 
after  the  statute  of  the  year  1469,  if  the  debtor  had  not  moveable  goods, 
bat  lands  the  sheriff  was  to  sell  the  land  to  the  avail  of  the  debt  and  pay  the 
creditor,  and  to  be  redeemable  within  seven  years ;  and  if  be  could  not  find 
a  buyer  he  was  to  appraise  the  lauds  by  thirteen  persons  of  the  beat  and 
worthiest  in  the  Shire  and  assign  to  the  creditor  lands  to  the  avail  of  the 
mm."  Lard  Stair's  Institution*,  by  More, vol.  ii.  404,  405.  There  wen 
Other  provisions  and  subsequently  modified,  and  which  it  is  not  necessary 
here  to  pursue.  The  subject  of  alienation  of  land  is  also  sketched  by  Sir 
William  Blaekttmu,  in  bis  Commentaries,  (vol  ii.  2B7— 290,)  with  his  nanl 
felicity  of  execution  ;  and  it  is  lightly  touched  in  Millar's  Hiiteiical  View 
of  the  English  Government,  a  work  of  great  sagacity  and  j  ostnras  of  raflec- 
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•IL   Of  the  purchase  of  pretended  titla. 

Every  citizen  of  the  United  States  is  capable  of 
taking  and  holding  lands  by  descent,  devise,  or  pur- 
chase ;  and  every  person  capable  of  holding  lands,  ex- 
cept idiots,  persons  of  unsound  mind,  and  infants,  and 
seised  of,  or  entitled  to  any  estate  or  interest  in  land, 
may  alien  the  same  at  his  pleasure,  under  the  regula- 
tions prescribed  by  law.  This  is  a  principle  declared 
in  the  Nett-Tork  Ranted  Statutes*  and  I  presume  it  is 
the  general  doctrine  throughout  the  United  States.  In 
no  other  part  of  the  civilized  world  is  land  made  such 
an  article  of  commerce,  and  of  such  incessant  circula- 
tion; though  it  is  said,  that,  in  England,  houses  and. 
lands  have  now  become  common  means  of  investment, 
and  circulate  from  owner  to  owner  with  unusual  and 
startling  rapidity.  There  is  one  check  to  the  power  of 
alienation  of  a  right  or  interest  in  land,  taken  from  the 
statute  of  32  Hen.  VIII.,  c.  9.,  against  selling  pretended 
titles  ;  and  a  pretended  title,  within,  the  purview  of  the 
common  law,  is  where  one  person  lays  claim  to  land,  of 
which  another  is  in  possession,  holding  adversely  to  the 
claim.b  Every  grant  of  land,  except  as  a  release,  is 
void  as  an  act  of  maintenance,  if,  at  the  time,  the  lands 
are  in  the  actual  possession  of  another  person,  claiming 
under  a  title  adverse  to  that  of  the  grantor.0  This  prin- 
ciple, it  is  believed  and  assumed,  prevails  very  generally 
in  the  jurisprudence  of  this  country,  and  it  has  always 


lion,  bat  deetitnte  of  true  precision  and  accuracy  in  detail.  Thin,  on  tha 
rery  point  before  at,  he  only  eaya,  in  relation  to  the  Anglo-Saxon  timeo,  that 
"no  pereon  waa  nnderalood  to  have  n  right  of  eqnandoriog  hia  fortune  to  the 
prejudice  of  hia  nearest  relations."  Tbia  in  loose  in  the  extreme ;  mid  70! 
for  tbia  passage  he  refen  to  ■  lew  of  Alfred,  which  givee  us  the  exact,  and  ■ 
far  different  regulation,  and  which  law  wae  mentioned  in  a  preceding  note, 
p.  449,  n.  b. 

■  Vol  i.  719,  .80.8,9, 10. 

*  Montague,  Ch.  J.,  in  Partridge  e.  Strange,  1  Piavd.  Jttp.  68,  a. 

•  JAtt.  tee.  34T. 
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been  received  as  settled  law  in  New-York,  and  it  has 
been  incorporated  into  the  Revised  Statutes*  Bnt  even 
in  such  a  case,  the  claimant  is  allowed,  by  the  statute, 
to  execute  a  valid  mortgage  of  the  lands,  which  has 
preference,  from  the  time  of  recording  it,  over  subse- 
quent judgments  and  mortgages,  and  binds  the  lands 

from  the  time  of  recovering  possession.1* 
•447         *The  ancient  policy,  which  prohibited  the  sale 

of  pretended  titles,  and  held  the  conveyance  to  a 
third  person  of  lands  held  adversely  at  the  time'  to  be  an 
act  of  maintenance,  was  founded  upon  a  state  of  soci- 
ety which  does  not  exist  in  this  country.  A  rigbt  of 
entry  was  not  assignable  at  common  law,  because,  said 
Lord  Coke,*  "  under  color  thereof,  pretended  titles  might 
be  granted  to  great  men,  whereby  right  might  be  trod- 
den down,  and  the  weak  oppressed."*    The  repeated 


*  Vol.  i.  739,  nc  147, 148.  To  comitate  a  pentttion  udvau,  nfura 
to  bar  a  recovery,  or  to  avoid  a  dead  Bubecquently  executed  by  Iho  tine  owner, 
the  party  letting  up  the  advene  poneeaion  mint,  in  making  hii  entry  upas 
the  land,  have  acted  bona  Jide.  Livingston  ».  Peru  Iron  Company,  9  Wen- 
dell, 511.  Adverse  pnaaearion  requisite  to  constitute  a.  bar  to  the  awertion  of 
a  legal  title  by  the  owner,  mnat  be  "  an  actual,  continued,  viable,  notoriom, 
djatinct  and  hostile  pottntun."  Mr.  Juatice  Duncan  in  Hawk  t.  Sonesman, 
6  Berg.  e}  Ramie,  91.  Tbia  definition,  any*  Mr.  Wallace,  in  his  note  to  the 
Baas  of  Taylor  r.  Horde,  hi  SmHh'a  leading  oases.  Law  Library,  N.  8.  vol 
xxvh'i.,  is  conceived  with  lingular  completeneaa  and  accuracy.  Sec  to  the 
same  point  Cobnrn  o.  Hollk,  Metealf  Rep.  135.  Kant,  Ch.  J,  in  Jackson  s- 
Scboonmaker,  3  Jnhne.  Rep.  330.  Tllton  ».  Banter,  94  Maim  Rip.  33. 
The  possession  of  tenant  for  life  i«  not  adverse  to  the  retnuinder-man,  and 
the  latter  may  aelL    Grant  e.  Townaend,  9  Mitt*  Rep.  554. 

1  The  aberilPa  aale  on  eiocutiun  of  landa  of  the  defendant  held  adversely 
ia  valid,  for  judicial  or  official  lalea  are  not  within  the  policy  of  the  champerty 
law ;  hot  the  purehaaer  under  the  execution  cannot  Hell  while  tbe  landa  are 
ao  held,  for  it  wonld  be  an  act  of  champerty.  Frixxle  s.  Veaoh,  1  DaWs 
Ken.  Rep.  91G.  Violett  t>.  Violett,  9  ibid.  395.  Jarrett  v.  Tomlinsun,  3 
Watt*  d-  Serg.  114. 

•  Co.  Lilt.  314,  a.  So,  a  contract  by  an  attorney,  to  carry  on  a  anil,  on 
the  principle  of  no  purchase  as  pay,  or  for  part  of  the  thing*  eved  fer,  baa 
been  held  not  to  be  valid  in  law.  Livingston  r.  Cornell,  9  Martin'*  LmtU. 
Rep.  981. 

'  Righto  of  entry  wen  made  alienable  by  deed,  by  B  4V  9  Vict.,  a.  106. 


(oy  Google 


Lee  LXVII.]  OF  SEAL  PROPERTY.  447 

statutes  which  were  passed,  in  the  reigns  of  Edw.  I., 
and  Edw.  IK.,  against  champerty  and  maintenance, 
arose  from  the  embarrassments  which  attended  the  ad- 
ministration of  justice  in  those  turbulent  times,  from  the 
dangerous  influence  and  oppression  of  men  in  power.* 
The  statute  of  32  Hen.  VIII.  imposed  a  forfeiture  upon 
the  seller  of  the  whole  value  of  the  lands  sold,  and  the 
same  penalty  upon  the  buyer  also,  if  he  purchased 
knowingly.  This  severe  statute  was  re-enacted  literally 
in  New-York,  in  1788  ;  and  in  Virginia,  in  1786,  and  in 
North  Carolina  in  their  Raited  Statute*,  1837  ;b  but  the 
penal  provisions  are  altered  by  the  New-York  Ranted 
Statutes,"  which  have  abolished  the  forfeiture,  and  made 
it  a  misdemeanor  for  any  person  to  buy  or  sell,  or  make 
or  take  a  promise  or  covenant  to  convey,  unless  the 
grantor,  or  those  by  whom  he  claims,  shall  have  been  in 
possession  of  the  land,  or  of  the  reversion  or  remainder 
thereof,  or  of  the  rents  and  profits,  for  the  space  of  a 
year  preceding.'  The  provision  does  not  apply  to  a 
mortgage  of  the  lands,  nor  to  a  release  of  the  same  to 
the  person  in  lawful  possession.*1    It  seems  to  be  un- 


•  Champerty  is  a  bargain  between  the  plaintiff  or  defendant  and  a  third 
penon,  to  divide  the  land  or  matter  in  dispute,  between  them  if  they  prevail, 
ud  the  ohampertor  to  carry  on  the  nit  at  bio  own  expense.  Maintenance 
■  a  kindred  offence,  and  ia  an  officious  intermeddling  in  a  rait  that  doe*  not 
belong  to  one,  by  assisting  either  party  to  prosecute  or  defend  it.  4  Blacks. 
Cam.  134.  90  Johnson's  Rep.  392.  Those  statutes  are  founded  open  a 
principle  common  to  tbe  laws  of  all  well  governed  conn  tries,  that  no  ennonr- 
agemenl  should  be  given  to  litigation,  by  the  introduction  of  parties  to  en- 
force those  right*  which  others  are  not  disposed  to  enforce. 

»  Vol.  i.  260. 

•  Vol.  ii.  691,  sea.  6,  7.  In  Ohio,  knowingly  selling  ud  conveying  land 
without  having  any  legal  or  equitable  title,  founded  on  a  written  contract, 
devise,  descent  Or  deed,  with  intent  to  defraod  tbe  purchaser,  ia  •  fraud,  aad 
the  party  doing  it  ■  liable  to  imprisonment  in  tbe  penitentiary  at  hard  labour. 
Statutes  of  Ohio,  1831,  p.  143. 

•  It  has  been  held  in  Kentucky,  that  though  a  person  enters  on  land  lor- 
tionsly,  and  while  in  possession  obtains  a  release  of  the  outstanding  title,  it  is 
not  an  offence  against  the  champerty  aat,  it  there  was  no  collusion  with  the 
grantee.     Adams  t>,  Bnford,  6  Dona,  406. 
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necessarily  harsh  ;  but  it  is  to  be  observed,  that  it  was 
a  principle  conformable  to  the  whole  genius  and  policy 
of  the  common  law,  that  the  grantor,  in  a  conveyance  of 
land,  (unless  in  the  case  of  a  mere  release  to  the  party 
in  possession,)  should  have  in  him,  at  the  time,  a 
•448  *right  of  possession.  A  feoffment  was  void  with- 
out livery  of  seisin  ;  and  without  possession  a 
man  could  not  make  livery  of  seisin.'  This  principle  is 
not  peculiar  to  the  English  law  ;  it  was  a  fundamental 
doctrine  of  the  law  of  feuds  on  the  continent  of  Europe. 
No  feud  could  be  created  or  transferred  without  investi- 
ture, or  putting  the  tenant  into  possession ;  and  delivery 
of  possession  is  still  requisite,  in  Holland  and  Germany, 
to  the  transfer  of  real  property.1*  It  seems  to  be  the 
general  sense  and  usage  of  mankind,  that  the  transfer 
of  real  property  should  not  be  valid,  unless  the  grantor 
hath  the  capacity,  as  well  as  the  intention  to  deliver 
possession.  Sir  William  Blackstone  says,c  that  it  pre- 
vails in  the  codes  of  "  all  well  governed  nations ;" 
for  possession  is  an  essential  part  of  title  and  dominion 
over  property.  As  the  conveyance  in  such  a  case  is  a 
mere  nullity,  and  has  no  operation,  the  title  continues  in 
the  grantor,  so  as  to  enable  him  to  maintain  an  ejectment 
upon  it ;  and  the  void  deed  cannot  be  set  up  by  a  third 
person  to  the  prejudice  of  his  title.*1  But  as  between 
the  parties  to  the  deed,  it  might  operate  by  way  of  es- 
toppel, and  bar  the  grantor.  The  deed  is  good  and 
passes  the  title  as  between  the  grantor  and  grantee.* 


•  P*rki*i,  we.  990. 

k  Fcttdum  tint  inttttitura  nulla  mado  constitui  potttt ;  imnd'lm 
proprit  dicitw  pottctno.  Feudorum,  lib.  1,  tit.  25,  lib.  2,  tit-  2.  Votl.  Com. 
td.  Pond,  lib.  41,  tit.  1,  MC.  38. 

•  Com.  vol.  IL  311. 

•  Williams  u  JiiL'kion,  5  Jo!,ni.  Rtp.  489.  Wuluott  •.  Knight,  6  Met. 
Rtp.  418.    Brinley  v.  Whiting,  5  Pick.  Rtp.  348. 

•  LiTingttoo  ■>.  Prawns,  3  HUP*  Rtp.  526. 
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This  is  the  language  of  the  old  authorities,  even  as  to  a 
deed  founded  on  champerty  or  maintenance.* 

The  doctrine,  that  a  conveyance  by  a  parry  out  of 
possession,  and  with  an  adverse  possession  against  him, 
is  void,  prevails  equally  in  Connecticut,  Massachusetts, 
Vermont,  Maryland,  Virginia,  North  Carolina,11  Tennes- 
see,' Kentucky,  Mississippi,  Alabama,  Indiana, 
and  probably  in  most  of  the  other  states.*1  In  #449 
some  states,  such  as  New-Hampshire,  Penn- 
sylvania, Ohio,  Illinois,  Missouri,  and  Louisiana,  the 
doctrine  does  not  exist ;  and  a  conveyance  by  a  disseisee 
would  seem  to  be  good,  and  pass  to  the  third  person  all 
his  right  of  possession,  and  of  property  whatever  it 
might  be." 

■  Bro.  lit.  Feoffment;  pi. 19-  Filiherbert,  J.,  in  27  Hen.  VIII.,  fo.  23.  b. 
84,  a.  Co.  Litt.  369.  Beaumond,  J.,  in  Cro.  E.  445.  Hawk.  b.  1.  &  86, 
ac  3.     Jackson  o.  Demon  t,  9  John).  Rep.  55.     S.  P.  9  Wendell,  516. 

■  Hoppim  v.  Eskridgs,  2  Iredell's  N.  C.  Bq.  Rep.  54.  Reviled  Statutes 
«/  North  Carolina,  vol.  i.  260. 

•  Statute  Lav  of  Tennessee,  1821,  ch.  66,  and  193(1,  p.  343. 

'  In  Michigan,  Iho  purchaser  of  land  in  possession  of  a  third  person  with 
know-ledge  of  that  fact,  takes  it  subject  to  all  equities  between  the  vendor  aud 
the  possessor.  Rood  r.  Chapin,  1  Walktr'i  Ch.  Rep.  79,  and  if  there  exists 
an  adverse  possession  no  title  passes.  Godfrey  v.  Bishrow,  1  Walker')  Mich. 
Ch.  Rep.  260.  In  Connecticut,  by  the  colony  act  of  1727,  the  seller  forfeits 
half  lbs  value  el  the  land ;  and  by  the  Recited  Statute*  of  1821,  and  of  1838' 
the  forfeiture  is  continued,  and  applies  as  well  to  the  buyer  as  to  the  seller. 
In  Kentucky,  by  the  champerty  act  of  1624,  every  conveyance  or  contract 
fat  the  sale  of  land  held  adversely,  aniens  in  consummation  of  a  previous  bona 
fide  lawful  sale,  or  executory  contract  of  sale,  is  void,  and  the  pre-existing 
title  of  the  vendor  is  not  impaired.  Wash  r.  M'Brayer,  1  Duns'*  Rep. 
566.  Redman  e.  Senders,  2  ibid.  68.  Cardwell  r.  Sprigjr,  7  ibid.  36.  Csrd- 
well  n.  Sprigg,  1  B.  Munroe,  371.  In  Massachusetts,  the  penalty  in  the 
statute  of  32  Henry  VIII.,  has  never  been  adopted,  though  the  principle  of 
the  common  lair  is  assumed,  that  such  a  conveyance  ia  void.  5  Pick.  Rep- 
348.  In  Indiana,  inch  a  conveyance  ia  held  void  at  common  law.  File  v. 
Doe,  1  Biaci'oTtTe  Rep.  127,  yot  the  statute  of  Hen.  VIII.  is  held  to  be  in 
affirmance  rf  the  common  law.  2  it  Lean's  Rtp.  390.  Vide  supra,  p.  438, 
u  to  aaler  of  litigious  rights  in  Louisiana.  Revived  Lame  of  Illinois,  1833, 
p.  130.  Rented  Statute!  of  Missouri,  1835.  Bledsoe  e.  Doe,  4  Howard'* 
Mil*.  Rtp.  13.     Dexter  o.  Wilson,  6  Alabama  R.  N.  S.  68. 

*  Haddrick  E.  Wilmarth.a  N.  //.  Rep.  181.  Whiltemore  o.  Bean,  6  ibid. 
50.    Bloevero.  Whitman,  6 Binney'e  Rep. 420.  Crestenc  Miller, 3  Ward, 
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It  is  the  settled  doctrine  in  England,  and  in  New-York, 
and  probably  in  most  of  the  other  states,  that  the  pur- 
chase of  land)  pending  a  suit  concerning  it,  is  champerty ; 
and  the  purchase  is  void,  if  made  with  a  knowledge  of 
the  suit,  and  not  in  consummation  of  a  previous  bargain.* 


273.  LeBsto  of  Hall  v.  Ashley,  9  Ohio  Rip.  96.  Wiliii  v.  Watson,  4  Sesm- 
won't  Rep.  64.  Willard  v.  Twitched,  1  N.  H.  Rep.  777.  The  act  of  Ten- 
names  cf  1805',  allowed  the  person  hiring  right  or  title,  to  convoy  lands  held 
adversely  at  the  time,  but  the  act  of  1831,  c.  66,  re-enacted  the  champerty 
statute  of  33  Hen.  Till.,  bo  far  a*  to  declare  all  inch  conveyance!  void, 
Whiteside  v.  Martin,  7  Yergtr,  384,  It  wu  held,  in  Kentucky,  in  M'Cou- 
nell  b.  Brawn,  5  Mob.  478.  S.  C.  4,  J.  J.  Moral.  1  IS,  that  the  land*  of  a  de- 
fendant were  not  liable  to  execution,  under  the  aot  of  1798,  whilst  in  the 
adTorae  pa— cation  of  another.  Then  came  the  act  of  1838,  and  afterwards 
the  case  of  Frinle  v.  Voach.l  Dana' t  Ken.  Rep.  211,  in  which  it  was  held, 
that,  under  the  last  act,  the  lands  of  the  defendant,  though  in  the  adverse 
possession  of  another,  were  subject  to  levy  and  sale  on  execution,  and  that 
the  champerty  doctrine,  and  champerty  act  of  1824  did  not  apply.  Tba 
Kentucky  act  of  1834,  against  maintenance  and  champerty,  (and  the  latter 
is  held  to  be  the  most  odious  species  of  maintenance,  and  void  at  common 
law,}  declared  that  all  contracts  to  undertake  to  carry  on  any  suit,  or  to  re- 
cover any  right  or  title  to  land  held  adversely,  io  consideration  of  having  port 
or  profit  out  of  the  thing  in  eantett,  was  unlawful,  and  the  parties  thereto 
forfeited  all  claim  and  right  to  the  land,  to  far  as  to  protect  the  occupant. 
Smith  v.  Pailon,  4  Dana'*  K<n-  Rep.  393,  394.  A  conveyance  of  land  by 
one  not  in  poseeseion,  and  hold  adversely  at  the  time,  is  void  by  the  act  of  1824 
against  champerty.  Baley  n.  Deaklns,  S  B.  Monroe,  141.  The  statute 
against  buying  and  selling  pretended  titles,  does  not  prohibit  the  sale  and  pur- 
chase of  equitable  titles.  It  does  not  apply  to  trust  estates.  It  means  legal, 
and  not  equitable  titles.  Lord  Eldon,  in  Wood  e.  Griffith,  1  SuaniL  Rtp. 
55,  56.  Allen  o.  Smith,  1  Leigh!*  Virg.  Rep.  331.  Baker  «.  Whiting,  3 
Sumner,  476. 

•  M.  8  Edw.  IV.,  13.  6,  50  A**,  pi.  3.  Fits.  tiL  Champerty,  pi.  IS. 
Mowse  e>  Weaver,  Moore,  655.  Hank.  P.  C.  b.  1,  c.  84,  tit.  CAomperty.  3 
Co.  loot.  563, 564.  Jackson  t>.  Keichum,  8  Joans.  Rtp.  479.  Louitiunm 
Code,  art.  3438-  In  Sims  n.  Cross,  10  Yergtr,  460,  it  was  held,  that  the 
champerty  act  of  that  state  (and  the  same  rule  of  construction  applies  to  (he 
same  statute  provision  elsewhere)  did  not  apply  to  a  conveyance  in 
of  a  bona  fide  coa  tract  made  prior  to  any  advene  p 
says,  there  is  no  statute  on  the  subject  in  Massachusetts,  but  that  champerty 
is  an  ofisnee  in  that  state  at  common  law.  Dane'*  Abr.  vol.  vi.  741,  etc.  41 
The  old  common  law  offsnue  of  champerty  ii  said  never  existed  in  Delaware. 
See  3  Harrington'*  Rep.  139,  Bayard  o.  M'l.ane,  when  the  doctriae  of 
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The  statutes  of  Westm.  1,  c.  25,  Westm.  2,  c.  49,  and 
particularly  the  statute  of  28  Edw.  L,  c.  11,  established 


champerty  and  maintenance  is  laboriously  and  learnedly  di 
Ohio,  though  then  be  no  statuto  against  champerty  or  maintenance,  they 
ate  held  to  be  offences  at  common  law,  and  the  contract*  told.  Weakly  e. 
Hall,  13  Ohio  Rep.  167.  The  old  caaea  on  maintenance,  said  Lord  Ch.  B. 
Abingor,  are  exploded.  Parties  may  lawfully  enter  into  an  agreement  to 
maintain  and  defend  each  other,  In  a  matter  in  which  they  believe  their  in- 
terests to  be  identical.  Maintenance  now  means  where  a  man  improperly, 
and  for  the  purpose  of  stirring  np  litigation  and  strife,  encourages  others  either 
to  bring  actions  or  to  make  defences,  which  they  have  no  right  to  make. 
Findon  t>.  Parker,  11  Mteton  j-  Webby,  679.  682.  If  a  person  has  an  equit- 
able interest  in  the  title  in  dispute  as  where  the  second  mortgagee  brings  in 
the  fiist  mortgage  pending  the  suit,  it  ii  not  champerty  in  the  modern  miti- 
gated sense  of  it  Hunter  e.  Daniell,  3  N.  Y.  Legal  Obttretr,  295.  Though 
exceptions  to  the  earlier  doctrine  against  champerty  have  greatly  multiplied, 
and  the  severity  of  the  old  rule  liberally  considered  and  mitigated,  yet  it  is 
•till  an  offence  suspiciously  to  intermeddle  with  another's  litigation  without 
any  personal  interest  or  affinity  to  the  parties.  Lathrop  e.  Amherst  Bank,  9 
Metcalf,  489.  Purchasingan  interest  in  the  thing  in  dispute,  with  the  abject 
of  maintaining  and  taking  part  in  the  litigation,  is  still  champerty,  and  an 
offence.  Tindalt,  Ch.  J.,  in  Stanley  v.  Jones,  7  Bingham,  369.  Person!. 
having  any  legal  or  equitable  interest  in  the  matter  in  dispute,  or  standing  in 
the  relationship  of  father  and  son,  ancestor  and  heir  apparent,  bnsband  and 
wife,  and  brothers,  are  exceptions  to  the  law  of  maintenance,  and  may  main- 
tain each  other's  suits.  So,  persons  having  a  common  interest  in  the  same 
thing  by  the  same  title,  may  unite  for  their  common  defence  of  it,  and  agree 
to  pay  ratably  the  costs  of  suit.  The  ancient  English  statutes  under  Edw. 
L,  reached  aitorneys  as  well  as  others.  They  reached  equally  officers  and 
individuals  ;  nolle  minittrc  de  roi,  ne  nul  autre,  were  permitted  to  take  upon 
him  any  business  in  suit  in  any  court,  for  to  have  part  of  the  thing  in  plea  or 
demand.  Every  agreement  relating  thereto  was  declared  void.  The  statute 
in  Tennessee  of  1891,  c.  66,  is  to  the  same  effect.  Weedon  t>.  Wallace,  I 
Meigs,  386.  Lord  Loughborough  considered  the  offence  of  maintenance  as 
malum  in  it,  and  all  agreements  tainted  with  it,  even  aa  between  attorney 
and  client,  are  void  in  equity  as  well  as  at  common  law.  They  cannot  stipu- 
late beyond  just  professional  allowances.  Eenney  r.  Browne,  3  Ridgxc.  P. 
C.469.  Wallis  e.  Duke  of  Portland,  3  Vtuy,  494.  Powell  e.  Snowier,  9 
Alt.  934.  Stevens  e.  Bagwell,  15  Vttey,  139.  Wood  ».  Down™,  18  ibid 
ISO.  Ardenc  Patterson,  5  Jehu.  Oh,  Rep.  48,  49.  1  Qrernlnf,  392.  Key 
r.  Vathier,  1  Hammond's  Ohio  Rep.  139.  The  courts  of  equity,  upon  gene- 
ral principles  of  policy,  will  not  permit  an  attorney  to  accept  any  thing  from 
his  client,  pending  the  suit,  except  his  demand.  A  solicitor  or  counsellor  can- 
not contract  with  hie  client  for  a  part  of  the  matter  in  litigation  as  a  com- 
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that  doctrine,  which  became  incorporated  into  the  com- 
mon law.  The  substance  of  those  statutes  was  made 
part  of  the  statute  law  of  New-York  in  1788 ;  and,  by 
the  New-York  Revised  Statutes,*  to  take  a  conveyance  of 
land,  or  of  any  interest  therein,  from  aperson  not  in  pos- 
session, while  the  land  is  the  subject  of  controversy  by 
suit,  and  with  knowledge  of  the  suit,  and  that  the  gran- 
tor was  not  in  possession,  is  declared  to  be  a  mis- 
•450  demeanor.  The  same  principle  that  •would  ren- 
der the  purchase  of  a  pretended  title  void,  would 
apply,  with  much  greater  force,  to  a  purchase  while  the 
title  to  the  land  was  in  actual  litigation." 

III.   Of  the  due  execution  of  a  deed. 

A  deed  is  a  writing  scaled  and  delivered,  and  to  be 


jKiiiBation  for  hit  services.  Wallis  ■>.  Loubat,  2  Denis,  607.  There  would 
be  no  bounds,  said  Lord  Thurlow,  (Welles  r.  Middlclou,  I  Cut,  135,)  to  the 
crashing  influence  of  hie  power,  >f  it  woe  not  eo.  Newman  r.  Peine,  3  Vary, 
203.  Rose  r.  Mynett,  7  Verger,  30  S.  P.  Merrilt  o.  Lambert,  10  Pmgt, 
352.  The  can  of  Berrien  v.  McUno,  1  Hoffman'*  Ck.  Rep.  421,  contain 
a,  strong  declaration  that  every  agreement  made,  pending  a  litigation,  to  pay 
counsel  or  Ibe  attorney  a  part  of  the  property  lo  be  recovered,  ia  absolutely 
void.  Not  only  every  contract,  but  the  ictua.1  transfer  of  part  of  the  property 
in  litigation  ie  illegal,  on  tlie  ground  of  the  relation  of  the  parties  and  of  the 
doctrine  or  champerty.  Numerous  authorities  are  cited,  but  sufficient  are 
already  mentioned  in  the  preceding  part  of  thia  note.  But  it  ia  not  mainten- 
ance for  a  person  to  assign  hi*  interest  iu  a  debt,  pending  a  suit  for  its  recovery ; 
but  if  it  be  purchased  to  answer  a  private  eud,  it  is  maintenance  ;  aa  when 
a  putty  agrees  to  give  a  stranger  the  benefit  of  a  snit,  on  condition  that  be 
prosecute  it,  2  Rati.  Ah:  1 13.  Harrington  r.  Long,  2  Mylne  d>  Kent, 
590.  If  the  purchaser  gives  an  indemnity  against  all  coels  that  have  or  may 
be  incurred  by  the  seller,  in  the  prosecution  of  the  suit,  that  act  amounts  to 
maintenance.     Ibid. 

■  Vol.  a.  691.  we.  5. 

*  The  statute  law  of  New- York  is  understood  to  confine  unlawful  main- 
tenance to  the  tiro  cases  of  buying  and  selling  pretended  title*  to  land,  and 
falnty  moving  and  maintaining  suite.  Molt  r.  Small,  20  Wendell,  213.  S. 
C.  32  Wendell,  403.  And  by  reason  of  an  alteration  of  the  old  statute  of 
champerty,  by  the  Nan-York  Reviled  Statelet,  vol.  ii.  691,  tee,  6,  the  Using 
of  a  conveyance  from  a  party  in  possession  of  land,  the  subject  of  contro- 
veny  by  suit  in  court,  ie  no  longer  forbidden.  Webb  n.  Bindon,  31  Wendell, 
98.    In  other  respects  the  old  law  remains  unaltered. 
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duly  executed  must  be  written  oa  paper  or    parch- 
ment.• 

(I.)    The  deed  must  be  in  writing,  and  signed  and  sealed. 

The  law  requires  more  form  and  solemnity  in  the  con- 
veyance of  land,  than  in  that  of  chattels.  This  arises 
from  the  greater  dignity  of  the  freehold  in  the  eye  of  the 
ancient  law,  and  from  the  light  and  transitory  nature 
of  personal  property,  winch  enters  much  more  into 
commerce,  and  requires  the  utmost  facility  in  its  inces- 
cant  circulation.  In  the  early  periods  of  English  history, 
the  conveyance  of  land  was  usually  without  writing,  but 
it  was  accompanied  with  overt  acts,  equivalent,  in  point 
of  formality  and  certainty,  to  deeds.  As  knowledge  in- 
creased, conveyance  by  writing  became  more  prevalent ; 
and,  finally,  by  the  statute  of  frauds  and  perjuries,  of 
29  Charles  II.,  cli.  3,  sec.  1,  2,  all  estates  and  interests 
in  lands,  (except  leases  not  exceeding  three  years,)  cre- 
ated, granted,  or  assigned,  by  livery  and  seisin  only,1  or 
by  parol,  and  not  in  writing,  and  signed  by  the  party, 
were  declared  to  have  no  greater  force  or  effect  than 
estates  at  will  only.  And  by  the  4th  section,  no  person 
could  be  charged  upon  any  "  contract  or  sale  of  lands, 
or  any  interest  in  or  concerning  the  same,"  unless  the 
agreement  or  some  memorandum  or  note  thereof,  was 
in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  by  him  lawfully  authorized. 
This  statute  provision  has  been  either  expressly  adopted, 
or  assumed  as  law,  throughout  the  United  Stales.1"  In 
New-York,  it  has  been  enacted,  in  every  successive  re- 


■  Co.  Lilt.  35,  b. 

*  The  Civil  Codt  of  Lminana,  art.  2415,  without  adopting  in  tor.Es  tho 
provision  in  the  statute  of  fraud*,  declare*  generally,  that  all  verbal  sales  of 
imiQovsblp  property,  or  elnvvt,  shall  be  void.  The  Tennessee  statute  omils 
the  word*  in  the  English  itatnte  of  frauds,  or  any  intercit  in  or  concerning 
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vision  of  the  statutes ;  and  in  the  last  revision  it  is  made 
to  apply,  not  only  to  every  estate  and  interest  in  lands, 
but  to  every  trust  or  power  concerning  the  same ;  and 
the  exception  as  to  leases  is  confined  to  leases  for  a  term 
not  exceeding  one  year.  But  the  provision  does  not 
apply  to  trusts  by  implication,  or  operation  of  law.' 
Nor  is  a  parol  promise  to  pay  for  the  improvements 
made  upon  land  within  the  statute  of  frauds.      They 

are  not  an  interest  in  land,  but  only  another  name 
•461     *for  work  and  labour  bestowed  upon  it.b     There 

is  some  difficulty  in  deducing,  with  precision,  from 
the  conflict  of  cases,  the  true  test  of  what  is,  and  what 
is  not  "a  contract  or  sale  of  lands,  or  any  interest  in  or 
concerning  them,"  within  the  true  construction  of  the  4th 
section  of  the  statute  of  frauds.  Mr.  Justice  Littledale, 
in  Euan*  v.  Roberto,"  was  of  opinion  that  the  annual  pro- 
duce of  land  which  was  proceeding  to  a  state  of  matu- 
rity, and  which  when  taken  at  maturity  would  be  severed 
from  the  ground,  and  would  become  moveable  goods, 
was  not  an  interest  in  land  within  that  section  of  the 


■  Neu-York  Rnind  Statute!,  to!,  ii.  134.  wc.  6,  7,  8.  Ibid.  137,  Mb  3. 
The  words  of  the  Neie-York  Rcvieed  Statuiti  are,  that  "no  onlnto  or  inte- 
rest in  lande,  other  than  leutu  for  a  term  Dot  exceeding  one  year,  nor  u; 
trout  or  power,  over  or  concerning  lands,  or  in  any  manner  relating  therein, 
•hall  hereafter  be  created,  granted „  assigned,  surrendered,  or  declared,  onleaa 
by  act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  sarrendering  or  declaring  the  same, 
or  by  hie  lawful  assent,  thorennle  authorized  by  writing."  So,  again,  "every 
contract  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  nevoid,  un- 
less the  contract,  or  some  nolo  or  memorandum  thereof  expressing  the  con- 
sideration, be  in  writing,  and  subscribed  by  whom  the  sale  is  to  be  made,  or 
by  his  agent  lawfully  authorized-"  But  in  the  oase  of  a  parol  contract  for  the 
sale  of  lands,  if  afterwards  carried  into  effect  by  a  conveyance,  the  deed  will 
relate  back  to  the  date  of  the  contract  and  overreach  an  intermediate  sale  to 
a  stranger,  unless  he  was  a  bona  fide  purchaser  without  notice  and  with  a 
deed  duly  recorded.    Clavy  v.  Marshall,  5  B.  Munror,  26G. 

»  Frears.  Hardenbergh,  5  John*.  Rip.  373.  Lower  e.  Winter,  7  Cswn's 
Ksp.363. 

*  5  Duma.  a>  Crew.  830. 
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statute,  and  that  the  statute  seemed  to  mean  land  taken 
as  mere  land,  and  not  the  annual  growing  productions. 
Mr.  Justice  Spencer,  in  Frear  v.  Uardenberg,*  seems  to 
have  adopted  the  same  principle  of  construction,  (though 
what  he  said  was  many  years  prior  to  the  other  case,) 
for  he  observed  that  the  statute  had  in  view  some  inte- 
rest to  be  acquired  in  the  land  itself  by  the  contract,  and 
not  such  as  was  collateral,  and  by  which  no  kind  of  in- 
terest was  to  he  gained  in  the  land.11 


'  5  Johns,  Rep.  370. 

*  Tho  English  cases  have  made  very  refined  distinctions  en  the  subject, 
and  such  a«  nru  difficult  to  be  reconciled.  The  nils  of  u  quantity  of  timber  or 
wood,  ([rowing,  and  to  be  cul  and  delivered,  bun  been  beld  not  la  be  within 
tbe4tb  section  of  tbe  statute.  1  Lord  Raijm.  183,  anon.  Smith  0.  Surmau, 
9  Sarnie.  £  Crew.  561.  Yale  t>.  Seel;,  15  Vermont  Rep.  231 ;  bnt  on  thie 
point,  the  can  of  Teal  v.  Awty,  3  Brad.  $  Sing.  99,  is  otherwise-  The 
con  of  Claflin  e.  Carpenter,  4  Metcaij't  Rep.  580,  agreed  with  the  decision 
in  1  Lord  Ruym.,  and  restores  it  lo  the  character  of  a  Bound  authority.  The 
nle  of  a  crop  of  gnat  growing,  has  been  held  not  to  be  a  chattel,  bat  within 
the  4th  sectiou  of  the  statute.  Crosby  0.  Wads  worth,  6  Sail's  Stp.  602. 
Bayley,  J.,  in  Evan*  ».  Roberts,  5  Burn  to.  $  Crew.  S39.  A  tale  of  com  or 
potatoes  growing  in  the  field,  held  not  to  be  within  the  statute,  for  the  growing 
cropa  were  mere  chattels.  Jonee  »-  Flint,  2  Perry  if  Daritnn,  594.  10 
Adolph.  $  Ellis,  753.  Jainabury  r.  Matthews,  4  Meeeon  0}  Weltby,  343. 
A  sale  of  the  herbage  inland  panes  a  right  in  the  land  and  possession  thereof, 
and  trespass  q.  e.frtgit  will  lie  against  en  intruder.  Bnt  a  sale  of  the  pro- 
ducts of  land  annually  produced  by  labor  (fructut  industrialei)  is  a  sale  of 
a  chattel  interest  Brittain  e.  McKay  and  Bates,  1  Iredell  N.  C.  Rep.  365. 
See  also  Stewart  o.  Doughty,  9  Johnson,  113.  A  sale  of  hops  and  of  turnips 
growing,  is  held  to  be  within  the  statute.  Waddingtou  •.  Bristow,  2  Bat.  £ 
Pall.  453.  Emmerson  r.  Heelis,  2  Taunton,  36.  Though  if  the  contract 
was  for  turnips,  thereafter  to  be  raised,  the  case  was  not  within  the  4th  sec 
lion  of  the  statute,  though  as  a  chattel  it  was  within  the  17th  section.  It 
does  not  appeal  to  be  of  much  moment  whether  the  doubtful  cases  come 
within  the  4th  section,  as  being  an  interest  concerning  land,  for  if  the  subject 
contracted  for  be  a  chattel  interest,  and  be  of  ten  pounds  and  upwards  in 
value,  the  contract  falls  within  the  17th  section,  and  must  be  in  writing.  The 
rule  to  be  drawn  from  the  cases  would  seem  to  bo,  that  if  the  subject  matter 
of  the  contract  was  not  to  be  severed  and  delivered  by  the  vendor  as  a  chat- 
tel, but  was  a  right  in  the  soil  to  grow  and  bring  the  same  to  maturity,  and  a 
right  of  entry  to  cut  and  take  it  was  part  of  the  contract,  the  case  falls  within 
the  4th  section  of  the  statute  of  frauds.  Bnt  when  the  agreement  was  for 
the  trees,  grass,  orcrop,  when  severed  from  the  soil,  and  which  were  growing 
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Part  performance  of  an  agreement  by  parol,  and  with- 
out writing,  to  sell  land,  will,  in  certain  cases  in  the 
judgment  of  a  court  of  equity,  take  the  agreement  out  of 
the  operation  of  the  statute  of  frauds,  and  authorize  the 
court  to  decree  a  gpecific  performance  of  the  contract. 
Such  a  resort  to  equity  is  addressed  to  the  sound  judi- 
cial discretion  of  the  court ;  and  its  extraordinary  juris- 
diction in  this  case  is  not  to  be  exercised  when  the  com- 
plainant has  so  conducted  as  to  destroy  his  claim  to  such 
an  interference.'  The  court  will  always  have  an  eye  to 
the  substantial  justice  of  the  case.  The  agreement  to 
be  enforced  must  be  clearly  proved,  as  charged  in  the 
bill,  and  the  acts  of  part  performance  must  unequivo- 
cally appear  to  relate  to  the  identical  contract  set  up. 
The  ground  of  this  interference  of  chancery  is  fraud,  in 
resisting  the  completion  of  an  agreement  partly  per- 
formed, and  which  part  performance  would  work  a 
fraud  upon  the  party  unless  the  agreement  was  carried 
into  complete  execution.1'     What  facts  will  amount  to  a 


■t  the  time ;  or  if  the  contract  was  for  the  annual  produce  of  cultivation  mad 
labour,  or  for  emblements  at  maturity,  and  to  bo  taken  by  entry,  the  ease 
falls  within  the  17th  section  of  the  statute.  This  is  the  distinction  taken  by 
Mr.  Rand,  the  learned  editor  of  Long  on  Sales,  p.  80.  In  Green  B.  Arm- 
strong,  inl  Denio,  550,  it  was  adjudged  that  a  contract  for  the  sale  of  grow- 
ing trees  with  a  right  to  enter  and  remove  them,  was  a  contract  for  tho  sale 
of  an  interest  in  land,  and  must  be  in  writing  ;  but  growing  crops  of  grain 
and  other  annual  productions  raised  by  the  industry  or  man,  are  personal 
chattels  and  not  within  the  statute.  See  a  clear  and  forcible  illustration  of 
the  soma  doctrine  by  Ch.  B.  Joy,  in  Dnnne  n.  Ferguson.  1  Hayes'  Rep.  542, 

■  Benedict  t>.  Lynch.  1  AftnaW*  Ch.  Rip.  370.  Brown  r.  H  sloes,  13 
Ohio  Rep.  1.     Frisby  t>.  Ballxnce,  4  Scnmmel,  287. 

0  Phillips  v.  Thompson,  1  Johns.  Ch.  Rep.  131.  St.  John  t.  Benedict,  G 
Hid.  111.  Framo  r.  Dawson,  U  Vtttf,  386.  Clinan  r.  Cooke,  1  Sen.  •> 
Lef.il.  LhidMye.Lynch.a.Dio'.e.  King  v.  Bardean,  G  Johns.  Cm.  Rest 
38.  Lord  Ormoiid  r.  Anderson,  2  Ball  d>  B.  369.  King  r.  Hamilton,  4 
Peters'  U.  S.  Rep.  311.  Seymour  p.  Delaney,  6  Juhns.  Ch.  Rep.  222. 
Benedict  v.  Lynch,  1  ibid.  370.  Parkhurst  ».  Van  C ortlandt,  1  ibid.  273. 
S.C.  in  error,  14  John*.  Rap.  15.  Keatts  v.  Rector,  I  Arkansas  Rrp.  391. 
Ei  parte  SUner,  V.  S.  D.  C.  in  Maine,  Ntn-York  Legal  Obitrrtr  for 
October,  184G. 
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part  performance  sufficient  to  justify  the  interference  of 
chancery,  depends  upon  circumstances.  Generally  it 
may  be  observed,  that  delivery  of  possession  is  part 
performance.*  Bo,  the  making  of  beneficial  improve- 
ments on  the  land  may  be  taken  for  part  performance.1* 
It  was  formerly  held,'  that  payment  was  part  perform- 
ance, but  the  more  modem  doctrine  now  is,  that  pay- 
ment of  part,  or  even  of  the  whole,  of  the  purchase 
money  is  not  of  itself  and  without  something  more,  a 
performance  that  will  take  the  case  out  of  the  statute, 
for  the  money  may  be  repaid.11 


>  Lacouc.  Mertyiis,  3Alk.  I.  Lord  Maimers,  hi  Hiiie  v.  Balfe,  2  Boil  e> 
B.348.  Wilbar -7.  Feyne,  1  flummoniTf  OAio  Rcp.251.  Earl  of  Ayleeford'e 
cue,  Sir.  783.  Murphet  c.  Jones,  1  Swaniton,  181.  PLko  o.  Williams,  2 
Vern.455.  Billington  v.  Walsh,  1  Bmnty,  131.  Pugh  u-  Good,  3  WatU  $■ 
Strg.  56.  Gregory  ».  Mitchell,  18  Veety,  328.  Hart  s.  Hart,  3  Dettaun. 
B.C.  Rap.  592.  Bat  lhs  poaseaeion  most  be  referable  te  the  agreameDt, 
and  taken  with  tbe  consent  or  the  vendor.  Gregory  n.  Mitchell,  "At  supra. 
Jerri*  v.  Smith,  1  Hoffman'*  Ch.  Rep.  470.  If  the  purchase  money  be  paid 
and  pceaeaaion  delivered,  (hat  is  a  sufficient  part  performance.  Thornton  «. 
Heire  or  Henry,  2  Scamnwn'e  III.  Rep.  SIB. 

1  Lord  Roaityn,  in  Will,  e.  StradLing,  3  Vtity,  378.  Parkhant  t>.  Van 
Cortland!,  1  Join*.  Ch.  Rep.  274.  Gregory  v.  Mitchell,  18  Veny,  328. 
Morphett  c  Jones,  1  SaanMhm,  173.    Week  v.  Sorbet,  2  Wharton,  387. 

*  Lacon  r.  Mertyne,  3  Jll.  4. 

*  Clynan  c.  Cook,  1  Sch.  $  Lef.  40,  41.129.  3  Veuy,  379, 380.  Story's 
Com.  an  Eg.  Jurisprudence,  vol.  ii.  64.  Sitea  v.  Keller,  E  Ohio  Rep.  483. 
H'Kea  e.  Philip,  9  IV'olu'  Aep.  85.  Parker  c.  Wella,  6  Wiorton's  Rap.  153. 
Allen'e  estate,  1  WatU  $  Serg.  Rep.  333.  Hatcher  b.  Hatcher,  1  M'JfuJ- 
lan't  S.  C.  Rtp.  311.  Bat  sec  Townnend  c.  Houston,  1  Harrington'*  Del 
Rep.  532,  in  which  it  w»h  held  that  payment  of  a  substantial  part  of  tlie  pur 
chess  money,  was,  in  chancery,  a  eufneieut  part  performance.  Ill  ttio  state  of 
Heine,  the  supreme  court  declared,  that  it  had  power  to  decree  the  specific 
performance  of  a  contract,  in  writing,  to  convey  land ;  but  not  when  it  waj  a 
parol  contract,  even  though  the  contract  should  be  confessed  by  the  answer. 
Sterna  v.  Hubbard,  8  Oreenleaf,  330.  But  in  New-Hampshire,  a  court  of 
equity  may  decree  a  specific  performance  of  a  parol  contract  for  the  eaJe  of 
lands,  if  there  has  been  part  performance.  Tilton  v.  Tilton,  9  N.H.  Rep. 
385.  It  is  now  the  settled  English  law  that  to  a  bill  for  a  specific  perform- 
ance of  a  parol  contract  to  convey  land,  if  the  answer  intitU  upon  the 
itatute  of  fraud*  in  har,  and  there  be  no  acta  of  part  performance  to  take 
tbe  caae  out  of  the  statute,  tbe  courts  of  equity  allow  it  to  be  a  bar,  not  only 

Vol.  TV.  37 
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The  common  law  went  further  than  this  provision  in 
the  statute  of  frauds.  It  is  deemed  essential,  in  the 
English  law,  to  the  conveyance  of  land,  that  it  should  be 
by  writing  sealed  and  delivered ;  and,  though  a  corpora- 
tion can  do  almost  any  business  of  a  commercial  nature 
by  a  resolution  without  seal,  yet  the  conveyance  of  land 
is  not  one  of  the  excepted  cases,  and  they  cannot  con- 
vey, or  mortgage,  but  under  their  corporate  seal.* 
Deeds  were  originally  called  charters ;  and  from  the 
time  of  the  Norman  conquest,  the  charter  was  authenti- 
cated, by  affixing  to  it  a  seal  of  wax,  and  it  derived  its 
validity  from  the  seal.  The  statute  law  in  South  Caro- 
lina requires  the  conveyance  of  all  freehold  estates  in 


ia  contract  ia  denied,  bat  when  it  is  confessed  by 
the  iiMwer.  Eyre,  Baron,  in  Eyre  c.  Ivison,  and  Stewart  e.  Careless,  cited 
in  9  Bra.  563,  564.  Walters  *.  Morgan,  9  Co*,  369.  Lord  Bnariyn,  ia 
Rondeau  e.  Wyatt,  9  H.  BiacU  68.  Lord  Eldon,  in  Cooth  o.  Jackson, 
6  Vitey,  37,  end  Bows  a.  Taed,  15  ibid.  375.  Sir  William  Grant,  in  Kaf- 
den  «.  Bradhear,  19  Vttty,  471.  Story'iCem.  en  Eq.  Jviinprvdcmt,  foL 
ii.  50.  In  Penunylvauia,  where  there  are  no  courts  of  chancery  dnrlinet  from 
the  caurta  of  law,  thi  Commiaiitmers  appointed  to  revile  the  Civil  Cod*,  in 
their  It/port,  in  January,  1835,  provided,  that  the  notion  of  tMMMit  brought 
for  a  breach  of  covenant  to  eell  ia  fee,  for  life,  or  for  ft  term  of  years,  any 
real  estate,  should  have  the  effect  of  a  bill  in  chancery  for  the  specific  par. 
fbrmanca  of  the  contract,  noder  the  provisions  ialbe  act,  and  which  are  new 
and  anomalous.  The  remedy  waa  alao  to  be  applied  to  contracts  in  emting 
for  the  aale  of  lands,  though  not  under  seal,  but  there  waa  no  provision  for 
the  case  of  a  part  performance  of  a  parol  contract  to  sell  land.  In  Hender- 
son *.  Haym,SWsltt'  Pean.Rtp.l4M,  it  was  adjudged,  at  they  had  no  eonit 
of  chancery  in  that  state,  that  the  vendee  could  enforce  in  ejectment  the 
specific  performance  of  an  agreement  for  the  aale  and  purchase  of  rand* 
whenever  a  court  or  chancery  would  sustain  a  bill  for  that  purpose;  and  thai 
the  exercise  of  the  power  depended  upon  the  equity  and  justice  of  aH  the  eir- 
onraetanaea  which  surround  the  ease;  and  that  oases  might  ocenr  when  tfc* 
agreement  waa  valid,  and  the  price  adequate,  and  no  blame  attached  to  *ea- 
dee,  nod  yet  a  specific  performance  would  not  be  decreed,  a*  for  instance, 
wben  (he  vendor  was  of  intemperate  habits,  and  the  land  more  advantage* 
on*  te  kin  than  the  purchase  money.  In  Massachusetts  a  parol  contract 
for  the  aale  or  land  is  not  so  utterly  void,  but  that  the  party  who  at  aMa  aaaf 
willing  to  fulfil  the  contract  can  retain  the  money  advanced  on  the  contract 
Ganghun  a.  Knowles,  7  MtUalf,  57. 

'  LaaNkas  Wstawarka  «  Bnuey,  4  Bra/Issue's  Ref.  383. 
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land  to  be  by  writing,  signed,  sealed,  and  delivered,  or, 
in  other  words,  to  be  conveyed  by  deed.  The  statute 
law  in  Virginia,'  and  Kentucky,  requires  the  same  thing 
as  to  all  estates  or  interests  in  land  exceeding  a  term  of 
five  years;  and  the  statute  law  in  Rhode  Island,  as  to 
estates  exceeding  a  term  for  one  year.  There  are  pro- 
bably similar  statute  provisions  in  other  states;  and 
where  there  are  not,  the  general  rule  of  the  common 
law,  that  the  conveyance  of  land  must  be  by  deed,  is 
adopted  and  followed,  with  the  exception  of  Louisiana, 
where  sales  of  land  are  made  by  writing  only,  and  must 
be  registered  in  the  office  of  a  notary ,h  It  had  been  ad- 
judged in  New-York,  in  1814,'  that  a  conveyance  of  a 
freehold  estate  must  be  by  deed,  or  a  writing  under  seal ; 
and  the  decision  was  founded  upon  the  doctrine  of  the 
English  common  law.  The  Revised  Statutes*  have 
adopted  this  rule,  by  declaring,  "that  every  grant  "452 
i«  fee,  or  of  a  freehold  estate,  must  be  subscribed 
and  sealed  by  the  grantor,  or  his  lawful  agent,  and 


•  Revited  Cods  0/  Virginia,  ml.  i.  318,  Act  of  1799. 

"  CMl  Code  0/  L-miriana,  art.  3415.  3417.  Id  Connecticut  the  atntnte 
declares,  that  all  grants,  bargains,  and  mortgages  of  land,  ahafl  b*  in  wrt- 
ting,  subscribed  by  the  grantor,  and  attested  by  two  witnmes,  and  duly  ff- 
knowledged  and  recorded ;  {Stat^teff  Cmaeetienl,  ISH\.  Ibid.  18S8,  p. 
390,)  and  I  should  infer,  that  a  bargain  and  sale  of  land,  mad*  according  *• 
the  provisions  at  the  statute,  would  be  valid  without  a  teal,  and  yet  statutes 
have  been  passed  in  1834,  1836,  and  1838,  Confirming  conveyance*  or  rani 
estate  previously  executed  without  aeal-  StatnUetnf  Connecticut,  1838,  p. 
393,  394.  In  MaasaehnseUs,  conveyances  of  land  we  by  deed.  Cestswat 
Statute)  of  1335. 

•  Jackson  v.  Wood,  19  Join..  Rip.  73. 

•  Vol.  i.  736,  see.  137.  la  Georgia  the  ancient  English  statute  laws  re- 
specting the  rights  of  persons  and  property,  are  (allowed  and  adopted  with 
remarkable  precision,  all  oonTejanoes  of  lands  most  be  by  deed  of  bargain 
and  sale,  or  by  deed  of  lease  and  release,  or  by  deed  of  feoffment,  emotled 
or  registered  in  the  clerk's  office,  signed  and  sealed  by  the  party  conveying 
before  two  or  more  witnesses.  Bat  a  writing  with  a  scroll  or  other  represent 
-tatfoB  of  1  seal  annened,  shall  be  sofBoient  for  a  asat  of  wafer  or  sat 
JfefeJUtss'  Co&jkatumaj  the  Sf.infe  /«,«  of  QeKgi*,  1843, pp. 406.  4«& 
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either  duly  acknowledged  previous  to  its  delivery,  or 
be  attested  by  at  least  one  witness.'  Nor  will  the  mere 
cancelling  of  the  deed,  under  which  one  holds  title  to- 
real  estate,  divest  the  title  from  the  grantee,  and  revest 
it  in  the  grantor. b  The  case  of  a  satisfied  mortgage 
deed  rests  on  different  grounds,  as  we  have  had  occasion 
already  to  consider.' 

As  a  seal  is  requisite  to  a  deed,  the  definition  and  the 
character  of  it  are  well  settled.*  The  common  law  in- 
tended, by  a  seal,  an  impression  upon  wax  or  wafer,  or 
some  other  tenacious  substance  capable  of  being  im- 
pressed. According  to  Lord  Coke,  a  seal  is  wax,  with 
an  impression ;  tigillum  eat  cera  impreisa,  quia  cera  tine 
impreitione  nan  at  sigiUum."     The  common  law  defini- 


'  The  place  of  signing  in  the  instrument  is  immaterial,  and  even  B  printed 
instead  of  ■  written  name  has  been  eaid  to  be  sufficient.  Lord  Eldon,  in  3 
U.  d>  Pidter,  239.  The  ordinance  of  Congress  of  1787,  for  the  government 
of  lha  northweat  territory,  directed  real  estates  to  be  conveyed  by  lease  and 
release,  or  bargain  and  sale,  signed,  sealed,  and  delivered,  and  nl toiled  by 
two  witnesses-  Hut  Ihe  provision  requiring  two  witnesses  was  afterwards 
repealed  in  Ohio.     Chute's  Statute!  of  Okie,  vol.  i.  66. 

■  Hudson's  case,  Free,  in  Ch.  235.  Helton  o.  Carlisle,  2  II  Black*,  fire. 
363,  264.  Clavering  v.  Clavering,  Free,  in  Ch.  335.  Doe  r.  Bingham,  4 
Barna.  d>  Aid.  672.  Boe  v.  York,  6  Eatt't  Rep.  86.  Dando  v.  Tremper, 
3  Joans.  Rtp.  8G.  Gilbert  v.  Bulk  ley,  5  Conn.  Rtp.  362.  Bolsford  v.  Mora- 
bouse,  ibid,  350.  Farrar  v.  Farrar,  4  JV.  II  Rip.  191.  Holbrook  o.  Tirrel, 
9  Pick.  Rtp.  105. 

•  Vide  supra,  195. 

.  '  A  deed  cannot  bind  a  party  sealing  it,  unless  it  contains  words  expressive 
of  an  intention  (o  be  bound.  If  the  wife  merely  signs  and  seals  a  deed  with 
her  husband,  but  is  not  otherwise  mentioned  in  the  deed,  and  there  are  no 
words  of  grant  or  release,  ae  from  her,  the  deed  has  no  operation  against  her. 
Catlin  e.  Ware,  9  Mast.  Rtp,  218.     Lufkiu  v.  Curtis,  13  ibid.  333. 

•  3  Intl  169.  This  definition  of  Lord  Coke  is  supported  by  all  the  an- 
cient authorities.  See  Perkint,  sec.  134.  Bro.  tit.  Foils,  17.  30.  Lightfoot 
■nd  Butler's  cue,  3  Leon,  31.    In  public  and  notarial  instruments,  the  seal 

tenacity  lo  the  impression,  and  to  leave  the  character  of  the  seal  upon  it- 
In  Vermont,  en  impression  of  an  official  teal,  made  upon  paper  alone  is,  suf- 
ficient.    Hevieed  Statute*  of  Vermont,  1839,  p.  S3.     A  common  law  seal 
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tion  of  a  seal,  and  the  use  of  rings  and  signets  for  thai 
purpose,  and  by  way  of  signature  and  authenticity,  is 
corroborated  by  the  usages  and  records  of  all  antiquity, 
sacred  and  profane.'  In  the  eastern  states,  sealing,  in 
the  common  law  sense,  is  requisite  ;b  but  in  the 
southern  and  western  states,  "from  New-Jersey  "463 
inclusive,  the  impression  upon  wax  has  been  dis- 
used to  such  an  extent,  as  to  induce  the  courts  to  allow 
(but  with  certain  qualifications  in  some  of  the  states)  a 
flourish  with  the  pen,  at  the  end  of  the  name,  or  a  circle 
of  ink,  or  scroll,  to  be  a  valid  substitute  for  a  seal," 


or  impression  on  wax  is  necessary  In  New- York,  on  the  authentication  of  acts 
of  another  slate.     Coit  v.  Millikin,  1  Demo,  376. 

■  Qcntsie,  c.  miiL.  v.  18.  Exodu;  0.  xxriii.  r.  11.  E$tktr,  c.  viii.  t.  11). 
Jermiah,  a.  xiii.  1.10,  11.  Cicero,  Acad.  Q.  Local.  A.  26.  Htiutee.  Eltm. 
Jut.  Civ.  497. 

v  Bat  a  distinct  impreesion  of  the  seal  upon  paper  is  held  to  be  a  sufficient 
seal  without  wax  or  wafer.  Carter  v.  Barley,  9  ft.  H.  Rtp.  558.  la  Con- 
necticut by  statute  in  1838,  deeds  and  other  conveyances  of  real  estate,  and 
bonds  executed  without  seal,  are  declared  to  be  Talid  as  though  the  nuns  had 
been  sealed. 

•  Force  o.  Craig,  2  HaUlt.d't  Rep.  973.  Alexander  b,  Jameson,  5  BtV 
ney's  Rtp.  238.  Temple  c.  Logwood,  1  Wank.  Rtp.  42.  Ralph  v.  Gist,  4 
M'CaroTt  Rep.  267.  In  Maryland,  a  scroll  haa  bean  considered  a  seal  from 
the  earliest  period  or  its  judicial  history.  Trasker  v.  Everhart,  3  Qill  4/ 
Joknt.  234.  246.  In  Virginia  and  Alabama,  there  must  be  evidence  of  an 
intention  to  substitute  the  scroll  for  a  seal.  1  Munf.  Rtp.  487.  1  Minor't 
Alabama  Rtp.  187.  Bui  in  Alabama  by  act  of  2d  February,  1839,  the 
scroll  is  now  nn necessary,  provided  the  deed  or  contract  imports  en  lis  fact, 
to  be  made  under  seal.  It  is  understood,  that  the  scroll  is,  by  statute,  in 
New  Jersey,  Delaware,  Virginia,  Ohio,  Kentucky,  Michigan,  Indiana,  Illi- 
nois, Missouri,  and  Tennessee,  made  to  supply  the  seal.  Act  0/  Mickigan, 
April  12, 1827.  Not  so  in  Mississippi ;  deeds  and  conveyances  of  lands  are 
required  to  be  by  writing,'  signed,  eealed,  and  delivered.  Revised  Cade  of 
Miuiiiippi,  1824.  The  relaxation  of  tbe  rule  of  the  common  law,  in  the 
substitution  of  a  scroll  for  a  seal,  haa  not  been  carried  further,  in  New- 
Jersey,  than  to  the  case  of  instruments  for  the  payment  of  money.  In  other 
cases,  tba  seal  retains  its  original  character.  By  the  territorial  law  of  Ohio, 
in  1800,  the  scroll  was  extended  to  all  written  obligations,  excepting  deeds, 
bonds,  and  wills-  Overseers  of  tbe  Poor  of  Hopewell  e.  Overseers  of  the 
Poor  of  Amwell,  1  Htitttd'i  Rtp.  169.    Perrine  0.  Cbeeuman,  6  ibid,  174. 
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This  is  destroying  the  character  of  seals,  and  it  is,  in 
effect,  abolishing  them,  and  with  them  the  definition  ot 
a  deed  or  specialty,  and  all  distinction  between  writings 
sealed,  and  writings  not  sealed.  Whether  land  should 
be  conveyed  by  writing,  signed  by  the  grantor  only,  or 
by  writing  signed,  sealed  and  delivered  by  the  grantor, 
may  be  a  proper  subject  for  municipal  regulation.  But 
to  abolish  the  use  of  seals  by  the  substitute  of  a  flourish 
of  the  pen,  and  yet  continue  to  call  the  instrument  which 
has  such  a  substitute,  a  deed,  or  writing,  sealed  and 
delivered,  within  the  purview  of  the  common  or  the  sta- 
tute law  of  the  land,  seems  to  be  a  misnomer,  and  is  of 
much  more  questionable  import.  In  New-York,  the  seal 
retains  its  original  definition  and  character." 

•454     *(2)  It  mutt  be  delivered. 

Delivery  is  another  incident  essential  to  the  due 
execution  of  a  deed,  for  it  takes  effect  only  from  the 
delivery.  The  deed  may  be  delivered  to  the  party  him- 
self to  whom  it  is  made,  or  to  any  other  person  authorized 


Recited  Lane  of  Nea-Jeraey,  305,  sec  1.  Chate'e  Statute!  of  Ohio,  voL 
L  387.  Tan  Blaricum  n.  Yea,  3  Blackf.  lad.  Rep.  333.  Statute  Lawi  »f 
Indiana,  1838,  p.  452. 

■  Wimn  c.  Lynch,  5  John.  Rep.  339.  Farmers  and  Manufacturer* 
Bank  «.  Haight,  3  HilCe  N.  Y.  Rep.  493.  But  in  the  cue  of  courts  and 
public  officer*,  an  impression  on  paper,  without  the  uae  of  wafer  Or  wax  ia 
valid.  Nan-York  Reviled  Stalutct,  vol.  ii.  404,  sec.  61.  In  all  other  cues 
Such  no  impression  is  a  nullity  U  a  seal  Mr.  Griffith,  the  author  or  tho 
"  Annual  Laa  Rtgiitcr  of  tht  United  States,"  and  to  whom  the  public  ban 
been  so  much  indebted  for  that  very  useful  publication,  hu,  in  a  note  to  voL 
Iv.  1301,  urged  the  expediency  of  substituting  the  scroll  for  the  seal,  hy  sen- 
sible and  forcible  observation!,  and  which  might  well  influence  courts  of  jus- 
tice, if  they  were  at  liberty,  to  substitute  their  sense  of  expediency  for  a  rale 
of  the  common  law  not  changed  by  statute.  One  seal  wilt  serve  for  two  or 
mora  grantors,  Perkiju,  sec.  134.  Mack  ay  v.  Bloodgood,  9  Joknt.  Sep. 
385.  .Bank  of  Cumberland  v.  Bugbee,  19  Wains  Rep.  37.  So,  it  is  suffi- 
cient if  tiie  grantor  acknowledges  his  hand  and  seal  before  the  subscribing 
witness  and  the  latter  need  not  see  him  actually  sign  his  name.  Powell  c 
BUekotl,  1  Eep.  Rep.  97.     Parke  c  Mean,  3  Bai.  d>  PulL  317. 
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by  him  to  receive  it  It  may  be  delivered  to  a  stranger 
u  an  escrow,  which  means  a  conditional  delivery  to  the 
stranger,  to  be  kept  by  him  until  certain  conditions  be 
performed,  and  then  to  be  delivered  over  to  the  grantee. 
Until  the  condition  be  performed,  and  the  deed  deliv- 
ered over,  the  estate  does  not  pass,  but  remains  in  the 
grantor.*  Generally,  an  escrow  takes  effect  from  the 
second  delivery,  and  is  to  be  considered  as  the  deed 
of  the  party  from  that  time ;  but  this  general  rule  does 
not  apply  when  justice  requires  a  resort  to  fiction.  The 
relation  back  to  the  first  delivery,  so  as  to  give  the  deed 
effect  from  that  time,  is  allowed  in  cases  of  necessity,  to 
avoid  injury  to  the  operation  of  the  deed  from  events 
happening  between  the  first  and  second  delivery.  Thus, 
if  the  grantor  was  a  feme  sole  when  she  executed  the 
deed,  and  she  married  before  it  ceased  to  be  an  escrow 
by  the  second  delivery,  the  relation  back  to  the  time 
when  she  was  sole,  is  necessary  to  render  the  deed 
valid.  But  if  the  fiction  be  not  required  for  any  such 
purpose,  it  is  not  admitted,  and  the  deed  operates  ac- 
cording to  the  truth  of  the  case,  from  the  second  de- 
livery. It  is  a  general  principle  of  law,  that  in  all  cases 
where  it  becomes  necessary,  for  the  purposes  of  justice, 
that  the  true  time  when  any  legal  proceeding  took  place 
should  be  ascertained,  the  fiction  of  law  introduced  for 
the  sake  of  justice,  is  not  to  prevail  against  the  fact* 
It  has  further  been  held,  that  if  the  grantor  de- 
liver a  deed  as  his  deed,  tu  a  third  "person  to  be  •465 
delivered  over  to  the  grantee  on  some  future 
event,  as  on  the  arrival  of  the  grantee  at  York,  it  is  a 
valid  deed  from  the  beginning,  and  the  third  person  is 


•  John*™  v.  Catlm,  2  Joknt.  Rep.  MB.  PtrJrint,  wo.  137,  138.  143. 
Johuxmc  Bakar,  4  Rarna.  $Ald.4A0.     Carr  v.  Hoxio,  5  Malm1 1  Rep.  GO. 

1  Perkin*,  tec.  138.  Butlor  and  Baker's  Dan,  3  Co.  35,  b.  86,  a-  Front 
e.  Beskman,  1  John*.  Ck.  Rep.  288.  tLitlletou  r.  Croaa,  3  Btnm.  t\  Onn. 

117. 
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but  a  trustee  of  it  for  the  grantee.'  The  delivery  to  a 
third  person,  for  and  on  behalf  of  the  grantee,  may 
amount  to  a  valid  delivery.  Thus,  where  A.  delivered 
a  deed  to  B-,  to  deliver  over  to  C,  as  his  deed,  and  B. 
did  bo,  and  though  C.  refused  to  accept  of  it,  the  deed 
was  held  to  enure  from  the  first  delivery  ;  because  the 
deed  was  not  delivered  as  an  escrow,  or  upon  a  con- 
dition to  be  performed.1*    80,  if  a  deed  be  duly  deliv- 


■  Pcrkin*,  143,  145.  Holt.Ch.  J.,  d  Mod.  Rep.  317.  Parsons,  Ch.  J..  9 
Matt.  Sip.  452.  The  distinction  on  this  point  is  quite  subtle,  and  almost 
too  evanescent  Id  be  relied  on. 

*  Tiw  v.  Oar/,  9  Dyer,  167,  b.  Alford  and  Lea's  cub,  9  Leon,  110.  It 
appears  difficult  to  sustain  tbe  law  of  those  cue*,  union  on  the  ground  of  the 
subsequent  p own—ion  of  the  deed  by  the  grantee,  and  iti  relation  back.  Lord 
Coke,  in  Butler  and  linker's  ease,  (3  Co.  96,  b,)  explains  thin  point,  by  admit- 
ting that  C.  may  refuse  the  dead,  in  poi»,  when  offend,  and  then  the  obliga- 
tion will  loae  its  force.  In  both  these  cum,  it  is  assumed  that  the  third  per- 
son, who  first  received  the  deed,  waa  a  stranger  to  C,  and  not  his  agent; 
and  yet,  in  Doe  «.  Knight,  (5  Burma.  d>  Crtu.  671.  S.  C.  8  Dow.  d>  Rylami, 
346,)  Mr.  J.  Bayley,  who  delivered  the  opinion  of  the  K.  B,,  lays  down  the 
law  according  to  the  authority  of  those  cases,  which  he  cites  with  approba- 
tion. See  Church  e.  Gtlman,  IS  Wendell,  656,  to  the  same  point.  It  seems 
to  be  the  rule  at  law,  that  a  deed  ao  executed  and  delivered  will  bind  (he 
grantor,  if  the  grantee  can,  at  any  time,  and  in  any  way,  get  possession  of 
it ;  yet  a  court  of  equity  will  disregard  a  deed  u  an  imperfect  instrument,  if 
it  be  voluntary,  and  never  parted  with,  and  executed  for  a  special  purpose 
never  acted  on,  and  without  the  knowledge  of  the  grantee  ;  and  it  will  not 
lend  any  assistance  to  the  grantee.  Cecil  0,  Butcher,  9  Joe.  $  Walk.  573. 
The  deed  may  operate  by  a  presumed  assent,  until  a  dissent  or  disclaimer 
appears,  and  then  it  becomes  inoperative  ;  for  no  person  can  be  made  a 
grantee  against  his  will,  and  without  his  agreement.  Thompson  s.  Leach, 
9  Vint.  198.  3  Preston  on  Abstract!,  104.  If  an  estate  of  freehold  be  con- 
veyed to  B.  without  his  knowledge,  it  is  said  to  vest  in  him  until  his  disclaimer 
by  record.  S.  Touch.  285.  Thompson  *.  Leach,  ub.  tup.  It  wu  finally 
established  in  the  House  of  Lords  in  that  case,  that  a  common  law  convey- 
ance put  into  the  handa  of  an  agent  for  the  grantee,  takes  effect  tbe  instant 
it  is  parted  with,  and  vesta  the  title,  though  the  grantee  be  ignorant  of  the 
transaction  ;  and  tbe  rejection  of  the  grant  has  the  effect  of  revesting  tbe 
title  in  the  grantor  by  a  species  of  remitter.  Cb.  J.  Gibson,  in  Read  v.  Rob- 
inson, 6  Want  o>  Strg.  331,  says  that  the  argument  of  Justice  Van  tries  in  the 
ease  wu  masterly,  and  he  said  that  tbe  case  of  Thompson  u.  Leach  deter- 
mined the  principle  that  intermediate  interests,  notwithstanding  the  remitter, 
may  fasten  on  the  title  which  it  is  not  in  the  power  of  the  grantee's  disagree 
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■ered  in  the  first  instance,  it  will  operate,  though  the 
grantee  suffer  it  to  remain  in  the  custody  of  the  gran- 
tor. If  both  parties  be  present,  and  the  usual  formalities 
of  execution  take  place,  and  the  contract  is,  to  all  ap- 
pearance, consummated,  without  any  conditions 
or  qualifications  'annexed,  it  is  a  complete  and  "466 
valid  deed,  notwithstanding  it  be  left  in  the  cus- 
tody of  the  grantor.' 

(3.)  It  mutt  be  recorded. 

By  the  statute  law  of  every  state  in  the  union,  all 
deeds  and  conveyances  of  land,  except  certain  chattel 
interests,  are  required  to  be  recorded,  upon  previous  ac- 
knowledgment or  proof."     If  not  recorded,  they  are 


nwnt  to  unclasp.  Though  in  TWiwon  v.  Tickoll,  3  B.  $  Aid.  31,  ■  Am- 
elaimer  by  dcod  was  held  to  be  sufficient.  See  infra,  p.  534.  Merely  exe- 
cuting a  deed  Bud  delivering  it  to  the  register  for  registry  is  no  delivery,  un- 
ices (he  grantee  eo  direct  it  or  subsequently  assent  to  it.  Maynard  v.  May- 
nard, 10  Wan.  Rep.  456.  Sampson  v.  Thornton,  3  Metcalf,  .275.  Bat  it 
seemi  to  be  a  settled  rule  that  the  possession  by  the  obligee  of  a  deed  regu- 
larly executed,  is  prima  facit  evidence  of  its  delivery  This  is  the  language 
of  the  courts  throughout  the  country.  iPUk.&M.  1  Han.  $  Johnson,  323. 
14  Ptten,  327.     3  Metcalf,  109. 

•  Souverbye  ».  Arden,  1  Johns.  Ch.  Rep.  940.  Scrugham  e.  Wood,  15 
Wendell,  545.  Jonee  e.  Jones,  6  Conn.  Rep.  111.  Crawford  o.  Bcrlholf, 
Sazton't  If.  J.  Ch.  Rep.  45a  467.  Doe  ».  Knight,  5  Bonis,  f  Crew-  6T1. 
8.  C.  8  Dots  d>  Ryland,  348.  In  these  cases  the  authorities  are  collected 
and  reviewed  ;  aad  the  last  of  these  cases  considered  tho  doctrine  in  the  text 
as  requiring  an  extended  discussion.  It  goes  Over  the  same  ground,  and 
through  the  same  authorities,  in  1826,  which  had  been  done  at  New-York., 
in  1814.  In  this  Inst  case  it  was  held,  that  if  ■  deed  be  signed,  sealed,  and 
declared  by  the  grantor,  in  the  presence  of  the  attesting  witnesses,  to  be  deliv- 
ered as  his  deed,  it  is  an  effectual  delivery  if  there  be  nothing  to  qualify  the 
delivery,  notwithstanding  the  grantee  was  not  present,  nor  any  person  on 
his  behalf,  and  the  deed  remained  under  the  control  of  the  grantor.  And 
more  certainly  would  this  be  the  ease  if  the  delivery  be  lo  a  third  person, 
for  the  use  of  the  grantee,  though  soch  third  person  be  not  the  agent  of  the 
grantee,  and  the  grantee  should  not  receive  the  deed,  nor  know  of  its  exist- 
ence until  after  the  death  of  the  grantor. 

'BytbeiVewYori  Reviled  Statute!,  vol.  i.  756,  eec.  l,aud  763,  boo.  3G, 
all  conveyances  of  lands,  tenements,  and  hereditaments,  and  chattels  real. 
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good,  and  pass  the  title  as  against  the  grantor  and  his 
heirs,  and  devisees,  and  they  are  void  only  as  to  subse- 
quent bonafiiit  purchasers  and  mortgagees,  whose  deeds 
shall  be  first  recorded.*  The  English  law  prevails, 
generally,  in  this  country,  that  notice  of  the  deed  by  the 
subsequent  purchaser,  previous  to  his  purchase,  will 
countervail  the  effect  of  the  registry,  and  destroy  his 


except  lease*  for  a  term  Dot  exceeding  three  years,  mast  be  recorded.  The 
Same  Itw  in  Massachusetts,  but  the  exception  reaches  la  lenses  not  exceed- 
ing seven  you*.  Matt.  Recited  Statutes  of  1835.  The  usage  or  racordiua; 
deoda  in  the  records  of  the  towns  where  the  lands  lay,  prevailed  from  the 
early  settlement  of  New-England.  By  tha  lawiof  Massachusetts,  in  1641, 
all  deeds  of  conveyance,  whether  absolute  or  conditional,  ware  required  toba 
recorded,  that  "  neither  creditors  might  be  defrauded,  nor  courts  troubled 
with  vexatious  suits  and  endless  contentions."  Helmet1  Annals,  vol.  L  361. 
In  the  Plymouth  colony,  conveyances,  iucludiug  mortgage*  and  leases,  war* 
required  to  be  recorded  ai  early  aa  1636;  in  Connecticut  in  1639  ;  in  New- 
Jersey  in  1676,  1683,  and  1698;  in  North  Carolina  in  1715;  and  in  Virginia 
from  the  earliest  period.  Baylie't  Historical  Memoir,  vol.  i-  339.  See,  also, 
iiiiJ.vol.ii.lia.  1  Trumbull'*  History  of  Connecticut,  til.  Learning  and 
Spicer't  New-Jersey  CuUcctiani,  153. 36S.  383.  541.  5  Yerger't  Rep.  191. 
1  Henning's  Stat.  248.  In  addition  to  other  conveyances  in  Virginia,  all 
deeds  of  settlement  upon  marriage,  wherein  lauds,  money,  or  personal  thing 
shall  be  settled,  are  void  aa  to  all  creditora  and  sobseqaent  purchasers  nnlesa 
recorded.  Recited  Code  of  Virginia,  vol.  i.  219.  In  Pennsylvania,  the  re- 
uording  acts  are  applicable  equally  to  legal  and  equitable  titles  ;  and  by  that 
act  of  1715,  deeds  recorded  have  the  force  and  affect  of  giving  seisin  and 
possession.  A  toon  fide  purchaser  without  notice,  and  With  his  deed  duly 
recorded,  is  preferred  to  a  previous  purchaser  under  a  sheriff's  deed  duly  ac- 
knowledged, Au<  the  acknowledgment  never  registered.  Bellas  a,  McCarty, 
10  Wails'  Rip.  13.  la  Tennessee  all  bonds  or  agreements  in  writing,  for  tbo 
conveyance  of  real  or  personal  property,  are  required  to  be  registered.  Act 
of  1831,  ch.  90. 

>Vancer.irNairy,3Y'«ewr,711.  Shieldso.  Mitchell,  lOiWd.  1.  Mor- 
rii  o.  Ford,  4  Dev.  Rep.  418.  Whan  the  statutes  speak  of  an  unregistersd 
dead  as  being  void,  as  against  a  subsequent  purchaser  for  valuable  con- 
sideration, they  mean  a  bona  fide  purchaser  for  valuable  consideration. 
Jackson  v.  Burgolt,  10  Joins .  Rep.  463,  463.  Van  Rensselaer  o.  Clark,  17 
Wendell,  25.  But  in  North  Carolina,  no  conveyance  or  land  (other  than 
mortgages,)  is  good  and  available  in  law,  nnlesa  proved  or  acknowledged;, 
and  registered  in  the  county  where  the  land  lies,  within  two  years  after  the. 
data  of  the  deed.     Recised  Statutes  of  NortA  Carolina,  1837,  vol.  L  394. 
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pretension  as  a  bona  fide  purchaser.*  In  several 
•of  the  states,  as  New-Hampshire,  Vermont,  Coa-  "467 
necticnt,  Georgia,  Ohio,  Michigan,  Illinois,  and 
Indiana,  two  witnesses  are  required  to  the  execution  of 
the  deed ;  and  probably  the  deed  would  not  be  deemed 
sufficiently  authenticated  for  recording,  without  the  sig- 
nature of  the  two  witnesses.  In  Delaware,  Tennessee, 
and  South  Carolina,  two  witnesses  are  necessary  when 
the  deed  is  to  be  proved  by  witnesses."     There  is,  like- 


*  Hunt  v.  Hunt,  2  Week.  Or.  Rep.  74.  State  of  Connecticut  o.  Bradish, 
14  Maes.  Rep.  396.  Grtfitk's  RegUter.  4  Grecnleaf,  20.  Tail  c.  Craw- 
ford, 1  M'CarSm  Rep.  265.  Cabins*.  ».  Manon,  2  ibid.  273.  Story,  J.,  in 
W««  v.  Randall,  9  Mown'*  Rep.  306.  Colby  »•  Kenniaton,  4  JV".  H.  Rep.  369. 
Montgomery  e.  Dorion,  6  ibid.  954.  See,  alio,  mora,  p.  171-  Tuttle  D. 
Jackson,  6  Wendell,  913.  Hewn  v.  Wis  well,  8  Greenleaf,  34.  Rick.  t.. 
Doe,  9  Black/.  Ind.  Rep.  346.  Morton  v.  Robords,  4  Dana,  958.  Aikiru' 
Alabama  Digtet,  3d  edit.  91.  By  the  JV*u- Ysri  Reviled  Statute*,  vol.  L 
756,  see.  1 ,  conveyance*  not  recorded  are  void,  only  na  against  a  subsequent 
purchaser,  in  good  faith,  and  for  a  valuable  oonai deration,  of  tho  same  estate, 
or  any  portion  thereof,  whoao  conTeyance  (hall  be  firat  duly  recorded.  This 
waa  adopting  the  doctrine  in  Jackson  n.  Burgott,  10  Johns.  Rep.  457.  Jack- 
am  a.  Phillips,  9  Cornea.',  Rep.  94.  Same  s.  Poat,  ibid.  120.  In  Mains, 
aloo,  a  deed  not  acknowledged  or  recorded  ia  good  against  the  grantor  and  hi* 
heirs.  Lawry  v.  Williams,  13  Maine  Rep.  981.  In  Maryland,  a  deed  mutt 
be  dnty  acknowledged  and  recorded,  in  order  to  be  valid,  oven  as  between 
tfae  grantor  and  grantee  ;  though,  if  the  omission  to  record  it  be  uninten- 
tional, the  deed  may  be  restored  by  a  record,  under  the  sanction  of  a  decree 
in  chancery,  except  aa  agajnat  bona  fide  purchasers  and  creditor*.  The 
registry  acta  in  that  state  are  aa  early  aa  1715  and  1166.  In  Rhode  Island, 
a  deed  not  acknowledged  and  recorded,  is  void,  except  as  between  the  parties 
and  their  hairs.  Id  Kentucky,  a  dead  unrecorded  is  good  aa  against  a  subse- 
quent purchaser  with  notice,  but  not  aa  to  creditor!,  unless  they  bad  notice  of 
it  when  their  debts  respectively  ware  contracted.  Graham  v.  Samuel,  I 
Dana' i  Ken.  Rep.  166.  In  Indiana,  a  voluntary  deed,  though  not  recorded, 
is  good  against  a  subsequent  voluntary  grantee.  Way  v.  Lyon,  3  RIaekf. 
Rep.  76.  The  registry  acta  only  act  upon  the  legal  title  and  leave  equities 
untouched.  The  omisaion  to  record  tbe  deed  doea  not  impair  the  grantee's 
equity.  Lord  llardwicke,  in  Le  Neve  e.  Lb  Neve,  3  Atk.  616.  Morton  o. 
Bobard,  4  Dana'e  Ken.  Rep.  358. 

*  In  Sonth  Carolina  in  Allstone.  Thompson,  and  Craig  u.  Pinson,  1  Chevct' 
Law  Report*,  371, 979,  it  waa  decided,  after  quite  elaborate  discussions,  tbat 
a  deed  without  any  subscribing  witness,  or  with  only  one  subscribing  witness, 
waa  not  a  valid  deed  to  convey  land. 
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wise,  a  fixed  period  of  time  allowed,  in  many  of  the  states, 
within  which  to  have  the  deed  recorded,  as,  for  instance, 
one  year  in  Delaware,  Tennessee,  Georgia,  and  Indiana ; 
eight  months  in  Virginia ;  six  months  in  Pennsylvania, 
Maryland,  North  and  South  Carolina,  Alabama,  Illinois, 
and  Ohio;  three  months  in  Missouri,  and  Mississippi; 
and  fifteen  days  in  New-Jersey."  In  the  other  states, 
where  there  is  no  prescribed  time,  the  deed  must  be  re- 
corded in  a  reasonable  time ;  and  when  a  deed  is  re- 
corded within  the  reasonable,  or  the  limited  time,  it  has 
relation  back  to  the  time  of  execution,  and  takes  effect 
according  to  the  priority  of  the  time  of  execution,  and  not 
according  to  the  priority  of  the  registry .b 

The  mode  of  proof,  and  the  coercion  of  the  attendance 
of  witnesses  for  that  purpose,  and  the  officers  veBted 
with  authority  to  take  and  certify  the  proof,  and  the  effect 

of  such  proof,  all  depend  upon  the  local  laws  of 
•458     the  several  'states.     In  all  the  states,  (except  in 

Louisiana,  where  the  law  is  peculiar  on  this  sub- 
ject,) femet  covert  are  competent  to  convey  real  estate, 
with  the  consent  of  their  husbands,  who  are  to  be  parties 
to  the  conveyance ;  and  the  wife  is  to  be  separately  and 
privately  examined  by  the  officer,  respecting  the  free 
execution  of  the  deed.     This  private  examination  seems 


■  The  fifteen  daya  in  New-Jersey,  under  the  dntnte  of  Jans  5, 1830,  was 
an  amendment  of  former  statute*,  which  allowed  the  lime  of  bi  month*  to 
have  conveyance!  recorded.  Elmer's  Dig.  86.  A*  between  the  parties,  a. 
deed  is  Tslid  and  binding  without  being  recorded.  Den  r.  Richman,  1  Gmn'i 
tf.  J.  Rip.  43.  A  judgment  creditor  is  not  a  purchaser  within  the  purview 
of  the  act.     Ibid.  55. 

1  Brown  c.  Bajridge,  1  Mtig't  Tenn.  Rep.  1.  There  are  contradictory 
deeiiioiM  on  the  question,  whether  a  certified  copy  of  a  registered  deed  can 
be  giTen  in  at idence,  whan  the  party  ia  presumed  to  be  in  poaeeaaion  of  the 
original,  and  doei  not  produce  it.  1  McLean.''  Rep.  385,  286.  The  Rmimi 
Statutei  ef  Michigan  of  1940,  declare  the  copy  to  tie  prima  facie  evidence 
of  the  contents  of  the  deed.  The  statute  of  Alabama,  ( Aikim'  Dig.  3d  edit 
p-  88,)  says  that  a  deed  duly  proved  and  certified,  ahall  be  received  in  evi- 
dence, "  aa  if  the  same  were  produced  and  proved." 
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to  be  required  in  all  the  states,  with  the  exception  of 
Massachusetts,  Connecticut,  and  perhaps  one  or  two 
others.  The  New-York  Revised  Statutes*  contain  minute 
and  specific  directions  on  the  subject  of  the  proof  and 
recording  of  conveyances  of  real  estate.  They  make 
no  provision  as  to  the  number  of  witnesses,  or  as  to  the 
time  of  recording;  and,  consequently,  the  common  law 
rule  applies,  (and  the  statute  expressly  assumes  it,)  that 
one  witness  is  sufficient,  or  the  acknowledgment  before 
the  officer  without  any  witness.1'  The  deed  must  be 
recorded  with  due  diligence  ;  and  deeds  are  to  be  re- 
corded in  the  order,  and  as  of  the  time,  when  delivered 
to  the  clerk  for  that  purpose ;  and  they  have  effect  ac- 
cording to  the  priority  of  the  registry."  The  statute 
leaves  the  question  of  notice  to  supply  the  place  of  regis- 


■  Vol.  i.  756—763. 

*  In  Alabama,  ■  deed  of  lands  is  valid,  without  any  subscribing  witness,  or 
record,  if  it  can  otherwise  be  satisfactorily  proved.  Robertson  o.  Kennedy, 
I  Stewart' i  Rep.  145.  It  was  declared  in  ths  cue  of  Norman  v.  Wells,  17 
Wendell's  Rep.  143,  that  it  is  not  sufficient  Tor  a  subscribing  witness  lo  n 
deed  to  prove  it  by  stating  that  the  party  acknowledged  the  execution  of  it, 
but  ho  mnst  state  that  he  faro  the  execution  of  the  deed. 

'  The  statute  of  New -York  givea  priority  to  the  conveyance  which  "  shall 
be  first  duly  recorded  ;"  but  it  adds,  that  it  shall  be  "  considered  as  recorded 
from  the  time  of  (be  delivery  to  the  clerk  for  that  purpose."  A  provision  to 
the  same  effect  is  in  the  Mats.  Merited  Statutes  for  1835,  though  no  douht 
the  previously  existing  rule  of  law  was  the  same.  This  prevents  the  ques- 
tion, which  Mr.  Bell  saya  has  arisen  in  Scotland,  between  a  sasine  Erst  tran- 
scribed, (hough  last  presented,  and  a  sasine  which,  by  the  minute  boob,  is 
proved  to  have  been  first  presented,  though  last  transcribed.  He  admits, 
however,  (he  bettor  construction  of  the  statute  lo  be,  that  the  minute  book, 
of  (he  time  of  the  presentation  of  the  instrument,  was  intended  to  bs  the 
regulator  of  the  order  of  preference  by  priority.  1  Bell's  Com.  679.  In 
Moore  u.  Collins,  3  Dm.  N.  C.  Rrp.  136,  a  deed  delivered  to  (he  clerk  for 
registry  within  (he  time  limited  by  (he  statute,  but  not  registered  until  after 
ths  time,  by  reason  of  the  death  of  the  clerk,  was  held  to  be  available  as  if 
registered  when  delivered.  But  subsequently  an  a  re-argument  in  (he  same 
case,  the  former  decision  was  overruled,  and  it  was  held,  that  a  deed  so  reg- 
istered *fter  the  six  months  was  void  as  to  (he  creditors  of  ths  bargainor 
under  the  act  of  1830.    4  Dev.  384, 
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by,  as  the  rule  existed  before  in  our  own,  and  in  the 
English  law  ;"  and  it  applies  to  conveyances  of 
"459  chattels  real,  as  well  as  of  freehold  estates,  'ex- 
cept leases  for  a  term  not  exceeding  three  years. 
In  Maryland,  as  in  New-York,  attesting  witnesses  are 
not  requisite  to  the  validity  of  a  deed." 

In  England,  the  practice  of  recording  deeds  is  of  local, 
and  very  limited  application.  It  applies  to  the  Bedford 
level  tract,  to  the  ridings  of  Yorkshire,  and  to  the  county 
of  Middlesex.  During  the  period  of  the  English  com- 
monwealth, there  was  an  effort  to  establish  county  regis- 
ters for  recording  deeds  throughout  England.  The 
ancient  policy  was  in  favour  of  the  entire  publicity  of 
transfers  of  land,  by  the  fine  of  record,  the  livery  under 
the  feoffment,  the  enrolment  of  a  bargain  and  sale,  and 
the  attornment  under  the  grant.  But  the  ingenuity  of 
conveyancers,  and  the  general  and  natural  disposition  to- 
withdraw  settlements,  and  the  domestic  arrangements, 
from  the  idle  cariosity  of  the  public,  have  defeated  that 
policy.  In  Scotland,  the  old  feudal  forms,  and  the  sa- 
sine,  or  symbolical  tradition  of  the  land  are  retained. 
The  "  earth  and  stone,"  or  "clap  and  happer,"  or  "net 
and  coble,"  the  emblematical  symbols  of  the  field,  or 
mill,  or  fishery,  are  delivered,  with  due  solemnity,  to  the 
proxy  of  the  purchaser.  The  instrument  of  sasine  ox 
bifeftment  reciting  the  transaction,  is  recorded ;  and  that 
constitutes  the  title.' 


•  Jackson  «.  Borgott,  10  Joins.  Rip.  457,  and  rids  tupr*,  p.  456. 

•  Wicket  v.  Caulk,  5  /far.  4-  John*.  35. 

•  Erikini'*  Int.  208,  see.  36.  BtlTi  Cam.  ml.  i.  91.  674—680.  Free- 
hold, bu  I  not  leasehold  property,  is  recorded,  in  Scotland,  in  a  robin  register; 
mod  the  notarial  inalrnment  moat  be  registered  within  sixt  y  daya,  to  render  it 
effectual  against  parchaeera  and  creditor*.  TheEnglieh  Teat  property  com. 
BWomii  circulated,  in  1829,  a  great  number  of  qneafoui  on  the  expedi- 
ency, eitent,  and  value,  of  a  general  register,  in  England,  of  i  nmujiimea 
la  the  summer  of  18J0,  in  their  wound  report  to  tbs  king,  the  ci 
recommended  the  establishment  of  a  general  regirtrrof  daeda  and  ii 
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•IV.   Of 'the  component  ■parts  of a  deed. 

A  deed  consists  of  the  names  of  the  parties,  tb» 
consideration  for  which  the  land  was  sold,  the  descrip- 
tion of  the  subject  granted,  the  quantity  of  interest  con* 
▼eyed,  and,  lastly,  the  conditions,  reservations,  and 
covenants,  if  any  there  be.  The  general  rule  is,  that  all 
parties  to  a  deed  are  bound  by  the  recitals  therein,  and 
they  operate  as  an  estoppel,  working  on  the  interest  in 
the  land,  if  it  be  a  deed  of  conveyance,  and  binding  both 
parties  and  privies  in  blood,  in  estate  and  in  law.'  But 
one  claiming  land  under  a  deed  to  which  be  was  not  a 
party,  does  not  adopt  the  recitals  of  facts  in  an  anterior 
deed  which  goes  to  make  up  bis  title.1* 

(1.)   Of  the  form  of  the  deed. 

"  The  Saxons,  in  their  deeds,"  said  Sir  Henry  Spet- 
n»an,e  "  observed  no  set  form,  but  used  honest  and  per- 
spicuous words  to  express  the  thing  intended  with  all 
brevity,  yet  not  wanting  the  essential  parts  of  a  deed, 
as  the  names  of  the  donor  and  donee,  the  consideration, 
the  certainty  of  the  thing  given,  the  limitation  of  the  es- 
tate, the  reservation,  and  the  names  of  the  witnesses.** 
This  brevity  and  perspicuity,  so  much  commended  by 


rent.  They  considers  il,  AM  such  a  provision  wonld  contribute  greatly  to 
the  security  of  titte,  and  (h*  cheapness  and  facility  of  the  transfer  of  landi  j 
and  it  wu  warranted  by  the  practice  or  several  parti  of  the  continent  of 
Europe,  ■■  veil  ai  of  Scotland,  Ireland,  and  tho  Uuitod  States,  A  majority 
of  the  Com  mission  ert  were  also  for  abolishing  tho  doctrine  of  notice,  in  re- 
spect to  the  registry  of  conveyance,  and  were  for  declaring,  that  actual  no- 
tice of  an  unregistered  deed  oh ou Id  not  affect  the  priority  of  a  registered  deed 
tor  a  valuable  consideration,  either  at  law  or  in  equity  ! 

•  Greenltaj't  '/realise  on  the  Law  of  Evidence,  vol.  i.  eeot.23,  wherethe 
whale  subject  is  discussed. 

•  Strprs,  361,  n.  Dob  n.  Shalton,  3  AU.  4>  Bled,  BSS.  3B3.  Nor  will 
ebsanery  admit  the  operation  of  a  recital  originating  iu  mistake  and  niitma 
its  fact.  Slmghton  s.  Lyneb,  9  Josnssx.  C*.  Stp.  333.  Rich  e.  Atwatsr, 
tt  Osam  Mf.  409. 

•  Spelmm't   Werli,  by  llishop  Gibson,  334. 
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Spelman,  has  become  quite  lost,  or  but  dimly  perceived, 
in  the  cumbersome  forms  and  precedents  of  the  English 
system  of  conveyancing.  The  Saxons  commenced  their 
deeds  according  to  the  form  of  a  modem  bond,  or  of  an 
indenture  in  the  first  person,  as  given  by  Littleton,*  by  a 
general  appeal  to  all  men  to  whom  the  contract  might  be 
presented,  for  its  truth  and  authenticity.11  Deeds  were 
afterwards  executed  by  both  parties ;  and  though  that 
practice  is  now  generally  disused,  the  present  English 
forms  of  conveyance,  and  the  forms  in  New-York,  and 
in  those  parts  of  the  United  States  which  adhere  the 
most  to  the  English  practice,  still  retain  the  language  of 
a  mutual  contract,  executed  by  both  parties ;  and  each 
of  them  is  supposed,  by  the  fiction  implied  in  the  more 

formal  parts  of  the  indenture,  to  retain  a  copy* 
•401     'But  the  essential  parts  of  a  conveyance  of  land 

in  fee  are  very  brief,  and  require  but  few  words. 
If  a  deed  of  feoffment,  according  to  Lord  Coke,"  be- 
without  premises,  habendum,  tenendum,  reddendum,  clause 
of  warranty,  &c.,  it  is  still  a  good  deed,  if  it  gives  lands 
to  another,  and  to  his  heirs,  without  saying  more,  pro- 
vided it  he  sealed  and  delivered,  and  be  accompanied 
with  livery  .d 

In  the  United  States,  generally,  the  form  of  a  convey- 
ance is  very  simple.  It  is  usually  by  bargain  and  sale, 
and  possession  passes  ex  vi  facti,  under  the  authority  of 
the  local  statute,  without  the  necessity  of  livery  of  seisin, 
or  reference  to  the  statute  of  uses.  In  Delaware,  Vir- 
ginia, and  Kentucky,  deeds  operate  under  the  statute  of 


•  Cilf.Mc.3T3. 

■  Spelman,  237. 

•  Co.  Lilt.  7,  a. 

•  Tho  ulatuto  of  B  and  9  Vict.  oh.  119,  made  to /*riJi'faf  e  the  a 
of  real  property,  give*  ths  shortest  form  of  conveyance,  along  with  ens  of 
(he  technical  and  redundant  forma,  and  it  declare*  that  the  ahort  form  aha]] 
be  ai  effectual  u  the  Other.  Tho  act  of  uh.  124  of  the  fame  aoaaiou  giren- 
iii  like  manner  a  ahort  form  of  ■  leaas. 


3,0-fcd  0y  Google 


LecLXVII.]  OF  REAL  PROPERTY.  461 

uses,  as  they  did  in  New-York  prior  to  the  first  of  Janu- 
ary, 1830,  when  the  revised  statutes  went  into  operation. 
In  Massachusetts,  under  the  provincial  act  of  9  Wm. 
HI.,  a  simple  deed  of  conveyance,  without  any  particular 
form,  and  without  livery  of  seisin,  was  made  effectual, 
provided  the  intention  was  clearly  declared.1 

I  apprehend  that  a  deed  would  be  perfectly  competent, 
in  any  part  of  the  United  States,  to  convey  the  fee,  if  it 
was  to  be  to  the  following  effect:  "I,  A.  B.,  in  con- 
sideration of  one  dollar  to  me  paid  by  C.  D.,  do  bargain 
and  sell  (or,  in  New-York,  grant)  to  C.  D.,  and  his  heirs, 
(in  New-York,  Virginia,  Sec.,  the  words,  and  his  heirs, 
may  be  omitted,)  the  lot  of  land,  (describe  it,)  witness 
my  hand  and  seal,  &c."b  But  persons  usually  attach 
so  much  importance  to  the  solemnity  of  forms,  which 
bespeak  care  and  reflection,  and  they  feel  such  deep  so- 
licitude in  matters  that  concern  their  valuable  interests, 
to  make  "  assurance  doubly  sure,"  that,  generally,  in 
important  cases,  the  purchaser  would  rather  be  at  the 
expense  of  exchanging  a  paper  of  such  insignifi- 
cance #of  appearance,  for  a  conveyance  sur-  •462 
rounded  by  the  usual  outworks,  and  securing  re- 
spect, and  checking  attacks,  by  the  formality  of  its 
manner,  the  prolixity  of  its  provisions,  and  the  usual  re- 
dundancy of  its  language.  The  English  practice,  and 
the  New-York  practice,  down  to  the  present  time,  have 
been  in  conformity  with  the  opinion  of  Lord  Coke,  that 
il  is  not  advisable  to  depart  from  the  formal  and  orderly 
parts  of  a  deed,  which  have  been  well  considered  and 
settled.' 


*  Story.  J  >  iu  Dnrant  v.  Ritchie,  4  Matan'i  Rep.  57.  But  deeds  operating 
by  way  at  ruining  o  one,  under  the  statute  of  uses,  are  also  a  valid  mode  of 
conveyance  in  the  New- England  stales.  French  r.  French,  3  JV".  H.  Rep. 
939.    Pareone,  Cb.  J.,  6  Mow.  Rep.  32. 

*  A  Bimilar  deed  held  valid.     2  Darta't  Ken.  Rtp.  S3. 

*  In  the  North  American  Review  for  October,  1840,  p.  313,  there  is  given 
a  eopy  of  an  Egyptian  deed,  in  the  Greek  language,  and  under  teal,  with  a 
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(2.)   Of  the  partit*. 

The  parties  must  be  competent  to  contract,  and  truly 
and  sufficiently  described.  A  grant  to  the  people  of  a 
county  bos  been  held,  in  New-York,  to  be  void,  because 
the  statute  enabling  supervisors  of  counties  to  take  con- 
veyances of  land,  applied  only  to  conveyances  made  to 
them  by  their  official  name.*  So,  a  grant  to  the  inhabi- 
tants of  a  town  not  incorporated,  is  void.b     But  cpn- 


certificeta  or  regialry  in  ■  public  office  auneied,  and  executed  in  the  year  106, 
B.  C,  or  nwro  thin  a  century  Ware  the  Christina  era.  It  was  written  on 
papyrus,  and  fooud  deposited,  in  good  preservation,  in  a  tomb  in  upper  Egypt, 
by  the  aide  or  a  mummy,  (probably  that  of  Necbules  the  purchaser,)  and 
coulaina  Die  sale  of  a  piece  of  laud  in  tho  city  of  Thebes.  It  has  the  brevity 
and  simplicity  of  the  Salon  deeds  so  much  commended  by  Spclman-  It  give* 
the  names  and  titles  of  the  sovereigns  in  whoso  time  the  instrument  was  rxe- 
culed,  vis:  Cleopatra,  aud  Ftoleiny,  her  son,  turnamed  Alexander.  It  de- 
scribes with  precision  the  ages,  stature,  and  complexion,  by  way  of  identity, 
at  eseb  of  the  contracting  parties,  as  Tor  instance.  Portion  thee,  one  of  the) 
male  grantors,  "  aged  about  45,  of  middle  atnlure,  dark  complexion,  handsome 
person,  bald,  round-faced,  and  at  night-nosed  ;"  and  Senirnuthiu,  one  of  the 
female  grant  rs,  "  aged  about  S3  years,  of  middle  aixe,  yellow  corDplexion, 
round-faced,  flat-nosed,  and  of  quiet  demeanor."  It  then  goes  on  lo  state 
that  the  four  grantors  (two  brothers  and  two  sisters,)  have  sold  out  of  the 
piece  of  laud  belonging  to  them  in  the  southern  part  of  the  Mimnoneia,  eight 
thousand  cubits  of  vacant  ground,  one  fourth  part  of  the  whole.  The  bounds 
are  on  the  south  by  the  royal  street,  on  the  north  and  east  by  the  land  of 
Pnmoiithes,  and  Bokon  of  Hermis,  liia  brother,  and  the  common  land  of  the 
city;  on  the  west  by  the  house  of  Tephis,  tho  sou  of  Clialomn  ;  a  carnal  run- 
ning through  (he  middle,  leading  from  the  river.  These  are  tins  abutters  on 
all  sides.  Neonates  the  less,  the  son  of  Aaoa,  aged  about  forty  yean,  of 
middle  stature,  yellow  complexion,  cheerful  countenance,  long  face,  and 
straight  nose,  with  a  soar  upon  the  middle  of  hie  forehead,  hss  bouoht  tbe 
same  for  one  talent  of  brass  money.  Tiic  vendors  being  the  acting  an) eamen, 
and  warranters  of  the  sale.      Nechntes   the  purchaser   has  accepted  ties 

There  seems  to  be  no  doubt  of  the  authenticity  and  age  of  the  instrument 
in  (he  minds  of  the  distinguished  German,  French,  and  English  scholars,  and 
profound  antiquaries,  who  have  studied  tbe  subject,  or  by  the  learned  author 
of  the  article  in  the  American  Review,  aud  it  is  one  of  tbe  moat  curious,  in- 
structive, and  interesting  legal  documents,  that  lias  been  rescued  from  tlsa 
rains  of  romols  antiquity. 

•  Jackson  n.  Corey,  B  Jo  Anson's  Rep.  365. 

•  Horubeck  v.  Wealbrook,  9  Join*.  Rep.  73. 
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jreyances  are  good,  in  many  cases,  when  made  to  a 
grantee  by  a  certain  designation,  without  the  mention  of 
either  the  christian  or  surname,  as  to  the  wife  of  I.  8., 
or  to  his  eldest  son,  for  id  at  ctrtum,  quod  potest  reddi 


(3.)  Oftheconnderation. 

A  consideration  is  generally  held  to  be  essential  to  a 
good  and  absolute  deed  ;  though  a  gift,  or  voluntary  con- 
veyance will  be  effectual  as  between  the  parties,  and  is 
only  liable  to  be  questioned  in  certain  cases,  when  the 
rights  of  creditors  and  subsequent  purchasers  are  con- 
cerned. 

The  English  statutes  of  13  Eliz.,  c.  6,  and  37  Elk.,  c. 
4,  against  fraudulent  gifts  and  conveyances,  being  mode 
before  the  settlement  of  this  country,  and  being 
in  affirmance  *of  the  principles  and  rules  of  the  *4C3 
common  law,11  may  be  considered  as  part  of  the 
common  law  which  accompanied  the  emigration  of  our 
ancestors.  They  have  been  re-enacted  in  many  of  the 
states  in  nearly  the  same  terms."  The  first  of  these 
statutes  relates  to  creditors,  and  it  has  been  already  al- 
luded to  in  a  former  volume."     The  last  statute  relates 


•  Co.  Lilt.  3,  a. 

*  Lord  Mansfield,  Coup.  Rep.  434,  and  m  tupra,  vol.  ii.  440. 

•  North  Carolina  Recited  Statutes,  vol.  L  397.  The  Statutes  af  Km- 
lucky  of  14th  December,  17D6,  and  February  15th.  1B38,  relalo  to  credit™, 
and  apply  equally  lo  debt!  due  and  not  duo.  The  territorial  act  of  Michigan, 
of  April  13, 1827.  Those  English  statutes  are  id  force  in  Pennsylvania,  ex- 
cept certain  sections,  which  ore  inapplicable ;  and  the  rule  that  a  deed  void 
in  pan  by  statute,  ia  void  in  lota,  dues  not  apply  to  contracts  and  deeds 
fraudulent  under  those  r-lutntea  by  construction  only.  1  A>hmtad,:.12.  The 
general  court  of  tho  old  Plymouth  colony  in  1682,  provided  by  statute 
against  fraudulent  conveyance*,  with  remarkable  precision  and  brevity,  by 
enacting  that  "  all  deceitful  or  fraudulent  alienations  or  lands  or  other  estate, 
■hall  be  or  uo  validity  to  defeat  any  man  from  any  due  debts,  just  claims, 
title  or  possession.7'  Plymouth  Colony  LaiM,  edit  1836,  by  Brigkam,  p, 
900. 

*  Supra,  vol.  ii.  p.  410. 442. 
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only  to  purchasers  of  lands,  and  it  is  settled,  in  England, 
that  a  voluntary  conveyance,  though  for  a  meritorious- 
purpose,  will  be  deemed  to  have  been  made  with  fraudu- 
lent views,  and  set  aside  in  favour  of  a  subsequent  pur- 
chaser for  a  valuable  consideration,  even  though  he  had 
notice  of  the  prior  deed."  But  this  is  a  severe  construc- 
tion of  the  statute  ;  and  it  has  been  supposed  to  be  more 
reasonable  and  just  to  sustain  bona  fide  voluntary  con- 
veyances, as  against  purchasers  with  actual  notice,  and 
who  are  intentionally  defeating  the  fair  claims  and  ex- 
pectations of  a  prior  grantee.1"  The  English  doctrine- 
was  applied  in  the  case  of  Sterry  v.  Ardenf  to  the  case 
of  a  voluntary  conveyance  as  against  a  subsequent  pur- 
chaser, with  implied  notice  only  of  the  prior  deed ;  and 
it  was  there  held,  that  such  a  conveyance  might  be  made 
binding  by  matter  subsequent  and  intervening  between 
the  voluntary  conveyance  and  the  purchase.11  It  is  a 
settled  principle  that  a  deed  voluntary  or  even  fraudu- 
lent in  its  creation,  and  voidable  by  a  purchaser,  may  be- 
come good  by  matter  ex  post  facto.  Thus,  a  voluntary 
deed  may  be  made  good  by  a  subsequent  marriage,  and 
marriage  is  held  to  be  a  high  consideration  in  law,  and 
fixes  the  interest  in  the  grantee.'  In  Cathcart  v.  Robin- 
son,1 the  construction  of  the  statute  came  into  discussion 


*  Dm  r.  Manning,  9  Eatt't  Rep.  59,  where  all  the  casus  are  elaborately 
reviewed. 

*  Masterof  the  Rolls,  in  Buckle  e.  Mitchell,  18  Vss.110.  See,  also, ibid. 
B8, 89.     Hudnal  r.  Wilder,  4  M'Cord't  Rtp.  294. 

*  1  John:  Ch.  Rep.  261. 

*  In  North  Carolina  before  the  act  in  that  state  of  1640,  the  English  law 
as  declared  in  Doe  s.  Manning  was  held  to  be  the  taw  in  that  state,  and  the 
English  rale  was  the  same  in  equity  as  against  Tolunlary  settlement,  even 
though  the  title  of  the  purchaser  vested  in  articles,  and  he  was  a  purchaser 
with  notice.  Clneton  v.  Burgess,  2  Dtv.  Eq.  Rep.  13.  Freeman  •.  Eatrnan, 
3  IredelTt  Eq.  Costs,  81. 

*  Prodgers  o.  Luugham,  1  Sid.  133.  Kirk  ».  Clark,  Prec.  m  Ch.  275. 
Lord  Eldon.3  Vetey,  1S3.  Storry  r.  Arden,  1  John:  Ch.  Rep.  261.  Hus- 
ton v.  Cantril,  11  Leigh'e  Rep.  136. 

'  5  Ptitrr  V.  S.  Rtp.  264. 
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before  the  supreme  court  of  the  United  States  ;  and  it 
was  held  that  the  principle  of  the  construction  of  the 
statute  of  87  Eliz.,  which  prevailed  in  England  at  the 
commencement  of  the  American  revolution,  went  no 
further  than  to  hold  the  subsequent  sale  to  be  presump- 
tive, and  not  conclusive  evidence  of  a  fraudulent  intent 
in  making  the  prior  voluntary  conveyance ;  and  the  court 
declined  to  adopt  and  follow  the  subsequently 
established  construction  'at  Westminster  Hall."  '464 
The  English  statutes  have  with  us  undergone 
some  alteration  in  their  language  and  operation-  By  the 
statute  law  of  New-York,  it  is  declared,11  that  every  con- 
veyance of  any  estate  or  interest  in  lands,  made  with 
intent  to  defraud  prior  or  subsequent  purchasers  for  a 
valuable  consideration,  are  void  as  against  them,  unless 
they  had  actual  or  legal  notice  of  the  fraud,  at  the  time 
of  the  purchase  ;  and  even  then  the  conveyance  is  void 
as  against  such  purchaser,  if  the  grantee  in  the  voluntary 
conveyance,  or  the  person  to  be  benefitted  by  it,  was 
privy  to  the  fraud.  So,  every  conveyance,  with  a  power 
of  revocation  or  alteration  reserved  to  the  grantor,  is 
equally  fraudulent  and  void,  as  against  such  purchasers.' 
It  is  even  made  a  misdemeanor  to  be  a  party  or  privy 
to  any  conveyance  or  assignment  of  any  interest  in  lands, 
goods,  or  things  in  action,  or  of  any  rents  or  profits  issu- 


■  The  bettor  American  doctrine  seems  now  to  be,  that  voluntary  convey- 
ances of  land,  bona  fide  innde,  Bud  not  originally  fraudulent  are  valid  against 
snlstoquent  purchasers.  Jackson  r.  Town,  4  Gotten,  603,  604.  Rickor  *. 
Hun,  14  Matt.  Rep.  139.    Cathcart  p.  Robinson,  fl  Peter?  U.  S.  Rep.  2S0. 

•  Nta-York  Reviled  Statute*,  vol.  ii.  134. 

•  If  n  vendee  bo  guilty  of  ■dual  fraud  iu  procuring  a  title  to  land,  no  title 
pases  to  him,  whether  the  sale  be  private  or  judicial.  The  sale  is  absolutely 
uull  and  void  to  all  intent*  and  purposes.  Sands  n.  Codoiaa,  4  /sans.  Rep. 
536.  698.  Gilbert  v.  Hoffman,  3  Watte,  66.  The  Connecticut  statute  of 
fraud  ib  ihort  and  comprehensive,  and  dectarea  void  all  fraudulent  convey- 
ances of  lands  or  chattels,  and  all  bond*,  suits,  judgments,  or  contracts,  with 
intent  to  avoid  any  debt  or  duty,  as  against  the  party  injured.  Statutes  of 
■Connecticut,  1638,  ch.  300. 
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itig  therefrom,  or  to  any  charge  on  any  such  estate  of 
interest,  with  intent  to  defraud  prior  or  subsequent  pur- 
chasers, or  to  delay,  hinder,  or  defraud  creditors.*  But 
k  is  declared,  that  no  conveyance  or  charge  shall  be 
deemed  fraudulent,  as  against  creditors  or  purchasers, 
solely  on  the  ground  that  it  was  not  founded  on  a  valu- 
able consideration.*  It  is  now  the  settled  American: 
doctrine,  that  a  banafiit  purchaser  for  valuable  consider- 
ation, is  protected  under  the  statutes  of  13  and  27  Eliz., 
as  adopted  in  this  country,  whether  he  purchases  from 
a  fraudulent  grantor,  or  a  fraudulent  grantee ;  and  that 
there  is  no  difference  in  this  respect  between  a  deed  to 
defraud  subsequent  creditors,  and  one  to  defraud  sub- 
sequent purchasers.  They  are  voidable  only  and  not! 
absolutely  void.' 


*  New-York  Rtvieed  Statutes,  vol.ii.690,  sec  3. 

*  Ibid.  vol.  i,.  137,  sec.  4. 

*  Anderson  o.  Roberts,  18  Jain*.  Rep.  515.  Been  v.  Smith,  2  Jfssm, 
252.  Bridge  r.  Eggleston,  14  Man.  Rep.  345.  Martin  e.  Cowles,  1  De*. 
$  Battle,  39.  Some*  v.  Brown,  3  Pick.  184.  Thompson  e.  M'Leau,  1 
Ashmead,  129.  Violett  v.  Violett,  2  Dana's  Ken.  Rep.  324.  Price  «..  Jeo- 
kin,  4  Waffs,  85.  Blancbard  t.  Castillr,  19  Unit.  Rep.  363.  Orieutal  Bank 
r,  Harkius,  3  Melealf'i  Rep.  333.  The  bona  fide  purchase  for  a  valuable 
consideration  from  a  fraudulent  grantee,  opera  ten,  say  the  court,  tu  purge  Ih* 
fraudulent  grant  of  the  fraud.  If  lbs  grantee,  however,  know*  when  be- 
take* his  deed,  that  the  object  of  the  grantor  ia  to  defraud  other*,  the  deed  ia 
void,  though  he  may  give  a  foil  en  Moderation.  Edgall  •.  Lowell,  4  Vermtmt 
Rep.  405.  Trotter  t>.  Watson,  6  Humphrey'*  Term.  Rep.  509.  By  the  Eng- 
Iftb  HaUte  of  3  and  4  William  IV.,  c.  27,  eec.  26,  property  ie  not  recoverable 
on  account  of  fraud  from  ■  bona  fide  purchaser  for  valuable  consideration 
who  ha*  Dot  aviated  in  ■nob  fraud,  and  had  no  notice  of  it.  But  if  a  pur- 
chaser give*  a  full  and  fair  price,  and  take*  possession,  yet,  if  it  bo  done  for 
the  purpose  of  defeating  creditors  or  their  pending  execution,  it  is  an  act 
fraudulent  and  void.  Lord  Mansfield,  in  Woreeley  v.  Do  Matt  us,  1  Burr. 
474,475.  In  Jouna  e.  Fowles,  3  Mylne  d>  Keen,  581,  tlie  m«fter  of  the  roll*, 
held,  thai  the  rule  that  a  purchaser  for  valuable  consideration,  without  notice, 
was  protected  by  lbs  legal  estate,  extended  to  ease*  where  the  title  wm  im- 
peached by  secret  acts  of  vendor,  or  by  false  assertion*  of  vendor,  provided' 
the  purchased  litis  whs  clothed  with  possession,  and  the  falsehood  could  net 
Be  detected  by  reasonable  diligence.  The  position  that  a  (una  jfife  purchase* 
from  a  fraudulent  grantee  acquired  no  title  against  the  creditors  of  the  fnadft- 
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The  consideration  of  a  deed  must  be  good  or  valuable, 
and  not  partaking  of  any  thing  immoral,  illegal,  or  fraudu- 
lent. It  is  a  universal  rule,  that  it  is  unlawful  to  con- 
tract to  do  that  which  it  is  unlawful  to  do ;  and  every 
deed  and  every  contract  are  equally  void,  whether  they 
be  made  in  violation  of  a  law  which  is  malum  in  se  or 
only  malum  prohibitum.*  A  good  consideration  is  founded 
upon  natural  love  and  affection  between  near  relations 
by  blood  ;b  but  a  valuable  one  is  founded  on  some- 
thing deemed  valuable  in  a  pecuniary  sense,  "as  *466 
money,  goods,  services,  and  to  these  must  be  ad- 
ded,, though  depending  on  a  different  idea,  marriage. 
There  are  some  deeds,  to  the  validity  of  which  a 
consideration  need  not  have  been  stated.  It  was  not 
required,  at  common  law,  in  feoffments,  fines,  and 
leases,  in  consideration  of  the  fealty  and  homage  in- 
cident to  every  such  conveyance.  The  law  raised 
a  consideration  from  the  tenure  itself,  and  the  solem- 
nity of  the  act  of  conveyance.  The  necessity  of  a 
consideration  came  from  the  courts  of  equity,  where  it 
was  held  requisite  to  raise  a  use  ;  and  when  uses  were 
introduced  at  law,  the  courts  of  law  adopted  the  same 
idea,  and  held,  that  a  consideration  was  necessary  to 
the  validity  of  a  deed  of  bargain  and  sale.  It  has  been 
long  the  settled  law,  that  a  consideration  expressed  or 
proved,  was  necessary  to  give  effect  to  a  modern  con- 
veyance to  uses.*     The  consideration  need  not  be  ex- 


tant grantor,  though  aupported  by  the  caaea  of  Treaton  v.  Croful,  1  Day't 
Com.  Rep.  N.  8.  537,  and  Robert  r.  Anderson,  3  Johneoa't  Ch.  Rep.  371, 
•raagainaaid  and  overruled  by  the  cue  or  Andaman  e.  Roberta,  IS  Johntan, 
615.  Bean  *.  Smith,  a  MamnU  Rep.  252.  Oriental  Bank  s.  Hukim,  3 
Metcalfe  Rep.  333. 

•  Aubert  e.  Maze,  2  Uoe.  4  Pull.  371.  Ribbane  v.  C  rick  el  t,  ibid.  364. 
Walla  d.  Brooks,  3  Vim.  612.  Bank  of  the  United  Slateao.Oweiu,3i>cJer«r 
V.  S.  Rtp.  537. 

*  The  relation  of  grandfather  and  granddaoghlor  ia  within  the  reqniaita 
relation.    Blurt  1 1  B.  Beroett,  4  Lit.  Ken.  Rtp.  907. 

■  Lloyd  t>.  Spillet,  3  Atk.  Rep.  14a  Jackaon  a.  Alexander,  3  Jehu*.  Rtf 
491.     Praia*  en  AhttncU,  »ol.  iii.  13, 14, 
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Sressed  in  the  deed,  but  it  muat  exist.  The  mention  ot 
le  consideration  in  a  deed  was  to  prevent  a  resulting 
trust,  but  it  is  only  prima  facie  evidence  of  the  amount, 
and  may  be  varied  by  parol  proof.*  It  is  not  evidence 
against  existing  creditors  that  a  consideration  has  been 
paid.6  No  use  will  be  raised  in  a  covenant  to  stand  seised, 
or  by  bargain  and  sale  upon  a  general  consideration,  as 
by  the  words  "  for  divers  good  considerations,"  but  in 
such  cases  a  sufficient  consideration  may  be  averred." 
It  is  sufficient  if  the  deed  purports  to  be  for  money  re- 
ceived or  value  received,  without  mentioning  the  cer- 
tainty of  the  sum  ;  and  if  any  sum  is  mentioned,  the 
smallest  in  amount  or  value  will  be  sufficient  to  raise 
the  use.d  The  consideration  has  become  a  matter  of 
form,  in  respect  to  the  validity  of  the  deed  in  the  first 
instance,  in  a  court  of  law  ;  and  if  the  deed  be  brought 
in  question,  the  consideration  may  be  averred  in  plead- 
ing, and  supported  by  proof.  If  a  consideration  be  ex- 
pressed in  the  deed,  the  grantor  is  estopped,  and  cannot 
be  permitted  to  aver  against  it,  unless  there  be  fraud  or 
illegality  in  it ;  and  then  he  may  show  it.'  The  receipt 
of  the  consideration  money  is  usually  mentioned  in  the 
deed  ;  and  Mr.  Preston  says,'  that  if  the  receipt 
•466  of  it  be  not  endorsed  upon  the  deed,  it  'will,  in 
transactions  of  a  modem  date,  be  presumptive 
evidence  that  the  purchase  money  has  not  been  paid, 


•  Meeker  e.  Meeker,  16  Conn.  Rep.  383. 
»  Kimball  r.  Former,  63  JV.  H.  Rep.  348. 

•  Mildmer'e  os-o,  1  Co.  175,  a.     Steven*  e.  Griffith,  'iVeimmi  Rtp.  448 
'   Fisher  u.  Smith,  Mom'*  Rtp.  569.    laefceon  v.  School! maker,  2  Jokat. 

Rip.  330.  Jnckson  v.  Alexander,  3  ibid.  491.  Cheney  e.  Walking,  1  Him. 
$  John*.  527.  Okinoa  o.  Patterson,  1  Wattt  4>  Serg.  Rep.  395.  Goudell 
o.  Pierce,  2  HilVt  Rtp.  659. 

•  Cellini  e.  Blantero,  3  WiU.  347.  Pixton  e.  Pophe.ro,  9  F.ait,  408.  Bat 
the  grantor  is  not  eetopped  to  prove  that  there  were  other  comriderstiomthsn 
the  one  oxpreeeed.  Emmons  v.  Liltlefield,  3  Maine  Rep.  23B.  Parol  evi- 
dence may  be  given  to  vary  the  consideration.  14  Johnton,  310.  90  Id. 
338.    16  Wend.  460.    17  Mat*.  949.  257.    8C.mn.314. 

'  AbilracU,  vol.  i.  73.  399.    Ibid.  vol.  iii.  15. 
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■and  impose  upon  a  future  purchaser  the  necessity  of 
proving  payment,  in  order  to  rebut  the  presumption  of 
an  equitable  lien  in  favour  of  the  seller  for  his  purchase 
money.  I  have  no  idea  that  the  courts  of  justice  in  this 
country  would  tolerate  any  such  presumption  in  the  first 
instance,  from  the  mere  circumstance  of  the  omission  to 
endorse  on  the  deed  the  receipt  of  payment,  for  that  cere- 
mony is  not  now  the  American  practice. 

(4.)  The  description  of  the  estate. 
In  the  description  of  the  land  conveyed,  the  rule  is 
that  known  and  fixed  monuments  control  courses  and 
distances.  So,  the  certainty  of  metes  and  bounds  will 
include,  and  pass  all  the  lands  within  them,  though  they 
vary  from  the  given  quantity  expressed  in  the  deed. 
The  least  certain  and  material  parts  of  the  description 
must  yield  to  those  which  are  the  most  certain  and  ma- 
terial, if  they  cannot  be  reconciled ;  though,  in  construing 
deeds,  the  courts  will  give  effect  to  every  part  of  the  de- 
scription, if  practicable.  Where  natural  and  ascer- 
tained objects  are  wanting,  and  the  course  and  distance 
cannot  be  reconciled,  the  one  or  the  other  may  be  pre- 
ferred, according  to  circumstances.*  If  there  be  nothing 
to  control  the  course  and  distance,  the  line  is  run  by  the 
needle.b     The  mention  of  quantity  of  acres,  after  a  cer- 


•  Landmarks  or  fixed  monuments  to  designate  boundaries,  are  M  important 
in  distinguishing  landed  property,  that  to  remove  or  destroy  Ihem  WW  deemed 
a  high  offence  by  the  a nciont  Jewish  laws;  and  in  New-York  to  remove,  de- 
face, or  altar  them  maliciously  is  an  indictable  offence.  Kea-York  Reviled 
Statute*,  vol.  ii.  695,  leo.  32. 

b  Jackson  ti.  Staata,  2  John*.  Cat.  350.  Trammel!  b.  Nelson,  2  Harr.  e>. 
M'Htwy,*-  Porcamo.  Weed,  6  Ma*,.  Rep.  131.  Howe  o.  Base,  2  Mat: 
Rep.  MO.  Higieyn.  Bidwell,9  Conn.  Rtp.  447.  Benedict  e.  Gaylord,  11 
iA.rf.  335.  Doe  ft  Porter,  3  Arkaruat  Rtp.  IB.  57.  While  o.  Gay,  9  If.  H. 
Rep.  126.  M'lver  c.  Walker,  9  Crunch'*  Rtp.  173.  Preston  v.  Ban-mar,  6 
Wheat.  Rtp.  580.  Colcloogta  t>.  Richardson,  1  ATGW»  Rtp.  167.  Welch 
v.  Philips,  ibid.  215.  Brooks  n.  Tyler,  2  Vermont  Rep .  348.  Clark  n.  Wethey, 
19  Wtndtll,  320.    Leasee  of  Wyckoff  ».  Stephenson,  14  Ohio  Rtp.  13.  15. 
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tain  description  of  the  subject  by  metes  and  bounds,  or 
by  other  known  specification,  is  but  matter  of  descrip- 
tion, and  does  not  amount  to  any  covenant,  or  afford 
ground  for  the  breach  of  any  of  the  usual  covenants, 
though  the  quantity  of  acres  should  fall  short  of  the 
•467  given  'amount.1  Whenever  it  appears  by  defi- 
nite boundaries,  or  by  words  of  qualification,  as 
"  more  or  less,"  or  as  *'  containing  by  estimation,"  or  the 
like,  that  the  statement  of  the  quantity  of  acres  in  the 
deed  is  mere  matter  of  description,  and  not  of  the  essence 
of  the  contract,  the  buyer  takes  the  risk  of  the  quantity, 
if  there  be  no  intermixture  of  fraud  in  the  case.*  So1, 
according  to  the  maxim  of  Lord  Bacon,_/afJa  demmttram 


17.  The  rain*  or  law  as  to  the  location  of  lands  by  description  in  deeds,  nod 
M  to  Che  retort  of  the  nocondnry  evidence  of  the  declarations  and  act!  of  the 
parties,  when  the  primary  evidence  fails,  are  clearly  stated  in  this  lest  rear. 
A  grant  from  one  terminal  to  another  means  a  direct  line ;  bat  if  the  line  is 
to  run  along  a.  river  or  creek  from  one  terminus  to  another,  it  mu«l  follow  Uw 
river  or  creek,  however  sinuous,  or  indirect  it  may  be,  and  if  that  description 
will  not  reach  the  terminus,  it  most  be  pursued  so  far  as  it  conducts  towards 
the  terminal  and  then  relinquished  for  a  direct  line  to  the  tormina*,  Shnrbt 
a.  Yonrtg,  3  IredtU  N.  C.  Rep.  385. 

•  Mann  o.  Pearson,  3  Jokni,  Rep.  27.  Smith  o.  Evans,  6  Binruy't  Beat 
103.  Powell  o.  Clark,  5  Mass.  Rep.  355.  And  see  1  Alton's  Rep.  335,  to 
the  same  point.  Jackson  ».  Moore,  6  Caieia'i  Rip.  706.  Allison  s.  Allison, 
1  Vergir'i  Tcnn.  Rep.  16. 

•  Stobbius  d.  Eddy,  4  Horn's  Rep.  414.  If  land  be  sold  by  certain  bounds, 
or  for  so  much  for  the  entire  parcel  or  by  the  lump,  which  is  per  aeirtumem, 
in  the  language  of  the  civilians,  as  for  a  field  enclosed,  or  an  island  in  a  river, 
which  is  a  distinct  and  entire  object,  any  surplus  of  laud  over  the  quantity 
given  oolongs  to  the  vendee,  and  the  price  cannot  be  increased  or  diminished 
on  account  of  disagreement  iu  measure  or  quantity.  Innis  o.  M'Crummin, 
13  Marlin'i  Louis.  Rep.  435.  Lesassier  t>.  Dashiell,  13  Lnuis.  Rep.  151. 
Phelps  n.  Wilson,  16  io.i  1B5.  Ltuis.  CooV,  art.  3471.  The  Morris  Canal 
Company  v.  Emmatt,  9  Paigr't  Rep.  168.  Polhitr,  Traiti  da  Coat.  It 
Veute,  No.  355.  A  very  great  difference  (as  thirty-three  percent,  for  in- 
stance) between  the  actual  and  the  estimated  quantity  of  acres  of  land  said 
in  the  gross,  wonld  entitle  a  parly  to  relief  in  chancery,  on  the  ground  of 
gross  mistake.  Quesael  e.  Weodliaf,  3  Urn.  d>  Manf.  173,  note.  Nelson  s. 
Matthews,  3  ibid.  164.  Harrison  e.  Talbott,  2  Dano's  Ken.  Rep.  258.  In 
the  last  case,  the  series  of  Kentucky  decisions  on  the  subject  an  ably  rs- 
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mm  nocet,  when  the  thing  itself  is  certainly  described  ;  aft 
in  the  instance  of  the  farm  called  A.,  now  in  the  occupa- 
tion of  B. ;  here  the  farm  is  designated  correctly  as  farm 
A. ;  hut  the  demonstration  would  be  false  if  C,  and  not 
B.,  was  the  occupier,  and  yet  it  would  not  vitiate  the 
grant-*  Some  things  will  pass  by  the  conveyance  of 
land  as  incidents  appendant  or  appurtenant  thereto.* 
This  is  the  case  with  a  right  of  way  or  other  easement 
appurtenant  to  land.*  So,  also,  if  the  owner  of  a  mill 
and  dam,  and  certain  lands  overflowed  by  the  dam,  sells 
the  mill  with  all  its  privileges  and  appurtenances,  the 
purchaser  may  continue  the  dam  with  the  same  head  of 
water.*  And  if  a  house  or  store  be  conveyed,  every 
thing  passes  which  belongs  to,  and  is  in  use  for  it  as  an 
incident  or  appurtenance.*  A  conduit,  conveying  water 
to  the  lands  sold  from  another  part  of  the  lands  of  the 
grantor,  will  pass  as  being  necessary  or  quasi  appendant 
thereto.*  So,  a  race-way,  conducting  water  from  a  mill 
on  to  another  part  of  the  grantor's  land,  has  been  held 


•  BUgns  o.  Gould,  Cro.  C. 447.473.  Jackson  t>.  Clark, 7  Joint.  Rip. 371. 
Howell  v.  Saule,  5  Jtfaioii'*  Rip.  410.     Com.  Dig.  Fail,  E.  4. 

•  Co.  Lttt.  56. 121,  b.  153.  307,  a.  Comyn's  Dig.  Grant,  E.  11.  Incor- 
poreal hereditament!  appendant  or  appurtenant  to  land,  as  common  nf  Pi.- 
eary  and  of  Palture  and  right  of  way,  pies  by  a  conveyance  of  the  land  to 
which  they  are  annexed,  without  even  mention  of  the  appurtenance*.  Co. 
lilt.  131,  b. 

•  Rente.  Waite,  10  Pict.  138.  Story  e.  Odin,  IS  Matt.  Rep.  1S7.  See, 
alao,  Bayley,  J.,  in  Canham  e.  Fiak,  2  Tyrakit't  Rtp.  153.  157,  and  taprn, 
ml-  iii.  430. 

'  Blaine'*  Leasees.  Chambers,  1  Strg.  $■  Rault,  iG§.  Pickrring  r.  Sta- 
ples, 5  ibid.  107.  Tilghman,  Ch.  J.,  Strickler  u.  Todd,  10  iota!.  63.  Oak- 
ley o.  SUuley,  S  Wendell,  533.     Halhorn  t>.  Simeon,  I  Fairfield,  334, 

•  United  Stale*  t>.  Appleton,  1  Sumner'*  Rep.  492.  When  the  uee  of  a 
thing  is  granted,  nvery  thing  is  grunted  by  which  the  grantee  may  have  and 
enjoy  Iho  use.  Twisden,  J.,  in  Pomfret  e.  Kicroft,  1  Sound.  331.  323  ;  and) 
this  ii  according  to  the  sound  maiim  of  the  common  law,  that  aliquit  quod 
asRceiit,  concedete  mdttur  et  id,  tint  quo  ret  ipta  ette  nan  pctvit. 

'  Nicholas  v.  Chamberrain,  Cro.  J.,  121. 
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to  pass  by  a  conveyance  of  land  with  the  mill  thereon." 
Upon  a  conveyance  of  land  and  delivery  of  possession, 
it  has  been  adjudged  that  the  growing  grain  does  not 
pass  to  the  vendee,  for  it  is  deemed  to  be  personal 
•468  estate."  A  contrary  rule  was,  'however,  pre- 
viously declared  in  Foote  v.  Colvin  ;e  and  was  like- 
wise admitted  in  Kittredge  v.  Woods.*  If  the  land  be  sold 
without  any  reservation  of  the  crops  in  the  ground,  the 
law  is  strict  as  between  vendor  and  vendee ;  and  I  ap- 
prehend the  weight  of  authority  to  be  in  favour  of  the 
existence  of  the  rule  that  the  conveyance  of  the  fee 
carries  with  it  whatever  is  attached  to  the  soil,  be  it 
grain  growing,  or  any  thing  else  ;  and  that  it  leaves  ex- 
ceptions to  the  rule  to  rest  upon  reservations  to  be  made 
by  the  vendor.  The  rule  was  so  understood  and  de- 
clared in  Crewt  v.  Pendleton.*  A  reservation  is  a  clause 
in  a  deed,  whereby  the  grantor  reserves  some  new  thing 
to  himself  issuing  out  of  the  thing  granted,  and  not  in 
esse  before  ;f  but  an  exception  is  always  of  a  part  of  the 
thing  granted,  or  out  of  the  general  words  and  descrip- 
tion in  the  grant.  It  is  repugnant  to  the  deed,  and  void, 
if  the  reservation  be  as  large  as  the  grant  itself.     So,  it  is 


•  N.  Ip*.  Factory  j>.  Batchelder,  3  N.  H.  Rep.  190.  The  term  appurte- 
nanest  signifies  something  appertaining  to  another  thing  an  principal,  and 
which  pasnas  as  incident  to  the  principal  thing,  and  which  ia  of  a  different 
bat  congruous  nature.  Land  cannot  be  appurtenant  to  land.  Harris  v-  El- 
liott, 10  Peter*'  V.  S.  Rip.  25.     United  State*  r.  Harris,  1  Sumner,  37. 

Mistake!  of  facta  in  rtcitaU  of  deeds,  given  by  official  men  who  sol!  under 
judicial  authority,  may  be  explained-    Glover  v.  Ruffin,  6  Okie  Rep,  1455. 
b  Smith  v.  Johneon,  1  Pcnn.  Rep.  471. 

•  3  Johns.  Rep.  316. 
'  3  If.  H.  Rep.  503. 

•  1  Leigh'*  Virg.  Rep.  297.  Bank  of  Pennsylvania  v.  Who,  3  Watu, 
394.  Wilkin*  *■  Vaahbinder,  7  ibid.  378.  S.  P.,  and  the  case  of  Smith  *. 
Johnston,  alluded  to  in  the  tout  is  overruled. 

'  An  incident  to  a  grant  may  be  the  subject  of  a  reservation  as  the  n—ir 
ration  of  a  rent,  or  of  a  mill  site,  and  the  right  to  erect  mill -dame,  and  the 
nee  of  streams  of  water ;  but  the  reservation  is  inoperative,  until  the  grantor 
exercise*  hi*  right.  Thompson  e.  Gregory,  4  Juhnt.  Rep.  81.  Provost  r. 
Calder,  2  Wendell,  51.     Dygcst  o.  Matthews,  11  ibid.  35. 
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if  the  excepted  part  was  specifically  granted,  as  if  a 
person  grants  two  acres,  excepting  one  of  them.'  The 
exception  is  good  when  the  granting  part  of  the  deed  is 
in  general  terms,  as  in  the  grant  of  a  messuage  and 
houses,  excepting  the  bam  or  dove-house ;  or  in  the  grant 
of  a  piece  of  land,  excepting  the  trees  or  woods ;  or  the 
grant  of  a  manor,  excepting  a  close,  ex  verbo  generaK 
aliquid  excipitttr.  If  the  exception  be  valid,  the  thing 
excepted  remains  with  the  grantor,  with  the  like  force 
and  effect,  as  if  no  grant  had  been  made.* 

(5.)   Of  the  habendum. 

This  part  of  the  deed  was  originally  used  to  determine 
the  interest  granted,  or  to  lessen,  enlarge,  explain,  or 
qualify  the  premises.  But  it  cannot  perform  the  office 
of  divesting  the  estate  already  vested  by  the  deed ;  for  it 
is  void  if  it  be  repugnant  to  the  estate  granted."  It  has 
degenerated  into  a  mere  useless  form ;  and  the  premises 
now  contain  the  specification  of  the  estate  granted, 
and  the  deed  becomes  effectual  without  any  habendum. 
If,  however,  the  premises  should  be  merely  descriptive, 
and  no  estate  be  mentioned,  then  the  habendum  becomes 
efficient  to  declare  the  intention ;  and  it  will  rebut  any 
implication  arising  from  the  silence  of  the  premises.* 


■  Co.  Lit  I.  47,  a.  413.    Plead.  153,  a.    Can  ft  Height,  3  Wend.  635. 

"  Ive  ».  Sam*,  Cro.  E.  531.  3  Roll  Abr.  455.  S.  Touch.  77.  The  ex- 
ception required  by  the  New-York  Statute*  (Act  of  35th  February,  1769,  C. 
33,  and  of  381b.  February,  1789,  c.  44.  Nta-York  Revised  Statute;  vol.  i. 
198,)  in  patents  of  all  gold  and  silver  mines,  is  an  instance  of  a  valid  eieep- 
tion  within  the  rule*  of  tba  common  law.  The  doctrine  of  exception*  in  a. 
deed  is  fully  staled  ia  Shtpard'i  Touch,  by  Pre  f  ton,  78 ;  and  see,  also,  Lord 
Ch.  J.  Denmao's  exposition  of  the  distinction  between  a  reservation  and  an 
exception.     Doe  u.  Lock,  4  Neville  <(■  Manning,  807. 

•  3  Blacks.  Com.  398-  Good  title  r.  Gibba,  5  Harms.  $  Creu.  709.  Dea- 
rer x.  Rice,  3  Batty*  N.  C.  Rep.  433. 

1  If  words  of  inheritance  be  wanting  in  the  prrmitee  and  habendum  part 
of  a  deed,  a  life  estate  cannot  be  enlarged  into  a  fee,  by  the  use  of  those 
words  In  the  eovenanta  of  warranty,  for  a  warranty  cannot  enlarge  the  estate. 
Beymore  esse,  10  Co.  419,  Thomas  &  Fraacr'a  edit. 


(oy  Google 


468  0F  BEJLL  PROPERTT  [Part  VL 

(6.)  Of  the  usual  covenants  in  a  deed. 

The  ancient  warranty  was  a  covenant  real,  or  one 
concerning  the  really,  whereby  the  grantor  of  an  estate  of 
freehold,  and  his  heirs,  were  bound  to  warrant  the 
*469  title ;  and  either  upon  voucher,  or  by  judgment  "in 
a  writ  of  warrantia  charta,  to  yield  other  lauds  to 
the  value  of  those  from  which  there  bad  been  an  eviction 
by  a  paramount  title.'  The  heir  of  the  warrantor  was 
bound  only  on  condition  that  he  hod,  as  assets,  other 
lands  of  equal  value  by  descent.  Lineal  warranty  was 
where  the  heir  derived  title  to  the  land  warranted, 
either  from  or  through  the  ancestor  who  made  the  war- 
ranty ;  and  collateral  warranty  was  where  the  heir's 
title  was  not  derived  from  the  warranting  ancestor;  and 
yet  it  barred  the  heir  from  claiming  the  land  by  any 
collateral  title,  upon  the  presumption  that  he  might 
thereafter  have  assets  by  descent  from  or  through  the 
ancestor;  and  it  imposed  upon  him  the  obligation  of 
giving  the  warrantee  other  lands  in  case  of  eviction,  pro- 
vided he  had  assets."  These  collateral  warranties  were 
deemed  a  great  grievance ;  and,  after  successive  effort* 
to  be  relieved  from  them,  the  statute  of  4  Anne,  c.  16, 
made  void  not  only  all  warranties  by  any  tenant  for 
life,  as  against  any  person  in  reversion  or  remainder, 
but,  as  against  the  heir,  all  collateral  warranties,  by  any 
■ancestor  who  had  no  estate  of  inheritance  in  possession.' 

*Ce.  hilt.  365, a. 

1  3  Blacks.  Com.  301,  303.  In  the  cue  or  a  con-it yunce  at  land  with 
warranty,  and  aeseti  descend  to  the  heir  of  the  grantor  of  greater  value  than 
the  land,  and  that  heir  be  a  female  who  marries,  her  husband  in  rebxttt d,  on 
the  principle  of  Braiding  circuity  of  action,  from  claiming  the  land  under  ■ 
title  paramount  to  that  of  the  grantor  ;  for  in  casa  of  hia  recovery  the  pur- 
chaser would  have  an  acti-n  on  the  warranty  ugninst  him  nud  hia  wife. 
Bateau  Norcnsa,  17  Pick.  Rep.  14. 

•  The  covenant  real,  together  with  almost  all  other  real  action*  was  auoi- 
iahod  in  England  by  the  etatnle  of  3  and  4  Wm.  IV.,  c.  27.  But  if  lha  dece- 
dent liua  au  estate  of  inherilanct  in  possession,  and  binds  himself  and  hit 
beirt  by  a  general  warranty,  the  hein  are  barred  with  or  without  aaacle,  and 
whether  the  warranty  be  lineal  or  collateral,  fly  no  n,  William*,  1  ireoWfa 
N.  C.  Rtp.  509. 
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The  statute  of  Anne  was  re-enacted  in  New- York  in 
1768,  and  adopted  in  Rhode  Island  as  early  as  1749  f 
hut  the  New-York  lleviicd  Statutes*  have  made  a  more 
thorough  reformation,  for  they  have  abolished  both  lineal 
and  collateral  warranties,  with  all  their  incidents,  and 
made  heirs  and  devisees  answerable  upon  the  covenant 
or  agreement  of  the  ancestor  or  testator,  to  the  extent  of 
the  lands  descended  or  devised.*  The  settled  rule  of 
the  common  law  is,  that  an  express  covenant  will  re- 
strain  or  destroy  a  general  implied  covenant  f  but  the 
New-York  statutes  have  further  declared,*  that  no  cove- 
nants shall  be  implied  in  any  conveyance  of  real  estate, 
whether  such  conveyance  contain  special  cove- 
nants *or  not/  These  provisions  leave  the  indem-  '470 
uity  .of  the  purchaser  for  failure  of  title,  in  cases 


■  See  1  Sumner't  Rep.  338 — 3G3.  Iu  Virginia,  according  to  the  construe- 
tj*D  of  the  net  of  1785,  (1  Rev.  Coin,  c  13,  p.  24,)  alt  warranties,  lineal  or 
collateral,  which  descend  without  assets  are  void  aa  to  the  heirs,  but  all  war- 
ranties, whether  commenced  by  disseisin  or  other  wine,  are  salid  against  the 
heira  of  the  warrantors,  so  far  as  assets  descend  (rum  the  warrantors.  3 
Tucker1 1  Black.  303,  note  8.     Lomaxs  Digest,  vol  it.  347. 

•  Vol.  L  739,  sec  141. 

1  The  statute  of  Anna  does  not  appear  to  have  been  generally  or  formnlly 
re-enacted  in  our  American  statute  laws,  because  the  taw  ot  lineal  and  col- 
lateral warranties 'never   has  been  generally  adopted  in  our  American  jnris- 

•  Noko's  oa«o,  4  Co.  80.  Peering  a.  Farrinffton,  1  Mod.  Rep.  113.  Mer- 
rill d.  Frame,  4  Taunt.  Rep.  339.  Frost  a.  Baymoiid,  3  Cainet,  188.  Wei- 
ser  o.  Weieer,  S  Watt;  379.  line  a.  Stephenson,  4  Bhigham't  N.  C.  Rtp. 
678.   S.C.  5>nii  183. 

•  New-York  Reviled  Statu/**,  vol.  1.  738,  sec  140. 

'  The  maxim  eimeul  emptor  is  inapplicable  to  a  purchaser  from  a  truilar, 
and  ha  may  aat  up  a  want  or  consideration  or  of  title,  aa  a  defence  to  an  ac- 
tion for  the  purchase  money.  Adams  t>.  Humes,  9  Watts'  Rep.  305.  But 
in  a  sale  uudera  chancery  decree,  it  has  been  hold,  that  afler  distribution  of 
the  purchase  money,  the  purchaser,  though  afterwards  evicted  by  a  superior 
title,  cannot  have  the  sals  rescinded  by  the  court.  He  most  submit  to  his 
loss.  Glenn  o.  Clapp,  1 1  QUI  if  Johnioa,  1.  Nor  does  a  sale  by  a  trustee 
in  breach  or  trust  conclude  the  ceitui  que  trtut.  Blacluton  e.  Hemsworth 
Hospital,  Duke  on  Charitable  Vm.  644- 
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free  from  fraud,  to  rest  upon  the  express  covenants  in  the 
deed ;  and  they  have  wisely  reduced  the  law  on  this 
head  to  certainty  and  precision,  and  dismissed  all  the 
learning  of  warranties,  which  abounds  in  the  old  books, 
and  was  distinguished  for  its  abstruseness  and  subtle 
distinctions.  It  occupies  a  very  large  space  in  the 
Commentaries  of  Lord  Coke,  and  in  the  notes  of  Mr. 
Butler ;  and  there  was  no  part  of  the  English  law  to 
which  the  ancient  writers  had  more  frequent  recourse, 
to  explain  and  illustrate  their  legal  doctrines.  Lord 
Coke  declared  "the  learning  of  warranties  to  be  one  of 
the  most  curious  and  cunning  learnings  of  the  law ;"  but 
it  is  now  admitted  by  Mr.  Butler  to  have  become,  even- 
in  England,  in  most  respects,  a  matter  of  speculation 
rather  than  of  use.  The  ancient  remedy  on  the  war- 
rantia  charta  had,  however,  this  valuable  incident: 
when  the  warrantor  was  vouched,  and  judgment  passed 
against  the  tenant,  the  latter  obtained  judgment  simulta- 
neously against  the  warrantor,  to  recover  other  lands  of 
equal  value.  This  was  the  consolidation  of  the  original 
action  with  the  remedy  over,  without  the  expense  and 
delay  of  a  cross  suit.* 

The  remedy  by  the  ancient  warranty  never  had,  as  I 
presume,  any  practical  existence  in  any  part  of  the 
United  States,  and  personal  covenants  have  superseded 
the  old  warranty ;  and  they  do  not  run  with  the  land, 
but  affect  only  the  covenantor,  and  the  assets  in  the 
hands   of  his   representatives   after  his   death.b     The 


*  By  the  civil  law,  and  also  by  that  of  France,  and  by  the  L 
cods,  if  the  buyer,  who  in  eaed,  fails  to  cite  bis  vendor  in  warranty,  tho  latter 
ii  not  liable  for  the  ooete  and  damage!  moulting  from  defending  the  action. 
The  vendor  called  in  warranty  may  either  defend  the  unit,  or  abandon  the 
defence,  if  he  deems  it  hopeless-  The  Spanish  law  went  to  a  severer  extent, 
and  by  it  the  buyer,  who  failed  to  cite  his  vendor  in  warranty,  lost  ail  ro- 
oonme  on  him.    Delacroii  e.  Cense,  30  Martina  Louit.  Rep.  356. 

b  It  has  boon  doubled,  in  Virginia,  whether  a  pure  warrantia  ciaitrt  would 
lie  in  that  state,  since  Boucher  was  done  away  by  statute.    The  ti 
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remedy  is  by  an  action  of  covenant  against  the  grantor, 
or  his  real  or  personal  representatives,  to  recover 
a  compensation  in  damages  for  the  land  'lost  upon  *471 
eviction  for  failure  of  title.'  Upon  eviction  of  the 
freehold,  no  personal  action  of  covenant  lay  at  common 
law  upon  the  warranty.  The  party  had  only  a  writ  of 
warrantia  ckarUe  upon  his  warranty,  to  recover  a  recom- 
pense in  value  to  the  extent  of  his  freehold.  But  if  the 
eviction  did  not  defeat  the  freehold,  and  only  inter- 
rupted the  possession  for  a  term,  as  by  lease  for  years, 
in  that  case  the  party  evicted  might  have  covenant.* 
The  introduction  of  the  personal  covenants  in  lieu  of  the 


n  iDarroniiiaiimui  in  perps- 
n  11  dead  of  bargain  and  isle, 
that  tha  grantor  would  warrant  and  fir  ecer  deftad,  was  a  personal  cove- 
nant, and  the  bargains*  waa  not  driven  to  hia  ancient  writ  or  uarraaiia 
cUrtx.  Tabh  o.  Biuford,  4  Leigh,  133.  The  covenant  of  warranty,  says 
Mr.  Justice  Starr,  in  Stoddard  u.  Gibba,  1  Sumner's  Rep.  363,  is,  in  this 
country,  doomed  a  peraonal  covenant,  and  may  not  authorize  a  recovery  ever 
of  tho  value  from  tbo  heir,  if  he  ha*  aeaeta,  in  a  wnrraniin  charts,  bnt  only 
m  an  action  of  covenant ;  yet  that  doea  not  prevent  the  covenant  oT  warranty 
from  operating  aa  a  bar  to  the  title  of  the  heir  by  way  of  rebutter,  when  it 
daiceudi  upon  him  from  the  warranting  ancestor. 

'  If  land  be  taken  by  atatnte  for  public  purposes,  upon  compensation  being 
Made,  such  an  eviction  is  not  by  reaaon  of  defect  of  title,  and  it  not  within 
the  meaningof  tha  covenant  for  quiet  enjoyment  Frost  0.  Ernest,  4  Whar- 
tfa,  86.  If  an  entire  failure  of  title  be  shown,  the  purchaser  may  recover 
back  the  price  paid  without  eviction.  Lanrena  r.  Gamier,  10  JJoiinson, 
Lou  in.  Rtp.  495. 

'  Pineombe  r.  Rudge,  Hubert's  S*p.  3.  Fete.  139.  S.  C.  ir  tho  grantee 
accepts  a  deed  without  covenants,  and  the  case  be  free  from  fraod,  he  cannot 
recover  back  tba  cncsii)  oration  money,  though  the  title  fall*.  Frost  v.  Ray- 
mond, 2  Caiaif  Rtp.  188.  Yoelfle,  J.,  in  1  Strg.  f  Rmelt,  447.  Com- 
monwealth 0.  Claaachan,  4  RasduJpi,  483.  Abbott  0.  Allen,  3  Johm.  Ch. 
Hep.  533.  Emerson  e.  County  of  W.,  9  QrtmUaf,  88.  Light?  t.  Shorn,  3 
Pes*.  Rtp.  453.  Krnnao  e.  Reigel,  3  Wharton,  385.  Cavtat  emptor  is  a 
bred  maxim  in  aneb  cases  equally  applicable  to  the  transfer  of  lands  and 
chattels.  Maney  n.  Porter,  3  Humph.  Tina.  Rep.  347.  If  land  be  sold  in 
tbo  absence  of  fraud,  or  of  any  particular  agreement  in  favor  of  tho  title,  the 
purchaser  takes  the  title  at  hia  own  risk  and  a  failure  of  title  cannot  be  set 
up  as  a  defence  to  the  note  given  for  the  purchase.  Owing*  0.  Thompson), 
3  Seammon  Rep.  503. 

Voi-  IV.  89 
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ancient  warranty,  has  done  away  the  value  of  this  dis- 
tinction ;  and  the  usual  personal  covenants  inserted  in  a 
conveyance  of  the  fee,  are,  1.  That  the  grantor  is  law- 
fully seised ;  2.  That  he  has  good  right  to  convey ;  3. 
That  the  land  is  free  from  encumbrances ;  4-  That  the 
grantee  shall  quietly  enjoy ;  6.  That  the  grantor  will 
warrant  and  defend  the  tide  against  all  lawful  claims. 
The  covenants  of  seisin,  and  of  a  right  to  convey,  and 
that  the  land  is  free  from  encumbrances,  are  personal 
covenants,  not  running  with  the  land,  or  passing  to  the 
assignee ;  for,  if  not  true,  there  is  a  breach  of  them  as 
soon  as  the  deed  is  executed,  and  they  become  chotet  in 
action,  which  are  not  technically  assignable.*  But  the 
covenant  of  warranty,  and  the  covenant  for  quiet  enjoy- 
ment, are  prospective,  and  an  actual  ouster  or  eviction 
is  necessary  to  constitute  a  breach  of  them.b    They  are. 


•  Bradahaw'a  out,  9  O*.  GO  Mutcot  b.  Ballet,  Cm.  J.  369.  Gimietar 
•.Andley,  T.  Raym.  14.  Hamilton  c.  WiImu,  4  Joknt.  Rrp.  79-  Logan*. 
Moulder,  1  Ariantat' Rtp.333.  bun1!  0if.Tol.ii.  271.  CUrka-Swift, 
S  Mttralf,  490.  Grernby  u.  Wilcox,  3  Jehu:  Rip.  1.  Krer  at  Shaw,  13 
ibid  23G.  Booth  ..  Stark,  1  Ctm.  Rip.  944.  Mitchell  c.  Warner,  5  ikii. 
697.  With  j  v.  Mnmford,  5  Coutn'i  Rep.  137.  Biraej  b.  Hood,  3  JWar- 
OoiTi  Rrp.  394.  lnoia  b.  Agnaw,  1  Ohio  Rep.  389.  Panon*,  Cb.  J-,  it 
Marolou  *.  Hobha,  9  Matt.  Rtp.  439.  Bicktord  v.  Page,  ifti£455.  Chap- 
man  v.  Hoi  me*,  5  HaUtta'"  Rtp.  20.  Garfield  a.  William*,  9  Vermont  Rtp. 
527.  Ch.  J.,  in  Thayer  a,  Clemence,  29  J>ic*.493.  Tbo  covenant  of  war- 
ranty ii  not  broken  without  eviction  by  paramount  title,  and  many  circnin- 
atancea  have  been  held  to  be  tantamount  to  an  outer  io  nan  of  the  state* 
and  denied  io  other*.  See  tbo  oaaea  pro  and  ton  cited  by  Mr-  Wilcox,  in  hi* 
learned  Dote  to  10  Ohio  Rip.  317—335.  In  New.  Hampshire,  Maaeacha- 
eelt*,  and  Ohio,  a  aeiain  io  fact,  and  loAelier  Ay  right  or  terong,  baa  boa* 
held  to  ialBrfy  the  covenant  of  *ei*in.  IN.  H.  Rtp.  175.  H  Hut  Rep.  439. 
3  Ohio  Rip.  230.  307.  Bat  thi*  eoaatmetioa  of  the  covenant  of  bobbu  doaa 
not  doit  juatice,  and  it  doe*  not  prevail  in  oilier  •Uie*. 

•  EmeraoD  v.  Proprietor!  in  Minot,  1  Matt.  Rtp.  464.  Kelly  o.  Doteh 
Chnrah,  2  HUFt  Rtp.  106.  If  tbo  outer  be  lanrfal,  the  teuaut  may  yield 
to  a  duponenaon,  and  have  bi*  remedy  on  hi*  covenant  without  involving 
hiroadf  in  a  law  auit  to  defend  a  bod  title.  Hamilton  e.  Cutl*,  4  Hut.  Rap. 
849.  Mr.  Juatice  Wildo,  in  Spraguo  e.  Baker,  17  Mast.  Rep.  589,  we*  in- 
eltned  ilrongly  to  the  opinion  that  if  an  encumbrance  be  enforced  and  dis- 
charged alter  an  assignment  by  the  uoii-oan  tee,  the  amigaee  ought  to  be  able 
to  ana  on  it  a*  principally  concerned  in  it. 
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therefore,  in  the  nature  of  real  covenants,  and  they  run 
with  the  land  conveyed,  and  descend  to  heirs,  and  vest 
in  assignees  or  the  purchaser.  The  distinction  taken  in 
the  American  cases  is  supported  by  the  general  current 
of  English  authorities,  which  assume  the  princi- 
ple that  covenant  does  not  alie  by  an  assignee,  for  *478 
a  breach  done  before  his  time.*    On  the  other 


*  Lewis  t.  Ridge,  Cro.  E.  863.  Comya'a  Dig.  tit.  Covenant,  B.  3.  Lucy 
uLevingten,  3  Lev.  26.  Andrew  r.  Pearco,  4  Bos.  ^  Pull.  158.  Covenants 
which  run  with  the  land,  are  exceptions  to  the  rule  of  the  common  law  that 
choses  in  action  cannot  be  assigned.  They  cannot  be  separated  from  the 
land  and  transferred  without  it,  bnt  they  go  with  the  lands,  aa  being  annexed 
to  the  estate,  and  bind  the  parties  in  respect  to  the  privity  of  estate.  Bat 
this  is  to  be  understood  with  the  qualification  that  the  coTenanta  will  pass 
where  the  poiseetion  goes  from  one  person  to  another  by  deed,  and  then 
is  afterwards  a  total  failure  or  title,  and  a  subsequent  eviction.  Bedrfoe  c. 
Wadsworth,  91  Wendell,  130.  The  assignee,  by  reason  of  the  privity  of  es- 
tate, is  entitled  to  the  benefit  of,  and  is  bound  by  all  covenants  running  with 
the  laud.  Spencer's  case,  5  Co.  IT,  b.  Spencer'i  ease  is  memorable  in  the 
English  judicial  history,  for  the  refined  distinctions  which  bare  been  raised 
on  the  vexed  question,  what  covenants  do  and  da  not  ran  with  the  land. 
Serjeant  Williams,  in  his  notes  to  1  Sound.  340,  n.  3,  says,  (hat  the  better 
opinion  seems  to  be,  that  the  assignee  of  the  reversion  could  not  bring  an 
action  of  covenant  at  common  law  prior  to  the  statute  of  33  Henry  VIII., 
and  that  at  common  law  covenants  ran  with  the  land,  bnt  not  with  tbe  re- 
version. The  numerous  decisions,  English  and  American,  on  this  intricate 
head  of  the  law  of  real  property  are  very  industriously  collected  in  Smith'* 
Leading  Can*,  under  the  title  of  Spencer's  case.  Law  Library,  U.  S-  vol. 
37.  If  a  lessor  grants  over  his  reversion,  he  shall  not  have  an  action  for 
not  due  after  his  assignment,  for  the  privity  of  contract  follows  the  estate. 
Walker's  cose,  3  Co.  22.  And  the  assignee  or  purchaser  of  a  covenant  of 
Warranty  running  with  the  land,  who  is  evicted,  may  sue  any  one  or  mors  of 
tbe  covenantors,  whether  immediate  or  remote,  but  he  must  show  a  damage 
to  himself  from  tbe  breach  alleged  J>y  first  making  satisfaction  upon  his  own 
covenant  to  tbe  person  evicted  ;  in  like  manner  as  the  holder  of  negotiable 
paper  may  sue  bis  immediate  or  any  prior  endorser,  after  he  hat  taken  up 
the  paper  from  the  holder  below  him.  Kingdon  v.  Nettle,  1  Maule  <J  Sthe. 
353.  4  ibid.  53.  Withy  e.  Muraford,  5  Cornell's  Rep.  137.  Markland  e. 
Cramp.  1  Dm.  d>  Battle,  94.  In  Norman  r.  Welti,  17  Wendell,  136,  Mr. 
Justice  Cowen  discusses  at  large  the  doctrine  of  inherent  covenants  running 
with  the  land,  and  or  an  assignable  character,  in  contradistinction  to  those 
which  are  collateral  or  personal.  The  Dameroas  authorities  are  fully  and 
ably  reviewed  from  the  leading  authority  or  Spencer's  case,  3  Co.  16,  and 
that  of  Bally  n.  Wells,  3  Will.  37,  which  is  a  condensation  of  the  resolutions. 
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hand,  it  was  decided  by  the  K.  B.,  in  Kingdon  v.  Notttcf 
that  a  covenant  of  seisin  did  ran  with  the  land,  and  the 
assignee  might  sue,  on  the  ground  that  want  of  seisin 
is  a  continual  breach.  The  reason  assigned  for  this  last 
decision  is  too  refined  to  be  sound.  The  breach  is  sin- 
gle, entire,  and  perfect  in  the  first  instance.  It  is,  how- 
ever, to  be  regretted,  that  the  technical  scruple  that  a 
chose  in  action  was  not  assignable,  does  necessarily  pre- 
vent the  assignee  from  availing  himself  of  any,  or  all  of 
the  covenants.  He  is  the  most  interested,  and  the  most 
fit  person  to  claim  the  indemnity  secured  by  them,  for 
the  compensation  belongs  to  him,  as  the  last  purchaser, 
and  the  first  sufferer. 

The  general  covenant,  that  the  grantor  will  warrant 
and  defend  the  title,  (and  which  is  usually  the  con- 
cluding and  sweeping  covenant  in  a  deed,)  is  also  a 
personal  covenant,  binding  on  the  personal  representa- 
tives of  the  covenantor;  and  it  is  not  a  covenant  real,  in 
the  sense  of  the  old  feudal  law,  confining  the  remedy  to 
voucher,  or  toarrantia  charttt.  Jt  is  in  effect  a  covenant 
for  quiet  enjoyment1"  The  ancient  remedy  is  inadequate 
and  inexpedient,  and  has  become  entirely  obsolete.* 


in  the  other,  ud  be  eonclnded  that  to  render  a  covenant  available  to  the 
assignee  of  a  loan,  it  must  be  touching  or  concerning  the  thing  demised,  u 
effecting  the  value  of  the  rt version,  or  the  term,  or  influencing  the  rent. 

'  1  Maule  $  Stlu.  355.  4  Ibid.  53.  In  Ohio,  the  covenant  of  seisin, 
when  the  covenantor  in  in  powiiion  claiming  title,  ia  held  to  be  a  real  cove- 
nant: running  with  the  land.  But  if  he  be  not  in  poraessioii,  and  the  title  ha 
defective,  it  a  in  the  nature  of  a  personal  covenant,  and  ii  broken  aa  noon  u 
made,  and  never  attache!  to  (he  land.  Adm'r.  of  llackua  v.  M'Coy,  3  OUt 
Rip.  911.  Thawaem  accordance  with  the  English  decision*  in  Wanted} 
Silwyn  ;  but  those  decisions,  have  been  severe])-  criticised,  and  condemned, 
by  the  Supreme  Court  of  Connecticut,  iu  Mitchell  o.  Warner,  5  Conn.  Rep. 
497. 

*  Caldwell  r.  Kir  ipa  trick,  6  Alabama  Sep.  N.  S.  60. 

•  Parsons,  Cli.  J.,  in  Gore  e.  Burner,  3  Man.  Rrp.  544,  545,  end  in  Mara- 
ton  «.  Hobbt,  2  ibid.  43a  Towniend  e.  Morris,  6  Cewetii  Rep.  123 ;  and 
Tilgbman,  Cli.  J.,  in  Bonder  r.  Fromberger,  4  Vail  Rip.  449.  A  covenant 
to  execute  and  deliver  a  good  and  sufficient  deed  of  the  land  in  fee,  nieana  an 
opeiative  and  effectual  conveyance,  one  that  carrie*  with  it  a  feed  ana 
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Tbe  distinction  between  tbe  covenants  that  are  in  gross, 
and  covenants  that  run  with  the  land,  (and  which  are 
covenants  real,  annexed  to  or  connected  with  the  es- 
tate, and  beneficial  to  the  owner  of  it,  and  to  him  only,) 
would  seem  to  rest  principally  on  this  ground, 
'that  to  make  a  covenant  run  with  the  land,  there  *47S 
must  be  a  subsisting  privity  of  estate  between  the 
covenanting  parlies,"  A  covenant  to  pay  rent,  or  to  pro- 
duce title  deeds,  or  for  renewal,  are  covenants  of  the 
latter  character,  and  they  run  with  the  land."  All  cove- 
nants concerning  title  ran  with  the  land,  with  the  excep- 
tion of  those  that  are  broken  before  the  land  passes.' 


sufficient  title.  Clule  *.  Robinson,  2  John*.  Rep.  595.  Jndson  v.  Www,  11 
ibid.  525.     Carpenter  r.  Bailey.  W  Wendell,  244. 

•  Lord  Kenyan,  in  Webb  is.  Russell,  3  Term  Rep.  403.  Lord  Ellcnbo- 
reugh,  in  Stevenson  e.  Lombard,  2  East'*  Rep.  580.  Roach  v.  Wadham,  C 
Hid.  289.  [iayley ,  J.,  in  Paul  v.  Nureo,  6  Sarnie.  <f  Creti.  486.  Hurd  V. 
Carta,  19  Pick.  Rep.  459. 

k  Spencer's  case,  5  Co.  16,  a-  Vyvyan  v.  Arthur,  1  Borna.  dj-  Crew.  418. 
Vernoa  r.  Smith,  S  Barna.  4)  Aid.  1.  Boo  d.  Haley,  IS  East's  Rep.  469. 
Covenant  for  nut  will  not  lie  against  the  assignee  of  (he  lessee,  if  be  assigns 
hut  interest  in  the  promisee  before  the  rant  becomes  due.  Paul  v.  Nurse,  8 
Uni-nw.  d-  Crete.  486.  The  assignee  is  liable  only  for  covenants  broken 
while  he  continues  assignee.  Me  is  liable  only  on  (he  privity  of  estate  ;  and 
ha  may  discharge  himself  of  liability  for  anbaeqnent  bleaches,  by  assigning 
to  another.  Lekeui  r.  Nash,  Sir.  Rep.  1221.  Valliant  o.  Dodomede,  2  AH. 
Rep.biG.  Churchwardens  ti.  Smith.  3  Burr.  Rep.  1271.  Taylor  v.  Sham, 
1  Bat.  d>  Pull.  '2|.  Armstrong  v.  Wheeler,  9  Comea't  Rep.  88.  Bat  be  If 
liable  for  a  breach  iocorred  in  his  own  time,  though  the  action  be  not  com- 
menced until  after  lie  has  assigned  the  premises.  Hurley  ».  King,  2  Cronip 
ton,  Meeeen  d>  fiascos,  18.  Tbe  Seie-York  Reviled  Statute*,  vol.  L  T4T, 
sec  24,  would  soem  impliedly  to  have  destroyed  all  remedy  by  action  by 
assignees  of  leasees  against  assignees  of  lesson  upon  covenants  against  en- 
cumbrances, or  relating  to  the  tide  or  poesrasion  of  the  premises  demised. 
There  must  have  been  same  mistake  iu  the  arrangement  or  language  of  the 
■action,  for  the  provision  in  the  statute  of  32  Hen.  VIII.,  c  34,  was  adopted 
in  all  the  prior  revisions  of  the  statute  law  of  New-York,  aid  it  never  could 
have  been  the  intention  to  abolish  it, 

■  An  able  writer  in  (he  London  •'  Law  Magazine,"  No.  23,  art  4,  dis- 
cusses (he  character  of  the  covenant  for  tho  production  of  title  deeds,  and 
concludes  (hat  (he  benefit  of  (his  covenant  will  rnn  with  the  laud  of  the  cove- 
nantee, so  long  as  a  privity  of  estate  subsists  between  the  owner*  of  the 
several  estates  to  which  the  deeds  relate,  but  no  longer. 
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There  are  implied,  as  well  as  express  covenants  con- 
cerning land,  and  the  former  run  with  the  land.  The 
grant  of  a  water  course  implies  a  covenant  by  the  grantor 
not  to  disturb  the  grantee  in  the  enjoyment  of  it.  Any 
disturbance  in  the  enjoyment  of  property  contrary  to  the 
grant  of  the  party  creating  the  disturbance,  is  a  breach  of 
covenant.*  In  Pennsylvania,  Delaware,  Illinois,  Indiana, 
Missouri,  Mississippi,  and  Alabama,  it  is  declared  by 
statute,  that  the  words  grant,  bargain  and  sell,  in  con- 
veyances in  fee,  shall,  unless  specially  restrained,  amount 
to  a  covenant  that  the  grantor  was  seised  of  an  estate  in 
fee,  freed  from  encumbrances  done  or  suffered  by  him, 
and  for  quiet  enjoyment  as  against  his  acts.  Bat,  in 
Grantz  v.  Etoalt,b  it  was  adjudged  that  those  words,  in 
the  Pennsylvania  statute  of  1715,  (and  the  decision  will 
equally  apply  to  the  same  statutory  language  in  the 
other  states,)  did  not  amount  to  a  general  warranty,  but 
merely  to  a  covenant  that  the  grantor  had  not  done  any 
act,  nor  created  any  encumbrance,  whereby  the  estate 

might  be  defeated.  Upon  this  construction,  the 
•474     words  of  the  statute  'are  divested  of  all  dangerous 

tendency ;  and  they  amount  to  no  more  than  did 
the  provision  in  the  English  statute  of  6  Anoe,  c.  35, 
sec.  30,  upon  the  same  words.  It  may  not  be  very  in- 
convenient that  those  granting  words  should  imply  a 
covenant  against  the  secret  acts  of  the  grantor ;  but  be- 
yond that  point,  there  is  great  danger  of  imposition  upon 
the  ignorant  and  the  unwary,  if  any  covenant  be  im- 
plied, that  it  is  not  stipulated  in  clear  and  precise  terms.* 


•  Rmeell  »-  Gnlwell,  Cn.  E.  857.  Bayley,  J.,  in  Seddon  e.  Sent*,  IS 
East'*  Rep.  78,  79. 

■  3  Binnty'e  Rep.  95.  Latham  v.  Morgan,  1  Smedet  d>  Mtrthall,  Mim. 
Ch.Rtp.6U.  S.  P. 

•  Where  a  derd  contain!  in  expremi  covenant,  an  of  warranty,  thai  eoa)- 
atilulm  the  extent  of  the  liability  of  (he  grantor  and  doea  away  the  implied 
smninti.  Vanderksrr  e.  Vanrierkarr,  11  Johns-  Rep.  123.  Wfteua  V. 
McCaughan,  7  Smedet  4-  Marthalt,  433. 
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In  New-York,  it  was  decided,  in  Frost  v.  Raymond,*  and 
proved  by  an  examination  of  the  authorities,  that  the 
■words,  "grant,  bargain,  sell,  alien,  and  confirm,"  did 
not  imply  a  covenant  of  title  in  a  conveyance  in  fee ; 
though  the  word  "grant,"  or  the  word  "demise,"" 
would  imply  a  covenant  of  title,  in  a  lease  for  years. 
The  word  "give,"  it  was  also  shown,  in  that  case, 
would  amount  to  an  implied  warranty  during  the  life  of 
the  feoffer."  But  this  doctrine,  though  deemed  sound, 
and  applicable  in  those  states  which  continue  to  be 
governed  on  this  point  by  the  common  law,  has  ceased 
to  have  any  operation  in  New-York,  under  the  provision 
in  the  Revised  Statutes.  In  North  Carolina  and  Ala- 
bama the  words  "give,  grant,  bargain,  sell,"  &c,  do 
not  imply  any  warranty  of  title  f  and  this  is  the  con- 
clusion which  sound  policy  would  dictate.  To  imply 
covenants  of  warranty  from  the  granting  words  in  a 
deed,  is  making  those  words  operate  very  often  as  a 
trap  to  the  unwary. 

The  measure  of  damages,  in  actions  on  these  personal 
covenants,  is  regulated,  in  some  degree,  by  the  rule  on 
the  ancient  warranty.  At  common  law,  upon  voucher, 
or  upon  the  writ  of  warrantia  chartee,  the  demandant  re- 
covered of  the  warrantor,  or  heir,  other  lands,  of  equal 
value  with  the  lands   from  which    the    feoffee    was 


■  9  CnW  Ittf.  188. 

»  Tin  case  of  Grannli  s.  Clark,  B  Cnctn't  Rep.  36,  It  to  the  same  effect, 
mlitiie  to  the  worth  front  and  drmiit ;  and  in  on  action  on  thooe  covenants, 
it  ■  not  nooBTary  lo  aver  si  eviction.  Covenant  will  Me  on  the  word  grant 
hi  the  aseigameni  of  ■  lease.  Baker  e.  Harris,  1  Perry  §■  Davinm,  360. 
Bo,  the  word  demit;  ia  a  lease,  implies  a  covenant  for  title  and  Tot  quiet 
enjoy Dir at.  Line  e.  Stephenson,  5  Bingian'i  N.  C.  Rip-  183.  Crouch  e. 
Fowls,  9  N.  M.  Rip.  929.  The  word  rfasuaa  in  a  lease  for  yean  import!  a 
corenant  far  quiet  enjoyment  by  the  lessee  during  the  continuance  of  the 
estate  created  by  theleue,  but  no  longer.     Adams  e.  Gibuey,  G  Bing.  656. 

•  Pricketi  a.  Dickens,  1  3furpAy'i  Rep-  343.  Powell  o.  Lyles,  ibid.  S4& 
Booboek  r.  Daaray,  9  Aialtma  Rep.  K.  S.  535. 
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evicted.  The  value  "was  computed  as  it  existed 
wheu  the  warranty  was  made  ;  so  that,  though  the 
land  had  afterwards  become  of  increased  value,  by 
the  discovery  of  a  mine,  or  by  buildings,  or  otherwise, 
yet  the  warrantor  was  not  to  render  in  value,  according 
to  the  then  state  of  things,  but  as  the  land  was  when  he 
made  the  warranty.*  And  wheu  personal  covenants 
were  introduced,  as  a  substitute  for  the  remedy  on  the 
voucher  and  warranty,  the  established  measure  of  com- 
pensation was  not  varied  or  affected.  The  buyer,  on 
the  covenant  of  seisin,  recovers  back  the  consideration 
money  and  interest,  and  no  more.  The  interest  is  to 
countervail  the  claim  for  mesne  profits,  to  which  the 
grantee  is  liable,  and  is,  and  ought  to  be,  commensurate 
in  point  of  time  with  the  legal  claim  to  mesne  profits. 
The  grantor  has  no  concern  with  the  subsequent  rise  or 
fell  of  the  land  by  accidental  circumstances,  or  with  the 
beneficial  improvements  made  by  the  purchaser,  who 
cannot  recover  any  damages,  either  for  the  improvements. 
or  the  increased  value.  This  appears  to  be  the  general 
rule  in  this  country  .b  But,  on  the  covenant  of  warranty, 
the  measure  of  damages,  in  Massachusetts,  Maine,  Ver- 
mont, and  Connecticut,  is  the  value  of  the  land  at  the 
time  of  eviction,  without  regard  to  the  consideration  in. 
the  deed.1    This  may  greatly  exceed  the  value  and  the 


•  Bratton,  dt  WatrantM.  lib.  5,  o.  13,  tea.  3.  firs.  lit.  VaHeitr,  pi.  fit. 
Ibid,  tit.  Rtcour-tT  in  Value,  pi.  !>9.  Year  B«ok,30  Edw.  III.,  1-1, U.  IUd. 
19Hen.VL,  46,  «-fil,a.     Ballett  e.  Ballett,  Oodb.  151. 

•  Stub  *.  Ten  Eycks,  3  CaineS  Rep.  111.  Pitcher  v.  Livingston,  4 
John*.  Rep.  1.  Bennett  t.  Jenkins,  13  ibid.  50.  Mamlsn  s.  Hobbs,  9  Jfur. 
Rtp.433.  Caswell  r.  Wendell, 4  ibid.  108.  Smith  ».  Strong,  14  Pick.  138. 
Starling  it.  Peet,  14  Conn.  Rtp.  345.  Bender  v.  Fromberger,  4  Dal  Rep. 
441.  Wilson  it.  Forbes,  3  Deo.  ff.  C.  Rep.  30.  Bearnore  "•  Harlan,  3  Dana's 
Ken.  Rtp.  415.  Taplsy  v.  Ijabeemme,  1  Minouri  Rtp.  559.    Mania  v.  Leaf, 

3  ibid.  391.  Enrlo  u.  Middletoa,  1  Cheaet"  Lata  and  F.q.  S.  C.  Rtp.  IT*. 
Bocimaster  e.  Grand;,  1  Seammon'*  Rtp.  313,  313.  Goldtbwaito,  J.,  in  4 
Alabama  Rep.  N.  S.  31. 

•  Gore  e.  Braiier,  3  Mast.  Rip.  533.    Parker,  J.,  in  Caswell  e.  Weadefl, 

4  ftii  108.     Blplinr  P.  Jones,  ibid.  512.    Swatl  v.  Patrick,  3  F*irfieU,l 
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price  of  tbe  land,  at  the  time  of  the  sale ;  but  the  rule 
was  adopted  in  the  first  settlement  of  the  country,  when, 
the  value  of  tbe  land  consisted  chiefly  in  the  im- 
provements 'made  by  the  occupants ;  and  if  the  *476 
warranty  would  not  have  secured  to  them  the 
value  of  those  improvements,  it  would  not  have  been  of 
much  benefit  to  them.  In  other  states,  the  measure  of 
damages,  on  a  total  failure  of  title,  even  on  the  covenant 
of  warranty,  is  the  value  of  the  land  at  the  execution  of 
tbe  deed;  and  the  evidence  of  that  value  is  tbe  consi- 
deration money,  with  interest  and  costs.'    If  the  sub* 


Stdlting  t>.  Peet,  14  Conn.  Rep-  345.  Strong  v.  Shnmway,  V.  CMpman't 
Rep.  110.  Park  *.  Bates,  IS  Vermont  Rep.  381.  Bnt  in  Snmner  v.  Wil- 
liams, S  Matt,  Rep.  163.  331,  it  wn  afterwards  held  thai  on  the  covenant* 
with  reaped  to  title  aa  to  warrant,  fee.,  that  the  true  measure  or  damage* 
wu  the  conn  deration  money  and  interest  This  was  formerly  tho  rule  also 
in  South  Carolina.  Liber  n.  Paramo,  1  Bay's  Rep.  19.  Gerard  v.  Riven, 
Hid.  9G5.  Withenpoon  c.  Anderson,  3  Den.  Eq.  Rep.  345.  But  the  rale  it 
now  settled  in  South  Carolina,  according  to  the  English  commoa  law  doc- 
trine. Hinning  t>.  Withers,  3  Trcd.  Const.  Rep.  584.  Ware  &  Weathnall, 
8  M'Cord-t  Rep.  413.  Bond  t>.  Qaattlebanm,  1  ibid.  584,  and  Statute  o/182-t 
In  Loniaiana,  the  vendee  on  eviction,  is  allowed  to  show  tbe  increased  vnlno 
of  the  land  at  the  time  of  eviction  above  the  original  price,  and  that  value, 
under  certain  qualifications,  may  form  part  of  the  damages.  Biaaell  v-Erwia, 
13  Louit.Rtp.  143.  Such  increase  only  is  allowed  as  the  parties  coold  have 
bad  in  contemplation  at  the  lime  of  the  sale,  and  not  the  enormous  increase 
produced  from  unforeseen  or  transient  causes.  In  Ohio,  the  role  or  damages 
for  breach  of  covenants  of  Benin  and  quiet  enjoyment,  and  of  warranty  of  title, 
isthe  consideration  money  and  interest,  with  some  exceptions;  and  if  lie  has 
enjoyed  the  rente  and  profits  it  stops  the  claim  for  interest,  eiceptso  far  aahe 
is  accountable  over  for  those  rents  andprofits.  Clarkr.  Parr,  14  Ohio  Rep.  118. 
■  See  tbe  oases  cited  in  note  6.  eupra;  and  see,  elm,  Tulbot  v.  Bedford, 
Cteke't  Term.  Rep.  447.  Lowtber  a.  The  Commonwealth,  1  Hurt.  4>  Munf. 
80S.  Crenshaw  v.  Smith,  5  Munf.  Rep.  415.  Stout  r.  Jackson,  3  Rand, 
Rip.  133.  Stewart  t>.  Drake,  4  ffo.Ioled's  Rep.  139.  Bennett  p.  Jenkins,  13 
Jeans.  Rep.  50.  Phillips  v.  Smith,  North  Carolina  Lau  Repoiitary,  475. 
Cox  e.  Strode,  3  Silt's  Rep.  973.  Brooker  «.  Bell,  3  ibid.  175.  The  rule  in 
Virginia  has  been  fluctuating.  In  Mills  0.  Bell,  3  Caffs  Rep.  326,  it  was  the 
value  at  the  time  of  eviction.  In  Nelson  e.  Matthews,  3  Harr.  dj-  Munf. 
164,  it  was  the  value  at  the  time  of  tho  contract ;  and  the  disc ossions  and 
decisions  in  Stoat  v.  Jackson,  have  settled  the  rule  in  that  state,  that  the  proper 
measure  0/  damages  is  the  vslue  of  the  land  at  the  time  of  tbe  warranty; 
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eisiing  encumbrances  absorb  the  value  of  tbe  land,  and 
the  quiet  enjoyment  be  disturbed  by  eviction  by  para- 
mount title,  the  measure  of  damages  is  the  same  as  un- 
der the  covenants  of  seisin  and  of  warranty.  Tbe  tmi- 
form  rule  is,  to  allow  the  consideration  money,  with  in- 
terests and  costs,  and  no  more.  If  the  encumbrance 
has  not  been  extinguished  by  the  purchaser,  and  there 
has  been  no  eviction  under  it,  he  will  recover  only 
nominal  damages,  inasmuch  as  it  is  uncertain  whether 
he  would  ever  be  disturbed.*  If,  however,  the  grantor 
bad  notice  to  remove  the  encumbrance,  and  refused, 
equity  would,  undoubtedly,  compel  him  to  raise  it,  and 
decree  a  general  performance  of  a  covenant  of  indem- 
nity, though  it  sounds  only  in  damages.1'  The  ul* 
"477  timate  extent  of  tbe  vendor's  responsibility,  •under 
all  or  any  of  the  usual  covenants  in  his  deed,  is  the 
purchase  money,  with  interest ;  and  this  I  presume  to  be 
the  prevalent  rule  throughout  the  United  States.1 


and  tha  purchaser  doe»  not  recover  of  the  vendor  the  valne  of  hie  improve- 
aaeute.  Bee,  alto,  to  the  S.  P.  in  Virginia,  Thralkeld  t>.  Fitibugb,  3  Ltigk, 
431-  The  perty  evicted,  recover*  ou  hie  warranty,  the  nurchaee  money,  with 
interest,  from  the  eviction,  and  the  carta  and  damage*  thereon.  See,  aim,  in 
mpport  of  the  general  rale,  Bluckwell  «.  The  Justice*  of  Lawrence  County, 
1  Blmckft.rd'e  Ind.  Rtp.  266,  note.  Sheet*  u.  Andrew*,  2  ibid.  974.  Adnrf. 
ef  Backnt  r.  M'Coy,  3  Ohio  Rip.  391.  The  jnat  meaaore  of  damage*  far 
breach  of  covenant  to  convey  land,  i*  the  value  of  the  land  at  the  time  the 
conveyance  waa  to  be  made.     M'Kee  ».  Brandon,  2  ScoMmni't  IlL  Mtf. 

339. 

'  PreKott  c.  Trneman,  4  Mow.  Rep.  637.  Delarargne  n.  Norrie,  7  JtJaa*. 
«*o.  358. 

b  Funk  e.  Vonoidn,  11  Serg.  d>  Ramie,  109,  where  the  anthoritio*  are  cot- 
lasted  and  enforced,  In  the  learned  opinion  of  Mr.  Justice  Dnnaan ;  and 
where  he  show*  the  ancient  rule,  under  the  writ  of  worranfiB  cJkarrai  fan 
timet  fmpUwi. 

•  Pitcher  v.  Livingrton,  4  Jain*.  Rep.  1.  Caiwell  a.  Wendell,  4  Mm—. 
Rep.  108.  Bickford  r.  Page,  9  totoT.  455.  Somner  v.  William*,  B  Mm*. 
ktp.  162.  291.  Nichol«o.  Walter,  8  Jfwt.  Rep.  943.  Logan  a.  MouMar, 
1  jtrlannV  Rip.  393.  If  the  vendor  hae  title,  and  reluaet  to  coovey  ae 
cording  to  contract,  or  diwfalea  himself  from  conveying  by  Belling  to  a 
•tranger,  the  rule  of  damage*  la  the  value  of  the  land  whan  tha  convevaaca 
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If  the  eviction  be  only  of  a  part  of  the  land  purchased, 
the  damages  to  be  recovered  under  the  covenant  of 
seisin,  are  a  ratable  part  of  the  original  price ;  and  they 
are  to  bear  the  same  ratio  to  the  whole  consideration, 
that  the  value  of  the  land,  to  -which  the  title  has  failed, 
bears  to  the  value  of  the  whole  tract.  The  contract  is 
not  rescinded,  so  as  to  entitle  the  vendee  to  recover 
back  the  whole  consideration  money,  but  only  to  the 
amount  of  the  relative  value  of  the  part  lost.*  The 
French,  code  adopts  the  same  rule  of  compensation  on 
eviction  of  part  only  of  the  subject;  but  it  allows  the 
whole  sale  to  be  vacated,  if  the  eviction  be  of  such  con- 
sequence, relatively  to  the  whole  purchase,  that  the  pur- 
chase would  not  have  been  made  without  the  part  lost. 
This  has  the  appearance  of  refined  justice ;  but  the 
prosecution  of  such  an  inquiry  must,  in  many  cases,  be 
very  difficult  and  delusive ;  and  this  part  of  the  provi- 
sion, allowing  the  contract  to  be  rescinded,  has  been 
dropped  in  Louisiana.*  Tbe  measure  of  compensation 
for  a  deficiency  in  the  quantity  of  land,  in  the  case  of  a 
sale  by  the  acre,  unattended  by  special  circumstances, 
has  been  assumed,  in  some  cases,  to  be  the  average, 


aught  to  bate  been  made.  Dnstin  r.  Newcomer,  8  Ohio  Rtp.4S.  Hopkins 
».  Lee,  6  Wkeaton,  109.  Hopkins  r.  Yowell,  5  Yaga't  Rip.  305.  Upon 
a  covenant  againit  encumbrances,  tbe  rule  of  damages  :»  tho  amount  paid  to 
extinguish  the  enciimbranco,  provided  the  aame  dose  not  exceed  the  Con- 
aidaratioD  money  and  interest  Foots  s.  Burnet,  10  Ohio  Rep.  917.  Where 
the  conduct  of  the  render  up  fraudulent,  the  vendee  is  not  limited  to  the  rule 
of  damages,  via.  tbe  purchase  money  with  interest,  but  his  claim  will  be  per- 
mitted to  reach  the  vslue  of  the  land  at  the  time  of  the  breach,  with  interest 
Wilson  c.  Spencer,  11  Ltigh'i  Rep.  961. 

•  Morris  e.  Phelps,  5  Jolmt.  Rep.  49.  Guthrie  e.  Fuaaleya,  13  ibid.  126. 
Oirornick  e,  Loekwood,  lOWeadtU,  143.  See,  aha,  BeftDchunp  s.  Damory, 
Year  Book,  39  Edw.  III.,  4,  and  13  Edw.  IV,  3.  Gray  «.  Brucoe,  Notf* 
Hep.  143.  Dig.  21.  S.  1.  13.  Ibid.  1.  64,  nc.  3.  Ptilhiir,  Traiti  dm 
Cont.  dt  Venle,  No.  99.  139.  143;  all  which  case,  are  cited  in  Morris  e. 
Phelps, 

k  Cede  Napoleon,  art.  1636,  1637.     Civil  Codi  of  Lauitiaaa,  No.  3490. 
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and  not  the  relative  value.*  But  in  cases  of  eviction  of 
a  specific  part,  justice  evidently  requires  that  the 
•478  relative,  instead  of  *the  average  value,  be  taken 
as  the  rule  of'  computation ;  for  though  the  part 
lost  may  not  be  one-tenth  part  of  the  quantity  of  land 
purchased,  it  may  be  nine-tenths  of  the  value  of  the 
whole ;  or  it  may  be  one-half  part  of  the  land  sold,  and 
yet  it  may  be  the  rocky  or  the  barren  part  of  the  farm, 
and  not  one-hundredth  part  of  the  value  of  the  remaining 
moiety. 

The  French  law,  prior  to  the  revolution,  gave  to  the 
bnyer  a  compensation  for  improvements,  and  the  in- 
creased value  of  the  land,  in  addition  to  the  restitution 
the  price,  with  interests  and  costs.  It  was  founded  on 
the  Roman  law ;  but  the  provision  was  destitute  of  fix- 
edness and  precision.1*  The  Code  Napoleon"  has  rescued 
the  rule  from  the  guidance  of  loose  and  arbitrary  dis- 
cretion, and  reduced  it  to  certainty.  It  allows  the  pur- 
chaser, on  eviction,  to  recover  the  price,  and  the  mesne 
profits  which  he  is  obliged  to  pay  to  the  owner,  and  his 
costs  and  expenses,  and  the  increased  value  of  the  lands, 
independent  of  the  acts  of  the  purchaser,  and  also  the 
beneficial  improvements  which  he  may  have  made. 
The  rule  in  the  French  law  does  not  operate  with 
equality  and  justice.  The  vendor  is  bound  to  pay  for 
the  increased  value  of  the  land  ;  and  yet  if  it  happens  to 
be  diminished  in  value  at  the  time  of  eviction,  the  vendor 
is  not  less  bound  to  refund  the  purchase  money.     The 


•  3  Uarr.  $  Man/.  IT&     4  Munf.  333. 

k  Pothitr,  Traili  du  Cant,  it  Vent4,  No.  133—141.  lit.  Droit  Frtm- 
fow,  par,4rgau,  lom.ii.  Iiv.3,  c.  S3.  It  was  declared  in  Edward*  r.  Mariin'l 
Heira,  19  Louu-  Sep.  364,  on  a  learned  discussion  of  the  Soman  law,  thai 
by  that  la*  tbe  purchaser  in  a  case  of  warranty  mot  bo  indemnified  te  lha 
ezleut  of  lha  interest  be  had  in  Dot  being  evicted,  but  the  damage*  were  Bat 
to  exceed  the  ralne  of  the  subject- matter  or  the  contract,  or  the  highest 
damegee  within  the  contemplation  of  the  puttie*  at  lb*  lime  of  tbe  contract. 

•  Art.  1630—1641. 


Difjitizcdoy  GoOgIC 


Lee.  LXVII.j  OF  SEAL  PROPERTY.  479 

Civil  Code  of  Louisiana*  has  closely  copied  the  general 
provisions  of  the  French  code  on  the  subject;  but  it  haa 
omitted  this  inequality  of  regulation ;  and  it  likewise 
confines  the  recovery  to  the  price,  mesne  profits,  costs, 
and  special  damages,  (if  any,)  and  beneficial  improve- 
ments. Both  the  French  and  Louisianian  codes  make 
the  seller  pay  even  for  the  embellishments  of  luxury  ex- 
pended on  the  premises,  if  he  sold  in  bad  faith,  knowing 
his  title  to  be  unsound. 

•The  rule  of  the  common  law,  and  the  one  most  *479 
prevalent  iu  this  country,  appears  to  be  moderate, 
just,  and  safe.  The  French  rule  in  the  code  is  mani- 
festly unjust.  I  cannot  invent  a  case,  said  Lord  Karnes,* 
where  the  maxim  cujits  commodum  ejus  debet  esse  incom- 
modum  is  more  directly  applicable.  If  the  price  at  the 
time  of  the  eviction  be  the  standard  for  the  buyer,  it 
ought  to  be  equally  so  for  the  seller.  The  hardship  of 
the  doctrine,  that  the  seller  must  respond,  in  every  case, 
for  the  value  of  the  land  at  the  time  of  eviction,  and  for 
useful  improvements,  consists  in  this,  that  no  man  could 
ever  know  the  extent  of  his  obligation.  He  could  not 
venture  to  sell  to  a  wealthy  or  enterprising  purchaser,  or 
in  the  vicinity  of  a  growing  town,  without  the  chance  of 
absolute  ruin.8  The  want  of  title,  in  cases  of  good  faith, 
is  a  matter  of  mutual  error;  for  the  buyer  investi- 
gates the  title  when  he  buys;  and  the  English  rule 
would  appear  to  be  the  most  practicable,  certain,  and 
benign  in  its  application. 

The  manner  of  assigning  breaches  on  these  various 
covenants,  depends  upon  the  character  of  the  covenant. 
In  the  covenant  of  seisin,  and  in  the  covenant  that  the 
covenantor  has  good  right  to  convey,  it  is  sufficient  to 
allege  the  breach  by  negativing  the  words  of  the  cove- 


»  Art.  2482—2490. 

*  Principle*  of  Equity,  vol.  i.  289. 

•  Principle*  of  Equity,  voL  L  288—303. 
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uant."  But  the  covenants  for  quiet  enjoyment,  and  of 
general  warranty,  require  the  assignment  of  a  breach  by 
a  specific  ouster  or  eviction  by  a  paramount  legal  title* 
So,  in  the  case  of  the  covenant  against  encumbrances, 
the  encumbrance  must  be  specifically  stated.  These 
are  some  of  the  general  and  universally  acknowledged 
rules,  that  apply  to  the  subject ;  and  it  has  been  held 
not  to  be  necessary  to  allege  an  ouster,  or  eviction,  on  a 
breach  of  a  covenant  against  encumbrances,  but  only 
that  it  is  a  valid  and  subsisting  encumbrance.  A  para- 
mount title,  in  a  third  person,  or  a  public  highway 
over  the  land,  are  held  to  be  encumbrances  within  the 

meaning  of  the  covenant  je  though  the  existence 
•480    *of  such  a  public  highway  would  not  be  a  breach 

of  the  covenant  of  seisin.*1 


•  It  has  been  held  iu  kids  of  the  elates,  (hat  the  eovruaul  of  seisin  warn 
Hlialipd,  if  iho  grantor  was  seised  in  fact  claiming  a  feo.  Mao  Ion  o.  Ilobba, 
8  Mast.  Rep.  433.  Twambly  v.  Hinke]-,  4  ibid.  441.  PreacoU  t.  Tnmnan, 
ihid.  637.  Willsrd  c.  Twilchell,  1  N.  H.  Rip.  ITT.  But  other  d™ on. 
hold  that  there  must  be  a  legal  seisin  in  fee  to  answer  the  covenant-  Lock- 
wood  t>.  SturdavBiit,  6  Conn.  Rep.  305.  Richardson  n.  Dorr,  5  Vermont 
Rip.  1;  and  these  latter  decision*  contain, it  is  apprehended,  the  tnienileaf 
tue  common  lew. 

*  Korl*  r.  Carpenter,  3  Join*.  Rep.  120.  Norman  o.  Wells,  11  Wendell, 
160.  Mitchell  t.  Warasr,  5  Cons.  Rip.  497.  533.  Beddee  e.  Wadsworth, 
31  Wendell,  190.  But  m  judgment  of  eviction,  or  a  decree  diverting  the 
grantee  of  hit  right,  is  nufficiont  to  sustain  the  action  upon  the  warranty, 
without  allowing  an  actual  removal  from  the  land.  H anion  r.  Buckoer,  4 
Dana'*  Ken.  Rep.  354. 

•  Preecolt  v.  Trueman,  4  Mais.  Rep.  637.  Kellogg  *.  IngenoH,  2  ibid, 
07.     Priahard  v.  Atkinson,  3  JV.  H.  Rip.  335. 

*  Whilbeck  ».  Cook,  15  John*.  Rip.  463.  In  a  note  to  10  Ohio  Rep.  p. 
317—335,  the  editor  Mr.  Wilcox  has  given  a  condeneed  and  accurate  view 
of  the  ancient  law  of  warranty  and  or  the  modern  covenants  aa  a  substitute. 
Mr.  Sedgwick  iu  hie  very  learned  Treatise  or  the  Meaiure  of  Damagii,  has 
laborioualy  and  full;  collected  the  decisions  in  the  several  etalee  on  the  local 
rnlea  of  damagee  ia  action*  fer  breach  of  real  cocenan It,  (ch.  6,  p.  150 — 
804,)  and  to  that  Treatise  I  must  refer,  for  it  would  be  quite  foreign  from 
this  work  to  notice,  analyie,  and  criticise  the  numerous  diverse  decision*  en 
the  subject.  I  have  noticed  many  of  them  and  aa  minutely  aa  (he  pise  of 
these  Commentaries  would  permit. 
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5.  Of  ike  several  specie*  of  conveyances. 

Sir  William  Blackstone*  divides  conveyances  into  two 
kinds,  viz.  conveyances  at  common  law,  and  convey- 
ances which  receive  their  force  and  efficacy  from  the 
statute  of  uses.  The  first  class  is  again  subdivided  into 
original  or  primary,  and  derivative  or  secondary  con- 
veyances. 

As  some  of  those  conveyances  have  grown  obsolete, 
and  as  the  principles  which  constitute  and  govern  all  ot 
them  have  been  already  discussed,  it  will  not  be  requi- 
site to  do  more  than  lake  a  cursory  view  of  those  which 
are  the  most  in  practice,  and  of  the  incidental  learning 
connected  with  the  subject* 

(1.)  Of  feoffment. 

Feoffment  was  the  mode  of  conveyance  in  the  earliest 
periods  of  the  common  law.  It  signified,  originally,  the 
grant  of  a  feud  or  fee  ;  but  it  came,  in  time,  to  signify 
the  grant  of  a  free  inheritance  in  fee,  respect  being  had  to 
the  perpetuity  of  the  estate  granted,  rather  than  to  the 
feudal  tenure.  Nothing  can  be  more  concise,  and  more 
perfect  in  its  parts,  than  the  ancient  charter  of  feoffment. 
It  resembles  the  short  and  plain  forms  now  commonly 
used  in  the  New-England  states.  The  feoffment  was 
likewise  accompanied  with  actual  delivery  of  possession 
of  the  land,  termed  livery  of  seisin.  The  notoriety  and 
solemnity  of  the  livery  were  well  adapted  to  the  simpli- 
city of  unlettered  ages,  by  making  known  the  change  of 


•  Com.  to),  ii.  309. 

*  By  the  atatote  of  7  *  6  Viet.  oh.  76,  and  of  8  *  9  Vict  ch.  106,  free- 
hold land  may  be  conveyed  aimply  fcy  wi;  of  deed  without  livery  of  seisin,  or 
louse  and  release  ;  and  do  partition,  or  auignment,  or  exchange  of  land,  ot 
hwe  i»  valid  except  by  deed,  but  where  there  ii  an  agreement  for  a  lean, 
payment  of  rent  will  coiiatttnte  ■  yearly  tenancy ;  and  cmiliugent  intcreati 
may  be  come  ye  d  by  deed.  The  last  act  above  menliouod  render*  feurrnwnU 
Void  in  law,  axoept  ia  a  apacial  cue  and  lhay  aball  not  bare  any  toilioua 
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owners,  and  preventing  all  obscurity  and  dispute  con- 
cerning the  title.  The  actual  livery  was  performed  bj 
entry  of  the  feoffor  upon  the  land,  with  the  charter  of 
feoffment,  and  delivering  a  clod,  turf,  or  twig,  or  the 
latch  of  the  door,  in  the  name  of  seisin  of  all  the 
•481  lands  contained  in  the  deed.  The  "ceremony 
was  performed  in  the  presence  of  the  peers,  or 
freeholders  of  the  neighbourhood,  who  were  the  vassals 
of  the  feudal  lord,  and  who  might  afterwards  be  called 
on  to  attest  the  certainty  of  the  livery  of  seisin.* 

The  charter  itself  was  not  requisite.  The  fee  was 
capable  of  being  conveyed  by  mere  livery  in  the  presence 
of  the  vicinage.  The  livery  was  equivalent  to  the  feudal 
investiture  of  the  inheritance,  for  it  created  that  seisin 
which  became  an  inflexible  doctrine  of  the  common  law. 
And  if  the  feoffor  was  not  able  to  enter  upon  the  land, 
livery  was  made  within  view  of  it,  with  a  direction  to 
the  feoffee  to  enter,  and  if  the  actual  entry  afterwards, 
in  the  time  of  the  feoffor,  took  place,  it  was  a  good  livery 
in  law." 

The  feoffment  operated  upon  the  possession  without 
any  regard  to  the  estate  or  interest  of  the  feoffor ;  and 
though  he  had  no  more  than  a  naked,  or  even  tortious 
possession,  yet,  if  the  feoffor  had  possession,  the  feoff- 
ment had  the  transcendant  efficacy  of  passing  a  fee  by 
reason  of  the  livery,  and  of  working  an  actual  disseisin 
of  the  freehold.  It  cleared  away  all  defeasible  titles, 
divested  estates,  destroyed  contingent  remainders,  ex- 
tinguished powers,  and  barred  the  feoffor  from  all  future 
right,  and  possibility  of  right,  to  the  land,  and  vested  an 
estate  of  freehold  in  the  feoffee.'  In  this  respect  the 
feoffment  differed  essentially  from  a  fine,  or  common 


■  Co.  Lilt-  48,  n.    2JUsei«.  Com.  1)15,316. 
»  Litt.  wee.  419. 431.     Co.  Lilt.  48,  b. 

■  Co.  Lilt.  9,  a  -!9,a.367,  a.     £i«.599.  fill.  G98.     Wat  Sfim&.  nc  251 . 
Bhtf.  TWA-  203, 304.    Butler1*  ratu,  985,  .ml  317  to  Co.  Liu.  Jib.  3. 
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recovery ;  for  die  conusor  in  ihe  fine,  and  the  tenant  to 
the  precipe,  must  be  seised  of  the  freehold,  or  of  an  os* 
tstxe  in  fee,  or  for  life,  otherwise  the  fine  or  recovery  may 
be  avoided.* 

The  doctrine  of  disseisin  forms  a  curious  and  in- 
stinctive part  of  the  old  feudal  law  of  tenures ;  and  it 
has  led,  in  modem  times,  to  very  extended  and  profound 
discussions.  This  branch  of  the  work  wonld  pro- 
bably appear  to  the  'student  to  be  left  too  incom-  *468 
plete,  without  taking  some  notice  of  this  ancient 
and  vexatious  learning. 

Seisin  was  the  completion  of  the  feudal  investiture, 
by  which  the  tenant  was  admitted  into  the  feud,  and 
performed  the  riles  of  homage  and  fealty.  He  then  be- 
came actual  tenant  of  the  freehold.  Disseisin,  in  fact, 
was  the  violent  termination  of  this  seisin,  by  the  actual 
ouster  of  the  feudal  tenant,  and  the  usurpation  of  his 
place  and  relation.  It  was  a  notorious  and  tortious  act 
on  the  part  of  the  disseisor,  by  which  he  put  himself  in 
the  place  of  the  disseisee,  and  in  the  character  of  tenant 
of  the  freehold,  made  his  appearance  at  the  lord's 
court.  A  wrongful  entry  was  not  a  disseisin,  provided 
the  rightful  owner  continued  in  possession  ;  for  it  was  a 
just  and  reasonable  intendment  of  law,  that  when  two 
persons  were  at  the  same  time  in  possession,  the  seisin 
was  adjudged  to  be  in  the  rightful  owner.*  It  was  the 
ouster,  or  tortious  expulsion  of  the  true  owner  from  the 
possession,  that  produced  the  disseisin.  There  was  a 
distinction  between  dispossession  and  disseisin,  for  dis- 
seisin was  a  wrong  to  the  freehold,  and  made  in  defi- 


*  The  effect  of  a  mere  entry  upon  land,  claiming  to  tike  pmsewion  » 
owner,  it  ranch  diminished  in  the  Engliah.  law.  By  the  aUtute  of  3  fc  4 
Wo.  IV.,  c.  27,  no  person  ii  deemed  to  hate  been  in  pMMMiOB  of  Und  by  a 
ban  entry,  or  by  continual  claim  near  it,  so  n  to  keep  hii  fight  alive,  np|— I 
there  be  an  actual  change  of  pomwion. 

»  Lilt.  aec.  701. 

Vol.  IV.  40 
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ance  and  contempt  of  the  true  owner.  It  was  an  open, 
exclusive,  adverse  entry  and  expulsion ;  whereas  dis- 
possession might  be  by  right,  or  by  wrong ;  and  it  was 
necessary  to  look  at  the  intention,  in  order  to  deter- 
mine the  character  of  the  act.  These  general  principles 
seem  to  be  admitted  in  all  the  more  modern  authorities, 
on  each  side  of  the  Atlantic,  on  this  subject,  whatever 
difference  of  opinion  there  may  be  in  the  application  of 
them.* 
There  were  two  kinds  of  disseisin ;  the  one  was  a  dis- 
seisin in  fact,  and  the  other  a  disseisin  by  construe- 
*483  tion  of  "law.  The  latter  could  be  created  in  many 
ways,  without  forcible  and  violent  ouster ;  as  by 
feoffment  with  livery,  by  entry  under  an  adverse  lease, 
or  by  a  common  recovery,  or  by  levying  a  fine.  Whether 
the  disseisin  was  effected  by  actual  expulsion,  or  by  a 
constructive  ouster,  the  legal  consequences  upon  the 
title  were  the  same.*  But  the  doctrine  of  disseisin  by 
election,  depending  upon  the  pleasure  of  the  true  and 
injured  owner,  and  whether,  for  the  sake  of  the  remedy, 
he  would,  or  would  not,  elect  to  consider  himself  dis- 
seised, has  been  extensively  applied  to  these  disseisins 
in  construction  of  law.  It  has  led  to  a  great  deal  of  dis- 
cussion and  controversy  between  the  adherents  to  the 
ancient  and  rigid  doctrines  of  disseisin,  and  the  ad- 
vocates for  the  melioration  of  that  theory  in  its  adapta- 


*  Lit  t.  hjc.  379.  Holt,  Ch.  J.,  Anon.,  1  Sulk.  Rep.  246.  Taylor  n.  H  erde, 
1  Bun:  Rep.  60.  Coup.  Rip.  689.  8.  C.  William  ».  Thomas,  13  Eatft 
Rip.  141.  Jerrilt  e.  Wea.ro,  3  Price't  Ex.  Rep.  575.  Smith  r.  Bnrta,  6 
John*.  Rep.  147.  Proprietor!  of  Kennebrc  Purcbaae  ».  Springer,  4  Mow. 
Jfen.416.  Froprielore  o.  Laboree,  3  OrttnUa.fi  Rep.  383.  Vatiuk  c.  Jack- 
son, 2  WendeWe  Rep.  166.     Preaeoltc.  Novo™,  4  Maion'e  Rep.  326. 

k  If  on  s  tenant  in  common  antam  under  a  recorded  dead  upon  Isnd,  claim- 
ing the  entirety  in  fee,  and  cierciesi  notorious  and  avowed  acts  of  exeluaTe 
ownership,  such  acta  of  ownership  amount  to  a  disseisin  of  hia  co-laaanla. 
Pretcott  u.  Never*,  4  Mason's  Rip.  336.  Clapp  o.  Bromagbam,  9  Co  it™, 
930.     Parker  e.  Proprietors,  Sec.,  3  Mttculf,  91. 
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tion  to  the  state  of  modern  manners  and  improvements 
since  the  fall  of  the  feudal  system.  The  question  on  the 
efficacy  of  the  ancient  feoffment  came  into  view,  and  led 
to  enlarged  discussion  in  Taylor  v.  Horde?  and  the 
■writings  of  the  distinguished  property  lawyers,  such  as 
Butler  and  Preston,  have  sbed  a  great  deal  of  light  and 
learning  upon  the  character  and  operation  of  that  cele- 
brated species  of  conveyance. 

By  the  doctrine  of  the  feudal  law,  no  person  who  had 
less  than  a  life  estate  was  deemed  a  freeholder,  and 
none  but  a  freeholder  was  considered  to  have  posses- 
sion of  the  land.  The  possession  ofa  termor  for  years, 
was  the  possession  of  the  freeholder  under  whom  he 
held,  and  who  waffexposcd  to  lose  the  possession  by  the 
negligence  or  treachery  of  the  termor.  If  he  left  it  va- 
cant, or  permitted  himself  to  be  disseised,  or  undertook 
to  alien  it,  or  claimed  a  fee,  or  affirmed  the  title  to  be  in 
a  stranger,  the  freeholder  lost  the  possession, 
which  was  nearly  synonymous  to  freehold.  "The  *484 
possession  of  the  termor  at  will,  or  at  sufferance, 
was  equally  the  possession  of  the  freeholder.  Persons 
in  possession  without  a  right,  as  tenants  by  disseisin, 
deforcement,  abatement,  and  intrusion,  could  also  trans- 
fer the  possession  and  freehold  by  livery  of  seisin. 
The  livery  operated  upon  the  possession  ;  and  it  could 
not  be  made  by  a  person  in  possession  without  trans- 
ferring the  freehold.  The  transfer  was  of  itself  a  feoff- 
ment ;  and  no  writing  was  required,  and  no  greater  es- 
tate in  the  feoffor  than  mere  possession.  When  charters 
were  introduced,  it  was  the  livery,  and  not  the  charter, 
that  worked  the  transfer  of  the  fee.  The  feoffment  was 
originally  required  to  be  made  in  the  presence  of  the 
peers  of  the  lords'  court,  [pare*  curia,)  and  the  entry  of 
the  feoffee  was  recorded  in  the  lord's  court.     When 
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this  solemnity  and  notoriety  were  disused  by  the  time 
of  Henry  II.,  the  transfer  lost  much  of  its  dignity  and 
certainty. 

The  feoffment  whs  supposed,  by  the  court  of  K.  B-,  in 
Taylor  v.  Horde,  to  have  lost,  on  account  of  that  change, 
much  also  of  its  peculiar  efficacy.  But  Mr.  Butler  does 
not  accede  to  the  accuracy  of  this  opinion.  The  ancient 
efficacy,  of  the  feoffment  was,  that  it  Created  an  estate  of 
freehold,  though  none  was  in  the  feoffor  at  the  time  of  the 
feoffment;  and  there  is  nothing, he  observes,  in  the  his- 
tory of  the  English  law,  to  show  when  and  how  it  was 
lost.  The  doctrine  in  the  time  of  Bracton  was,  that 
every  person  who  had  possession,  however  slender  or 
naked  that  possession  might  be,  as  that  of  a  tenant  at 
will,  or  by  sufferance  or  a  guardian ;  or  however  tor- 
tious his  possession  might  be,  as  the  possession  of  a  dis- 
seisor or  intruder,  he  was,  nevertheless,  considered  to- 
be  in  the  seisin  of  the  fee,  and  to  be  enabled  by  feoff- 
ment and  livery  to  transfer  it  to  another.  The  disseisor 
became  a  good  tenant  to  the  demandant's  ■pracipe,  and  a 
freeholder  de facto,  in  spite  of  the  true  owner.*  The  same 
efficacy,  by  means  of  the  possession' in  the  feoffor, 
"48fi  and  livery  of  seisin  to  the  feoffee,  was  •imputed 
to  the  feoffment,  by  Perkins,  Coke,  and  others  ;"* 
and  the  ancient  doctrine,  as  it  existed  when  Bracton 
wrote,  has  been  continued  to  modem  times,  giving  to  the 
feoffment  its  primitive  operation.  Disseisins  by  election 
are  those  acts  which  are  no  disseisins  unless  the  party 
chooses  to  consider  them  to  be  such,  and  which  are  not 
in  themselves  disseisins.  The  disseisin  which  is  pro- 
duced by  a  feoffment,  answers  every  description  of  an 
actual  disseisin.  Whether  the  feoffment  was  made  by  a 
person  seised  of  an  estate  of  freehold,  or  by  a  person 


•  Bracton,  lib.  9,  e.  5,  «ec.  3,  4. 

*  Co.  Lilt.  48,  b.  49,  a.    2  last.  412,  413.     Bulloch  e.  DiUer,  PopAam't 
Rep.  38.     Ptrlrin$,  «*c  992. 
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having  only  tbs  possession,  as  a  tenant  for  years,  at 
will,  or  by  sufferance,  the  effect  was  the  same.  The 
disseisin  gave  to  the  feoffee,  against  every  person  bat 
the  disseisee,  an  immediate  estate  of  freehold,  with  its 
rights  and  incidents ;  so  that  the  wife  of  the  feoffee  be- 
came entitled  to  dower,  and  the  husband  to  bis  curtesy ; 
and  the  descent  to  the  heir  of  the  feoffee  tolled  the  entry 
of  the  disseisee.  The  tenant  was  expelled  from  his  fee, 
and  the  feoffee  usurped  his  feudal  place  and  relation ; 
and  he  became  a  good  tenant  to  the  praeipt  of  every 
-demandant ;  though  tbs  true  owner's  right  of  entry  upon 
bim  was  not  taken  away.  The  uniform  language  of  the 
books  which  treat  of  disseisins  by  feoffments,  describes 
the  feoffee  as  having  an  immediate  estate  of  freehold,  and 
as  having  acquired  a  seisin  in  fee  as  against  strangers. 
The  disseisin  produced  by  a  feoffment,  meant,  according 
to  Mr.  Butler  and  Mr.  Preston,  an  actual  disseisin,  and 
not  one  at  the  election  of  the  party  ;  and  the  feoffee  con- 
tinued vested  with  the  freehold  until  the  disseisee,  by 
entry  or  action,  regained  his  possession ;  and  of  that  right 
of  entry,  or  of  action,  he  might  be  barred  in  process  of 
time. 

The  character  and  effect  of  a  feoffment  and  disseisin, 
according  to  the  ancient  and  strict  notion  of  them,  were 
ably  illustrated  and  supported  by  Mr.  Knowler,  in 
his  argument  *in  Taylor  v.  Horde.'  The  doc-  -488 
trine  of  the  court,  in  that  case,  was  somewhat  dif- 
ferent from  the  view  which  Mr.  Butler  has  given  of  the 
operation  of  a  feoffment.  The  opinion  of  Lord  Mans- 
field has  been  much  questioned  by  him  and  others,  who 
deny  that  the  efficacy  of  the  feoffment  is  lost ;  and  they 
insist  that  it  does  still  vest  an  actual  estate  of  freehold 
by  disseisin.    According  to  Mr.  Preston,"  whenever  a 


*  I  Burr.  Rtp.  60.    Mr.  Preiton  njt,  that  the  armament  of  Mr.  Knowlor 
And  not  the  doctrine  or  Lord  Mansfield,  elite*  the  law  uioat  noticed  jr. 
'  Pratt*  m  Abstract*,  vol.  ii.  390.  393. 
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person  enters  into  land  without  title,  and  claims  a  fee, 
he  is  a  disseisor,  and  acquires  a  seisin  in  fee.  So,  if  a 
termor  makes  a  feoffment,  be  gains  a  freehold  by  dis- 
seisin. Tbe  great  struggle  which  commenced  with 
Lord  Mansfield,  between  tbe  courts  at  Westminster, 
and  the  adherents  of  the  ancient  consequences  of  a  feoff- 
ment, is  that  the  latter  are  tenacious  of  holding  the  feoff- 
ment to  its  primitive  operation,  by  which  it  passed  a 
fee,  by  wrong  as  well  as  by  right,  and  disseised  tbe  true 
owner;  whilst  the  former  are  disposed  to  check,  as 
much  as  possible,  tbe  application  of  the  unreasonable 
and  noxious  qualities  of  the  feoffment,  and  confine  its 
operation  within  tbe  bounds  of  truth  and  justice.  The 
doctrine  in  Taylor  v.  Horde  was,  that  if  a  tenant  for  life- 
or  years  should  make  a  feoffment,  the  lessor  might  still 
elect  whether  he  would  consider  himself  disseised ;  and 
that,  except  in  the  special  instance  of  a  fine  with  pro- 
clamations, there  was  no  case  in  which  the  true  owner 
might  not  elect  to  be  deemed  not  disseised,  provided  his 
entry  was  not  taken  away.  In  Jerritt  v.  Wetxref  the 
court  of  exchequer  were  disposed  to  follow  the  spirit  of 
tbe  case  of  Taylor  v.  Horde,  and  disarm  the  doctrine  of 
disseisin  of  much  of  its  ancient  severity,  and  formidable 
application.  They  adopted  the  doctrine  in  Blunden  v. 
Baugk,b  that  whether  there  was  an  actual  dis- 
•487  seisin  or  not  'depended  upon  the  character  and 
intention  of  the  act.  A  lease  for  years  to  a  stran- 
ger, by  a  tenant  at  will  rendering  rent,  was  held,  in  the 
case  from  Crabe,  to  be  a  disseisin  only  at  the  election  of 
the  owner ;  and,  in  the  exchequer  case,  a  lease  by  a 
stranger,  and  entry  under  it  by  the  lessee,  was  put  upon 
tbe  same  ground.  Every  disseisin  is  a  trespass,  but 
every  trespass  is  not  a  disseisin.  A  manifest  intention- 
to  oust  the  real  owner  must  clearly  appear,  in  order  to- 
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raise  an  act  which  may  be  only  a  trespass  to  the  bad 
eminence  of  disseisin. 

In  Goodright  v.  Foretter*  the  court  censured  and 
condemned  the  ancient  doctrine  of  estates  arising  by 
disseisin,  as  they  did  also  in  Jerritt  v.  Weare.  The 
opinion  of  Lord  Mansfield  received  still  more  decided 
confirmation  by  the  unanimous  decision  of  the  K.  B.,  in 
Doe  v.  Lynu.h  It  was  there  held,  that  a  feoffment  did 
not  operate  to  destroy  a  term  for  years,  when  made 
without  the  consent  of  those  who  had  the  term.  Lord 
Tenterden  declared,  that  there  was  so  much  good  sense 
in  the  doctrine  of  Lord  Mansfield,  that  he  should  be 
sorry  to  find  any  ground  for  saying  it  could  not  be  sup- 
ported. A  feoffment  by  a  stranger  would  be  void,  if 
there  was  a  lessee  for  years  in  possession,  who  did  not 
assent  to  it.  To  attempt  to  turn  a  term  into  a  wrong- 
ful foe  with  all  its  inequitable  consequences,  by  the  old 
exploded  notion  of  the  transcendant  operation  of  a  feoff- 
ment, was  pointedly  condemned.  The  nature  of  a  feoff- 
ment and  disseisin  were  said  to  be  materially  altered 
since  Littleton  wrote.  The  good  sense  and  liberal  views 
which  dictated  the  decision  in  Taylor  v.  Horde,  seem  to 
have  finally  prevailed  in  Westminster  Hall,  notwith- 
standing the  strong  opposition  which  that  case  met  with 
from  the  profession.  The  courts  will  no  longer  endure 
the  old  and  exploded  theory  of  disseisin.  They  now  re- 
quire something  more  than  mere  feoffments  and  leases,, 
to  work,  in  every  case,  the  absolute  and  perilous 
consequences  of  a  •disseisin  in  fact-  Those  acts  *488 
are  a  disseisin  only  at  the  election  of  the  real 
owner,  and  are  not,  in  all  cases,  absolutely  and  inevita- 
bly so.  It  will  depend  upon  the  intention  of  the  party, 
or  it  will  require  overt  acts  that  leave  no  room  to  in- 
quire about  intention,  and  which  amount  to  actual 


•  1  Taunt.  Rip.  578. 
1  3  Ban™ .  £  Crw*.  388. 
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ouster  in  spite  of  the  real  owner.  Mr.  Preston,  in  his 
discussion  of  titles  under  seisin  and  disseisin,"  adheres 
to  the  strict  doctrines  of  the  old  common  law ;  and  he 
severely  condemns  the  judgment  in  Taylor  v.  Horde,  as 
"  confounding  the  principles  of  law,  and  producing  a 
system  of  error."  Mr.  Butler,  also,  though  more  tem- 
perately, and  more  ably,  attacks  its  conclusions  while  be 
admits  the  case  was  decided  with  much  consideration, 
and  infinite  ability.  These  writers  serve,  at  least  to  show 
the  spirit  of  free  inquiry,  and  of  uncompromising  hos- 
tility to  innovation,  which  animates  the  English  property 
lawyers,  and  impels  them  to  stand  watchful  and  in- 
trepid sentinels  over  the  ancient  jurisprudence.  While 
we  admire  their  independence  and  patriotism,  we  think 
it  would  be  deeply  to  be  lamented,  if  we  were  obliged, 
at  this  day,  to  call  into  practice  the  extravagant  conse- 
quences of  disseisin,  after  feudal  tenures,  and  the  as- 
surance by  feoffment  itself,  and  the  reasons  which  gave 
such  tremendous  effects  to  disseisins,  had  all  t 
lost  and  buried  in  oblivion.15 


■  Prttttm  on  Abitractt,  vol.  ii.  279—91)6. 

k  I  presume  Mr.  Proton  to  be  t!is  same  counsel  who  argued  the  am  of 
Goodright  v.  Forester,  in  tbe  exchequer  chamber,  in  1609-  1  Taunt.  Rep- 
578.  In  that  cue,  Sir  Jamea  Mansfield,  in  delivering  lite  judgment  of  the 
court,  observed,  thai  if  the  doctrine  of  estates  arising  by  diweinn  was  snefa 
u  had  been  elated  by  Mr.  Preston,  he  should  lament  that  the  law  was  anon. 
"  Our  ancestors,"  he  observed,  "  got  Into  very  odd  notions  on  these  subject*, 
and  were  indnced,  by  particular  ouee,  to  make  estate*  grow  oat  of  wrongful 
acts."  It  is  presumed  that  Mr.  Preston,  is  also  the  same  counsel  who  argued 
the  cause  of  Jerritt  v.  Weare  before  the  court  of  exchequer,  in  1617.  3 
Pries'*  Ex.  Rep.  575.  In  that  case,  Baron  Graham,  in  delivering  the  opin- 
ion of  the  court,  observed  that  the  principle  of  the  decision  in  Taylor  e.  Horde, 
rested  on  a  foundation  not  to  be  shaken  ;  and  he  spoke  with  even  reprehen- 
sible harshness  of  the  effort  to  revive  the  old  doctrine  of  disseisin  in  it*  un- 
mitigated force.  Mr.  Preston  waa  not  dismayed  nor  diverted  from  hi*  opin- 
ion* by  that  decision  ;  and  he  soys,  in  the  preface  to  hi*  third  volume  on  At- 
•(met*  of  TitU,  that  he  has  stated  hi*  propositions  on  disseisin,  though  that 
decision  was  before  him,  with  the  fullest  conviction  of  their  accuracy-  It  is 
presumed  farther,  that  Mr.  Preston  is  the  same  person  who,  a*  counsel,  one* 
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"In  this  country,  the  decision  of  Lord  Mansfield 
has  not  met  with  entire  approbation ;  and  the  late 
and  learned  Chief  Justice  Parsons  declared,  that  hia 
lordship  had  not  gone  to  the  bottom  of  the  matter,  and 
had  puzzled  himself  unnecessarily.  I  cannot  acquiesce 
in  the  accuracy  of  this  censure ;  and  it  appears  to  me, 
that  Lord  Mansfield  gave  to  a  disseisin,  founded  on  the 
operation  of  a  feoffment,  as  much  efficacy  as  it  was  en- 
tided  to  receive,  in  this  improved  age  of  the  English 
law." 

The  conveyance  by  feoffment,  with  livery  of  seisin, 
has  long  since  become  obsolete  in  England  ;  and  though 
it  has  been,  in  this  country,  a  lawful  mode  of  convey- 
ance, it  has  not  been  used  in  practice.  Our  convey- 
ances have  been  either  under  the  statute  of  uses,  or  short 
deeds  of  conveyance,  in  the  nature  of  the  ancient  feoff- 
ment, and  made  effectual,  on  being  duly  recorded, 
without  the  ceremony  of  livery.  The  New-York 
Revised  Statutes*  have  expressly  "abolished  the  "49ft 
mode  of  conveying  lands  by  feoffment,  with  livery 
of  seisin,  and  in  Illinois  and  Missouri,  a  feoffment,  deed, 
or  conveyance,  in  writing,  passes  the  estate  without 
livery  of  seisin.' 


mors  brought  up  and  enforced  his  tenacious  opinion!  on  the  efficacy  at  feoff- 
ment working  *  disseisin,  and  creating  a  wrongful  fee ;  and  the  K.  B.,  in 
Doe  e.  Lynes,  (3  Burnt*,  j-  Cren.  388,)  very  peremptorily  rejected  them. 
Mi*  view*  on  thie  subject,  aa  hud  down  in  his  treatises  en  property,  may 
therefore  be  considered  aa  essentially  expelled  from  Westminster  Hall. 

*  It  is  to  be  regretted,  that  the  learned  judge,  who  delivered  the  opinion 
in  Preecott  v.  Nsvers,  (4  Masm's  Rep.  336,)  did  not  then  And  a  proper  occa- 
sion to  investigate  the  subject  of  disseisin  at  large,  upon  which,  he  says, 
he  had  bestowed  hia  researches  at  an  early  period  of  his  professional  life. 
There  is  no  person  living  who  would  have  doua  more  complste  justice  to  the 
■abject ;  for  that  eminent  judge  never  handles  a  question  on  any  part  of  tha 
science  of  law  nithaut  examining  il  in  all  its  relations,  with  equal  candor 
and  freedom,  and  fervor  and  force,  and  leaving  incompletely  exhausted. 

■  Vol.  i.  738,  aec.  136.    Sea,  also,  pest,  496,  note. 

•  Rtvit'd  Laiei  eflMnaii,  edit.  1833.  Ferry  t>.  Price,  1  Missouri  Rtp. 
553     In  South  Carolina  feoffment  with  livery  of  seisin  is  still  a  valid  and 
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(2.)  0/ grant. 

This  was  a  common  law  conveyance,  and  applied  to- 
incorporeal  hereditaments,  such  as  reversions,  rents,  and 
services ;  and  not  being  of  a  tangible  nature,  and  exist- 
ing only  in  contemplation  of  law,  they  could  not  be  con- 
veyed by  livery  of  seisin.  Such  rights  were  said  to  lie 
in  grant,  and  not  in  livery,  and  they  were  conveyed  sim- 
ply by  deed.*  There  was  this  essential  difference  be- 
tween a  feoffment  and  a  grant ;  while  the  former  carried 
destruction  in  its  course,  by  operating  upon  the  posses- 
sion, without  any  regard  to  the  estate  or  interest  of  the 
feoffor,  the  latter  benignly  operated  only  upon  the  estate 
or  interest  which  the  grantor  had  in  the  thing  granted, 
and  could  lawfully  convey.1*  Feoffment  and  grant  were 
the  two  great  disposing  powers  of  transfer  of  land,  in  the 
primitive  ages  of  the  English  law. 

To  render  the  grant  effectual,  the  common  law  required 
the  consent  of  the  tenant  of  the  land  out  of  which  the 
rent,  or  other  incorporeal  interest,  proceeded ;  and  this 
consent  was  called  attornment.  It  arose  from  the  inti- 
mate alliance  between  the  lord  and  vassal  existing  un- 
der the  feudal  tenures.  The  tenant  could  not  alien  the 
feud  without  the  consent  of  the  lord)  nor  the  lord  part 
with  his  seignory  without  the  consent  of  the  ten- 
•491     ant.e    The  necessity  -of  the  attornment  was  partly 


fabnating  mods  of  conveyance,  and  if  nude  by  the  tenant  for  life  of  th« 
legal  eetate,  will  bar  all  contingent  remainder*.  Dehorni.  Redfera,  Dudlti/'t 
Eq.  Rep.  115.  So,  also,  in  Connecticut,  a  feoffment  is  a  valid  conTeyanee) 
without  the  formality  of  livery  or  eoiuin.  Bryan  i.  Bradley,  IS  Conn.  Rep. 
47* 
>  Co.  Liu.  9,  b.  172,  a, 

*  Lilt,  eec  608,  609. 

•  Wright  on  Tenure*,  171.  Mr.  fuller,  in  hie  note  373,  to  Co.  LUL  Jib. 
3,  while  he  admit*  that  thin  doctrine  formerly  prevailed  in  England,  eaye. 
that  it  did  not  prevail  to  an  equal  extent  on  the  continent ;  and  the  lord 
might  tranefer  Ma  whole  fee,  without  the  consent  of  tlie  v*eeal ;  and  tb*  na- 
tal became,  by  inch  tranefer,  the  tenant  of  the  new  lord.  Mr.  Hallam,  in 
treating  of  tbe  feudal  tyatem,  on  the  continent,  daring  the  middle  age*,p**jaa> 
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avoided  by  the  modem  modes  of  conveyance  under 
the  statute  of  uses ;  and  it  was,  at  last  completely 
removed  by  the  statutes  of  4  and  6  Anne,  c.  16,  and  11 
George  II.,  c.  19 ;  and  it  bas  been  equally  abolished  in 
these  United  States.'  The  New-York  Rented  Statute? 
have  rendered  the  attornment  of  the  tenant  unnecessary 
to  the  validity  of  a  conveyance  by  his  landlord ;  though 
to  render  him  responsible  to  the  grantee,  for  rent  or 
otherwise,  he  must  have  notice  of  the  grant.  Nor  will 
the  attornment  of  a  tenant  to  a  stranger  be  valid,  unless 
made  with  his  landlord's  consent,  or  in  consequence  of  a 
judgment  or  decree,  or  to  a  mortgagee  after  forfeiture  of 
the  mortgage.* 

The  New-York  Revised  Statutes  have  given  to  deeds  of 
conveyance  of  the  inheritance  of  freehold,  the  denomi- 
nation of  grants;  and,  though  deeds  of  bargain  and  sale, 
and  of  lease  and  release,  may  continue  to  be  used,  they 
are  to  be  deemed  grants.  That  instrument  of  convey- 
ance is  made  competent  to  convey  all  the  estate  and  in- 
terest of  the  grantor,  which  he  could  lawfully  convey  ; 
and  it  passes  no  greater  or  other  interest.4     I  should 


orw  00  *ary  important  a  point,  with  only  a  general  remark,  that  tit  con- 
nexion betictttt  the  two  partie;  under  the  feudal  tenure,  were  to  intimate, 
that  it  cauld  not  be  diiealved  by  either,  without  requiring  the  other' i  con- 
tent; and  lie  r« fen  to  no  authority  Tor  hit  aaeerlion.  HaUam  on  the  Middle 
Aget,  vol.  I  103.  Sir  Martin  Wright  refer*  to  tbe  book  of  fends,  (Frail,  lib. 
2,  tit  34,  nc  1,)  where  wo  have  these  worda :  ex  eadtm  leg*  deeeendit  quod 
Donuaa*  sirs  volvntate  Tatealli  ftudum  alitnaie  non  osteal.  Bat  the 
book  of  feud*  admits  that  thi*  check  upon  tho  lord  did  not  prevail  at  Milan. 
Mediolani  turn  obtinet. 

■  In  Maanchnaetta  nttornmenta  are  considered  aa  aboliahed  withont  an; 
local  otatnte  by  long  usage.    Shaw,  Ch.  J.    3  Metcalfe  Rep.  78. 

'Vol.  i.  739,  *ec.  146. 

•  Nete-York  Reviled  Statute!,  toI.  i.  744,  ago.  3. 

*  New-York  Rtviied  Statute; to!. i.  738, aec  137, 138. 143, 143.  So, in 
Tennessee,  the  statutory  dead  operate*  aa  a  grant  to  paaa  nothing  bat  what 
tho  bargainor  may  lawfully  aell,  and  the  title  paaeee,  not  by  force  of  the 
■tatule  of  dim,  bat  of  the  registered  deed.  Miller  tt.  Miller,  1  Meigf  Rep. 
484. 
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presume  that,  under  the  New-York  statute,  the  operative 
word  of  conveyance  is  grant,  and  that  no  other  word 
would  be  held  essential ;  but,  as  other  modes  of  convey- 
ance operate  equally  as  grants,  any  words,  showing  the 

intention  of  the  parties  to  convey ,  would  be  suffi- 
•492     cient.'     The  policy  of  "changing,  by  statute,  the 

denomination  of  the  usual  deeds  of  conveyance 
of  the  freehold,  and  resolving  them  ail  into  grants,  may 
admit  of  some  question.  In  the  English  law,  and  in  the 
law  of  this  country,  grants  are  understood  to  apply  spe- 
cifically to  the  conveyance  of  incorporeal  hereditaments, 
and  to  letters  patent  from  government.  This  is  the  usual 
understanding  and  application  of  the  term,  with  the  pro- 
fession, and  with  the  country  at  large.  Doctor  Tucker 
said,  that  the  word  grant,  when  applied  to  lands  in  Vir- 
ginia, was  synonymous  with  patent.  There  would  seem 
to  have  been  no  necessity  that  the  name  of  the  ordinary 
and  familiar  conveyance,  by  bargain  and  tale,  should 
have  been  dismissed  and  absorbed  in  the  word  grant. 
The  deed  of  bargain  and  sale  might  have  been  declared 
to  operate  as  heretofore,  by  a  transfer  of  the  title,  with- 
out the  necessity  of  the  theory  of  raising  a  use.b 

It  will  be  unnecessary  to  enlarge  upon  conveyances  of 
a  special  or  secondary  character,  as  exchange,  partition, 
confirmation,  surrender,  assignment,  and  defeasance ; 
and  without  dwelling  upon  them,  I  shall  proceed  atonce 
to  the  consideration  of  conveyances,  which  owe  their 
introduction,  and  universal  practice,  to  the  statute  of  uses. 


*  Lord  Coko  Bays,  that  tho  word  grant  (eortcun)  ma y  amount  to  a  pant, 
a  feoffment,  a  gift,  a  lean,  a  release,  a  confirmation,  a  iiirrender,  A.C ;  and 
it  is  in  tho  election  of  a  party  to  dm  it  to  which  of  these  purpose*  ha  will. 
Co.  Lilt.  301,  b-  The  ward  conrey,  or  the  word  auign,  or  the  word  trmmt- 
fer,  wonld  probably  be  sufficient.  It  in  made  Ibe  duty  of  the  courts,  in  the 
construction  of  ovary  instrument  conveying  an  estate,  "  to  curry  into  effect 
the  intent  of  the  parties ;"  and  that  intent  may  as  certainly  appear  by  then 
worth  u  by  any  other. 

k  Mr.  Humphrey;  in  his  Outline!  of  a  Code,  proposed  that  the  nam*  of 
all  deeds  should  be  conveyance,  and  the  operative  word  convty. 
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(8.)  Oftht  tmaunt  to  ttamd  saitei  to  met. 

By  this  conveyance,  a  person  seised  of  lands,  cove- 
nants that  be  will  stand  seised  of  them  to  the  use  of 
another.  On  executing  the  covenant,  the  other  party  be- 
comes seised  of  the  use  of  the  land,  according  to  the 
terms  of  the  use ;  and  the  statute  of  uses  imme- 
diately operates,  and  annexes  •the  possession  to  "493 
the  use.  This  conveyance  has  the  same  force  and 
efiect  as  a  common  deed  of  bargain  and  sale ;  but  the 
great  distinction  between  mem  is,  that  the  former  can 
only  be  made  use  of  among  near  domestic  relations,  for 
it  must  be  founded  on  the  consideration  of  blood  or  mar- 
riage. No  use  can  be  raised  for  any  purpose  by  this 
conveyance,  in  favour  of  a  person  not  within  the  influ- 
ence of  the  domestic  consideration ;  and  it  makes  no 
difference  whether  the  grantee,  if  he  be  a  stranger  to  the 
consideration,  is  to  take  on  bis  own  account,  or  as  a  mere 
trustee  for  some  of  the  family  connexions.  He  is  equally 
incompetent  to  take."  The  existence  of  another  conside- 
ration, in  addition  to  that  of  blood  or  marriage,  will  not 
impede  the  operation  of  the  deed.  Covenants  to  stand 
seised  are  a  species  of  conveyance  said  to  be  no  longer 
in  use  in  England,11  as  no  use  would  vest  in  a  stranger, 
to  whom  the  consideration  of  blood  did  not  extend.' 
They  owe  their  efficacy  to  the  statute  of  uses ;  and,  in 
New-York,  the  statute  of  uses  is  abolished,  and  no  men- 
tion is  made  of  this  conveyance.  But  if  the  covenant  to 
stand  seised  be  founded  on  the  requisite  consideration,  it 
would  be  good  as  a  grant,  for  there  could  be  no  dispute 
about  the  intention  ;  and  it  is  admitted,  that  in  a  cove- 


■  Lord  Paget*!  can,  1  Leon.  Hep.  195.  1  Co.  154,  a.  Wnsmui'i  cm, 
9  Co.  15.  Smith  v.  Ridley,  Cro.  C.  529.  Horn  c.  Dix,  1  Sid.  Rep.  95. 
Jaekton  v.  Sebring,  16  John*.  Rtp.  515. 

*  3  Sounder*  an  Utet  end  Trvitt,  82.  Bat  this  tpeciee  of  conveyance  i« 
not  unknown  in  practice  in  this  country.  Jnokaon  b.  Sebring,  ntpra.  French 
t.  French,  3  N.  H.  Rtp.  239. 

•  Cram  ».  Fa  u»l  end  itch,  Cro.  J.  181. 
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nant  to  stand  seised  any  words  will  do,  that  sufficiently 
indicate  the  intention.*  It  is  a  principle  of  law,  that  if 
the  form  of  the  conveyance  be  an  inadequate  mode  of 
giving  effect  to  the  intention,  according  to  the  letter  of 
the  instrument,  it  is  to  be  construed  under  the  assump- 
tion of  another  character,  so  as  to  give  it  effect.  Gum 
quod  ago  non  valet  tit  ago,  valeat  quantum  valere  potest. 
The  qualification  to  this  rule  is,  that  the  instrument  most 

partake  of  the  essential  qualities  of  the  deed  as- 
"494     sumed ;  and,  therefore,  no  instrument  can  'operate 

as  a  feoffment  without  livery,  either  shown  or  pre* 
sumed ;  nor  as  a  grant,  unless  the  subject  lies  in  grant ; 
(as  it  now  does  in  New-York  in  all  cases  of  the  freehold,) 
nor  as  a  covenant  to  stand  seised,  without  the  conside- 
ration of  blood  or  marriage ;  nor  as  a  bargain  and  sale, 
without  a  valuable  consideration.  If  there  be  no  lease 
to  make  the  deed  good  as  a  release,  and  no  livery  to 
make  it  good  as  a  feoffment,  it  may  operate  as  a  bargain 
and  sale,  or  if  a  release  cannot  operate  because  it  at- 
tempts to  convey  a  freehold  injvturo,  it  will  be  available 
as  a  covenant  to  stand  seised,  provided  there  be  the  re- 
quisite consideration." 

(4.)  Of  lease  and  release. 

This  was  the  usual  mode  of  conveyance  in  England 
.down  to  the  year  1841,  because  it  did  not  require  the 
trouble  of  enrolment.  It  was  contrived  by  Sergeant 
Moore,  at  the  request  of  Lord  Norris,  for  a  particular  case, 


■  Doe  -.  SMkelfl,  Willi*'  Rip.  673.  Koe  b.  Trenmarr,  id.  G8S.  Hayes 
v.  Knrihuw,  1  San'lford  Ch.  Rip.  358.  Id  thil  last  cue,  in  which  Ihn 
learned  Assistant  Vice  Chancellor,  in  hi*  able  judgment  in  support  of  &  can- 
Tey  ance  as  a  covenant  to  stand  seised  to  Diet,  considered  it  to  be  set  lied 
that  collateral  consanguinity  was  not  a  meritorious  conside ration, 

k  Doe  v.  Salkeld,  WilUt'  Rep.  673.  Profoa  on  Abttracu,  vol.  L  71. 313. 
Roe  n.  Tranmarr,  WMtt'  Rep.  683,  with  the  note*  annexed  to  the  case,  a* 
reported  in  Smilh'i  binding  Catel,  vol.  \l  /iiivoL  iii.  33,  24.  Cheneys. 
WslkiM,  1  Jto-r.  £  Johu.  597. 
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and  to  avoid  the  unpleasant  notoriety  of  livery,  or  at- 
tornment. It  was  the  mode  universally  in  practice  in 
New-York,  until  the  year  1788.  The  revision  of  the 
-statute  law  of  the  state  at  that  period,  which  re-enacted 
all  the  English  statute  law  deemed  proper  and  appli- 
cable, and  which  repealed  the  British  statutes  in  force  in 
New-York  while  it  was  a  colony,  removed  all  apprehen- 
sion of  the  necessity  of  enrolment  of  deeds  of  bargain 
and  sale,  and  left  that  short,  plain,  and  excellent  mode  of 
conveyance  to  its  free  operation.  The  consequence  was, 
that  the  conveyance  by  lease  and  release,  which  required 
two  deeds  or  instruments,  instead  of  one,  felt  immedi- 
ately into  total  disuse,  and  will  never  be  revived. 

The  lease  and  release,  when  used  as  a  conveyance  of 
the  fee,  have  the  joint  operation  of  a  single  conveyance. 
The  first  step  was  to  create  a  small  estate,  as  a  lease  for 
a  year,  and  vest  possession  of  it  in  the  grantee.  In  a 
lease  at  common  law,  actual  entry  was  requisite, 
to  vest  the  possession,  #and  enable  the  lessee  to  re-  *496 
ceive  a  release  of  the  reversion.  To  avoid  the 
necessity  of  actual  entry,  the  lesser  estate  was  created 
by  a  bargain  and  sale  under  the  statute  of  uses,  and 
founded  on  a  nominal  pecuniary  consideration.  The 
bargain  raised  the  use,  and  the  statute  immediately  an- 
nexed the  possession  to  the  use ;  and  the  lessee,  being 
thus  in  possession  by  the  operation  of  the  statute,  was 
enabled  to  receive  a  release  of  the  reversion.  The  release 
was  a  conveyance  at  common  law,  and  operated  by 
way  of  enlargement  of  the  estate ;  and  thus,  by  the 
operation  of  the  lease,  by  way  of  bargain  and  sale,  under 
the  statute  of  uses,  and  by  the  operation  of  the  release 
at  common  law,  the  title  was  conveyed. 

If  the  lease  is  not  to  operate,  under  the  statute  of  uses, 
as  a  bargain  and  sale,  then  a  consideration  is  not  neces- 
sary. As  the  statute  of  enrolments  of  27  Hen.  VIII., 
did  not  apply  to  terms  for  years,  the  bargain  and  sale 
for  a  pecuniary  consideration  placed  the  lessee,  before 
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entry,  in  the  same  situation  with  the  lessee  at  eommoa 
law  after  entry ;  and  it  was  early  settled,  that  the  es- 
tate of  sach  a  lessee  was  capable  of  enlargement  by 
release,  and  that  such  a  mode  of  conveyance  was  ef- 
fectual.* 

(»■.)  Of  bargain  and  mle. 

This  is  the  mode  of  conveyance  most  prevalent  in  the 
United  States ;  and  it  was  in  universal  use  in  New-York 
after  1788,  and  prior  to  the  introduction  of  the  grant,  by 
die  Revised  Statute*,  in  January,  1830.b  A  bargain  and 
sale  was  originally  a  contract  for  the  conveyance  of  land 
for  a  valuable  consideration ;  and  though  the  land  itself 
would  not  pass  without  livery,  the  contract  was 
•496  sufficient  to  raise  a  use,  which  *the  bargainor  was 
bound  in  equity  to  perform.6  Nothing  can  be 
more  liberal  man  the  rules  of  law,  as  to  the  words  re- 
quisite to  create  a  bargain  and  sale.  There  must  be  a 
valuable  consideration,  and  then  any  words  that  will 
raise  a  use  will  amount  to  a  bargain  and  sale."  After  the 
statute  of  uses  was  passed,  the  use  which  was  raised  and 
vested  in  the  bargainee,  by  means  of  the  bargain,  was 
annexed  to  the  possession ;  and  by  mat  operation  the  bar- 


'  Lutwich  v.  Mktoo,  Cm.  J.  604.  Barker  a.  Keei,  6  Mei.  Rtp.  MB. 
The  second  volume  of  Hi.  Preitorit  Trtalin  on  CmtBtytmeiag  w  ai— iti- 
»lly  devoted  to  the  theory  of  the  law,  M  it  appliea  to  the  conveyance  by  leaa* 
•lid  release  ;  and  tbe  aabject  ie  eibaarted,  and  treated  in  attenuated  detail. 

•  In  New- Jersey ,  deed*  of  bargain  and  sale  without  enrolment  were  adopt- 
ed by  atatntn  io  1714,  and  alwayi  need.  In  Maaaaohneetta,  conveyance  ia 
by  deed,  acknowledged  and  recorded,  without  any  other  act  or  ceremony 
whatsoever;  and  a  dead  of  qoit-claim  and  releaoe  ia  tuffieisnt  to  paw  ail  the 
estate  of  the  grantor, equally  aa  a  bargain  and  aale.  MauachuiMtu  Rcvittd 
Ststvt**,  1835,  part  a,  tit  2,  c.  59.  In  England,  by  statute  4  Victoria,  e-  3t, 
a  releaae  ia  made  aa  effectual  aa  a  leaae  and  releaeo  to  convey  a  freehold  in- 
taraat  of  any  description. 

•  Chndleigb'a  cue,  1  Co.  121,  b. 

•  2  Intl.  672.    Jaekaoo  ■>.  Fish,  10  John*.  Rtp.  456, 457 ;  and  aee  Hid. 
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gain  became  at  once  a  sale,  and  complete  transfer  of 
the  title.' 

A  use  may  be  raised  by  feoffment,  as  well  as  by  bar- 
gain and  sale,  or  covenant  to  stand  seised  to  uses.  But 
when  raised  by  feoffment,  the  feoffor,  having  parted  with 
the  legal  estate,  cannot  stand  seised  to  the  use  of  the 
feoffee,  as  the  bargainor  and  covenantor,  who  retain  in 
themselves  the  legal  estate,  do  in  the  other  cases.19  Bar- 
gain and  sale,  and  covenant  to  stand  seised,  are  convey- 
ances not  adapted  to  settlements ;  and  this  is  the  reason 
why  they  have  been  so  generally  disused  in  England. 
They  both  require  a  consideration ;  and  they  could  not 
be  applied  to  the  case  of  persons  not  in  ate,  for  they 
had  not  contributed  to  the  consideration  when  the  con- 
veyance was  made.  The  conveyance  by  lease  'and 
release  has  become  the  universal  mode  by  which  pro- 
perty is  conveyed  in  England,  whether  by  way  of  sale, 
mortgage,  or  settlement.  It  has  this  attractive  circum- 
stance attending  it:  it  has  not  the  inconvenience  and 
notoriety  of  livery,  which  is  requisite  in  feoffment ;  nor 
of  enrolment,  which  is  required  by  the  statute  of  27 
Hen.  VIU.,  in  a  bargain  and  sale.  It  is,  therefore,  a 
mode  of  conveyance  well  adapted  to  that  secrecy  which 
best  accords  with  the  feelings  connected  with  family 


>  9  Blar.it.  Com.  338. 

*  Thatcher  v.  Oman*,  3  Pick.  Rap.  532. 

•In  Alabama,  by  etatnte  in  1812,  conveyancei  by  bargain  andaele,  leaae 
and  releaee,  and  covenant  to  Maud  aeieed,  pan  the  poaeeerion  to  the  pur- 
ehaeer,  equally  as  if  bo  had  bean  enfeoffed  with  livery  of  mibd.  Thia  dia- 
neneea  with  the  theory  of  rahing  a  nee  under  the  itatnte  of  nasi,  and  it  ii 
aimpie  and  intelligible,  and  the  name  operation  hi  given  to  a  deed  of  convey- 
ance by  statute  in  other  atatea,  aa  in  Maine,  No w- Hampshire,  Maatachu- 
eetta,  Vermont,  Delaware,  Illinois,  Ohio  and  North  Carolina.  The  title 
paaaea  limply  by  deed  or  writing  without  livery,  or  the  eieention  of  a  nan. 
But  the  doctrine  of  una,  under  the  English  Ms  tu  te  of  oaee,  baa  ilwaya  been 
-  oomaiderad  in  Maaaauhusetta  u  with  them  an  "!«ling  modification  of  the 
common  law  ;  and  naea  appear  not  to  be  disturbed  under  the  reviasd  lUtntea 

Vol.  IV.  41 
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•(6.)  Of  jinx*  and  recoveries. 

Alienation  by  matter  of  record,  aa  hy  fines  and  com- 
mon recovcriet,  makes  a  distinguished  figure  in  the 
English  code  of  the  common  assurances  of  the  kingdom. 
But  they  have  not  been  in  much  use  in  any  part  of  this 
country,  and  probably  were  never  adopted,  or  known 
in  practice,  in  most  of  the  states.  The  conveyance  by 
-common  revovery  was  in  use  in  Pennsylvania,  Dela- 
ware, and  Maryland,  before  the  American  revolution ; 
but  it  must  have  become  obsolete  with  the  disuse  of  es- 
tates tail.  Fines  have  been  occasionally  levied  in  New- 
York,  for  the  sake  of  barring  claims ;  but  by  the  New 
York  Revised  Statutes,*  fines  and  common  recoveries  are 
now  abolished."  The  English  real  property  commis- 
sioners, in  their  report  to  parliament,  in  1829,  proposed 
the  abolition  of  fines  and  recoveries  in  England,  and  to 
enable  tenants  in  tail  to  convey  the  fee,  and  to  dock  the 
entail  by  deed  to  be  enrolled  in  the  court  of  chancery. 
They  proposed,  likewise,  to  allow  femes  covert  to  part 
with  their  estates  and  interests  in  law  or  equity,  by  deed, 
with  the  concurrence  of  their  husbands,  and  after  a  pri- 


nt 1836,  and  perhaps  estates  may  Mill  be  deemed  to  paw  bj-  way  of  use. 
Panama,  Ch.  J.,  Marshall  o.  Fisk,  6  Mail.  Rep.  31.  The  aWf.nte  in  North 
Carolina  aaems  to  be  only  carrying  out  on  this  point  the  enactment  ia  the 
statute  of  97  Hen.  Till.,  o.  10,  end  the  theory  of  win  may  be  considered  aa 
eiiating.  1  North  Carolina  Reviled  Statute;  1837,  p.  359.  Oa  the  other 
hand,  in  Ohio,  the  English  statute  or  use*  wh  never  in  force  aa  a  rote  of 
property.     Helfenstiuo  e.  Garrard,  7  Ohio  Rep.  375. 

•  Vol.  ii.  343,  aec.  34. 

■  They  were  abolished  by  stntnte  in  New-Jersey,  in  1799.  Elmer'*  Dig. 
90.  The  conveyances  by  fine  and  common  recovery  continued  to  be,  aa 
lawful  assurances,  part  of  the  law  of  Pennsylvania,  down  to  1835  ;  and  ia 
what  way  they  were  to  be  dealt  with,  was  under  the  couaiderntion  of  the 
commissioners  appointed  to  revise  the  civil  code.  It  appear*  that  fine*  and 
recoveries  remained  still  lawful  conveyances  at  the  publication,  in  1837,  of 
Purdon's  Digest  of  the  Laisi  of  Ptnniylcania,  though  the  statute  of  1799 
allowed  estates  tail  to  be  barred  by  the  ordinary  conveyance  of  estates  in  fee 
simple.  Common  recoveries  seem  to  be  assumed  to  be  valid  conveyance*  in 
the  North  Carolina  Reviled  Statute;  1737,  vol.  i.  361. 
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vate  examination  by  an  officer.  The  entire  disuse  of 
common  recoveries,  followed  of  course,  in  this  country, 
npoa  the  abolition  of  estates  tail ;  for  such  a  fictitious 
suit,  considered  as  a  conveyance  of  land  in  cases  al- 
lowed by  law,  is  most  inconvenient  and  absurd.  And 
since  the  acknowledged  and  long  settled  competency  of 
a  tenant  in  tail,  to  convey  and  bar  the  issue  in  tail,  a 
more  simple  and  easy  mode  of  conveyance  might  well 
be  contrived  by  the  sages  of  the  law  in  England.  The 
conveyance  by  fine,  as  a  matter  of  record  transacted  in 
one  of  the  highest  courts  of  common  law,  has  some  great 
advantages,  and  merits  a  more  serious  consideration. 
Its  force  and  effect  are  very  great ;  and  great  solem- 
nity is  required  in  passing  it,  because,  said  the  statute 
of  18  Edw.  I.,  "the  fine  is  so  high  a  bar,  and  of  so 
great  force,  and  of  a  nature  so  powerful  in  itself, 
that  it  "precludes  not  only  those  who  are  parties  *498 
and  privies  to  the  fine  and  their  heirs,  but  all 
other  persons  in  the  world,  who  are  of  full  age,  out  of 
prison,  of  sound  memory,  and  within  the  four  seas,  the 
day  of  the  fine  levied,  unless  they  put  in  their  claim 
within  a  year  and  a  day."  This  bar  by  non-claim  was, 
afterwards,  by  the  statute  of  4  Hen.  VII.,  extended  to 
five  years.  These  statutes,  and  this  bar  of  non-claim 
after  five  years,  were  re-enacted  in  New-York,  and  con- 
tinued in  force  until  January,  1830 :  and  common  re- 
coveries were  equally  recognized  by  statute  as  a  valid 
mode  of  conveyance,  down  to  this  last-mentioned  period. 
Such  a  formal,  solemn,  and  public  mode  of  conveyance, 
with  such  a  short  bar  by  non-claim,  was  resorted  to  in 
special  cases,  where  title  had  become  complex,  and  the 
property  was  of  great  value,  and  costly  improvements 
were  in  immediate  contemplation.  Doctor  Tucker  re- 
commended a  resort  to  it,  in  Virginia,  on  this  very  ac- 
count*   In  our  large  cities,  where  land  is  exceeding 
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valuable,  and  very  expensive  erections  are  constantly 
making,  it  may  be  desirable  that  the  certainty  of  the 
tide  should  be  established  within  a  shorter  period  than 
twenty  years.  This  is  the  only  objection  that  could 
possibly  be  made  to  the  abolition  of  the  conveyance  by 
fine ;  for,  as  to  the  notoriety  of  the  transfer,  it  is  by  no 
means  equal  to  the  record  of  a  deed  in  the  county  where 
the  lands  are  situated,  and  where  all  persons  are  accus- 
tomed to  resort,  as  being  the  only  place  for  information. 
In  point  of  fact,  the  levying  a  fine,  with  us,  may  be  con- 
sidered to  partake  of  secrecy,  for  it  never  attracts  public 
observation.  But  when  we  come  to  consider  the  state 
and  condition  of  real  property  in  England,  where  con- 
veyances are  not,  in  general,  required  to  be  recorded, 
a  formal  proposition  to  abolish  fines  was  not  to  have 
been  anticipated.  The  circumstances  of  the  two  coun- 
tries are  totally  different.  I  should  suppose  that  there 
must  be  great  veneration  justly  due  to  a  system  of  trans- 
fer by  record,  which  has  exhausted  so  much  cultiva- 
tion, which  has  been  transmitted  down,  in  con- 
"499  stant  •activity,  from  distant  ages,  and  on  whose 
foundations  the  best  part  of  English  real  property 
reposes.  In  Sergeant  Wilson'  B  Euay  on  Finm,  they  ate 
said  to  be  "the  strength  of  almost  every  man's  inherit- 
ance." Such  a  great  innovation  may  have  an  tmpro- 
prdous  influence  upon  the  character,  policy,  and  stability 
of  the  English  jurisprudence.  It  will,  however,  favoura- 
bly abridge  the  labours  of  students,  and  make  great 
havoc  in  an  English  law  library.  Volume  after  volume, 
filed  with  essays  and  adjudications  upon  fines  and  re- 
coveries, will  be  consigned  to  oblivion.* 


■  Besides  the  extended  view  of  the  law  of  fines  and  recoveries,  in  mil  the 
abridgments  of  the  law,  ud  in  Sheppard'e  Teuchttont,  then  ate  the  trea- 
tises of  Pigott,  Wiliou,  Cruiso,  FrcBton,  Bayley,  and  Hands,  on  fines  and 
reooreriea.  The  English  pot  more  to  hazard,  in  meddling  with  their  juris- 
prudence, than  any  other   European  nation ;  and  they  ought  to  be  mors- 
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jealous  than  mny  other  of  the  spirit  of  innovation  uid  codification  which  ■ 
abroad  in  the  hind.  When  ■  free  people  have  their  constitution  and  system 
of  laws  well  established,  construed,  and  understood ;  when  their  usages 
and  habits  of  bneinssi  have  accommodated  theronelvee  to  their  institutions, 
and  especially  when  they  are  secure  in  their  persons  and  property,  under 
an  able  and  impartial  administration  of  justice,  they  ought,  above  nil  things, 
to  beware  of  theory,  for  "  in  that  way  madness  lies." 

Since  the  above  note  was  penned,  the  statute  of  3  &  4  Wm.  IT.,  e.  74, 
baa  swept  away  fines  and  recoveries  in  England,  and  substituted  more  sim- 
ple modes  of  assurance.  The  disposition  of  land  by  tenants  in  tail,  is  to  be 
by  dead,  (as  If  seised  in  fee,)  but  not  by  will  or  contract.  If  by  a  married 
woman,  the  disposition  is  to  be  by  deed,  as  if  she  was  a  feme  aole,  provided 
it  ba  with  her  husband's  concurrence,  and  be  acknowledged  by  her  sepa- 
rately, fzc.  Bat  the  English  statute  endeavoured  to  preserve  the  benefit  of 
the  advantageous  arraagoinenta,  that  could  ba  made  in  Sues  and  recoveries, 
by  providing  and  designating  a  person  in  family  settlements,  to  be  called  the 
J'roUc  tor  af  ihl  SetiUmentt. 
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Or    TITUS    BY    WILL   OB   DKV1SB. 


A  will  is  a  disposition  of  real  and  personal  property, 
to  take  effect  after  the  death  of  the  testator.  When  the 
will  operates  upon  personal  property,  it  is  sometimes 
called  a  testament,  and  when  upon  real  estate,  a  devise; 
but  the  more  general,  and  the  more  popular  denomina- 
tion of  the  instrument,  embracing  equally  real  and  per- 
sonal estate,  is  that  of  last  mil  and  testament.*  The  de- 
finition of  a  will  or  testament,  given  by  Modestinus  in 
the  Roman  law,  has  been  justly  admired  for  its  precision. 
Testamentum  est  voluntatis  nostra  justa  sententia  de  to  quod 
qui*  post  mortem  tuam  fieri  veUtfi 

I.   Of  the  history  of  devises. 

The  law  of  succession  has  been  deemed  by  many 
speculative  writers,  of  higher  and  better  obligation,  than 
the  fluctuating,  and  oftentimes  unreasonable  and  un- 
natural distributions  of  human  will.  The  general  in- 
terests of  society,  in  its  career  of  wealth  and  civilization. 


•  Howard,  in  hit  Diet,  dt  la  Cout.  dt  Norm.  voL  i.  197,  gives  the  true  'de- 
rivation of  the  word  denes:  "devise,  (diviaa.)  morons  de  divititm  de  por- 
tage dt  tares ;  et  mat  ninl  du  Latin  diverde."    Cretley  en  Will*,  1,  note. 

b  Dig.  98.  1. 1.  Vmnioe  thinks,  however,  that  it  would  be  ■  mors  perfect 
definition,  to  say,  Teetamtntum  est  ruprema  nmteitatw  in  id  *si*a*ft*> 
facta,  u(  quern  column*,  poif  mortem  noatram  habeamut  itsredem.  Vina- 
Cam.  m  Intt.  lib.  3,  tit  10.    Etym.  sec.  2. 
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seem,  however,  *to  require  that  every  man  should  have 
the  free  enjoyment  and  disposition  of  his  own  property  ; 
for  it  furnishes  one  of  the  strongest  motives  to  industry 
and  economy.  The  law  of  our  nature,  by  placing  us 
under  the  irresistible  influence  of  the  domestic  affections, 
has  sufficiently  guarded  against  any  great  abuse  of  the 
power  of  testamentary  disposition,  by  connecting  our 
hopes  and  wishes  with  the  fortunes  of  our  posterity.  In 
the  primitive  age  of  many  nations,  wills  were  unknown. 
This  was  the  case  with  the  ancient  Germans,  and  with 
the  laws  of  Lycurgus,  and  with  the  Athenians  before  the 
age  of  Solon/  But  family  convenience,  and  a  sense  of 
the  absolute  right  of  property,  introduced  the  use  of  tes- 
taments, in  the  more  advanced  progress  of  nations.  The 
Attic  laws  of  Solon  allowed  the  Athenians  to  devise 
their  estates,  provided  they  bad  no  legitimate  children, 
and  were  competent  in  mind,  and  not  labouring  under 
any  personal  disability.  If  they  had  children,  the  power 
to  devise  was  qualified ;  and  it  allowed  the  parent  to 
devise  if  the  sons  died  under  the  age  of  sixteen  ;  or,  in 
the  case  of  daughters)  with  the  condition  that  the  devi- 
sees should  take  them  in  marriage ;  and  no  devisee  was 
allowed  to  take  possession  of  the  estate,  except  under 
the  adjudication  of  a  court  of  justice.  The  introduction 
of  the  law  of  devising,  by  Solon,  was  accompanied  with 
great  fraud  and  litigation  ;  though  his  laws  are  said,  by 
Sir  William  Jones,  to  have  had  the  merit  of  conciseness 
and  simplicity/ 


•  Sacetuarto  nil  atiqtu  libsri,  it  nullum  tatamtntitm.  Tacit.  M.  G.  c. 
20.  Taylor'*  Elm.  of  the  Cicil  Law,  532.  534.  Jonti'  Com.  on  lomuo. 
According  to  FtaaiiM,  in  hi»  Con.  sb  I*e  /nrtitafM,  lib.  9,tiL  3.  Etgrn-wtc 
4,  the  restraint  upon  tho  devise  of  real  estalo  alidad,  in  hi*  day,  with  tha 
Poles,  Swedes,  Dune*,  and  some  part*  of  Germany.  Among  the  Jews,  tha 
father  ooold  not  devise  tha  inheritance  from  the  regular  line  of  ancnmaioB. 
Autiquitif  of  the  Jeutih  Rtfublic,  by  Tk.  Ltmto,  vol.  Hi.  394, 395. 

"  PlutoreK't  Lift  tf  Salon,  byJ.fW.  Langhome.  Jotut"  /«■»,  pref. 
Die.  en  t/tt  Attic  Laai.    The  •peecum  of  ham  related  chiefly  to  the  abase* 
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Prior  to  the  time  of  the  decemvirs,  no  Roman  citizen 
could  break  in,  by  will,  upon  the  order  of  succession 
unless  the  act  was  done  and  permitted  in  the  assembly 
of  the  people.  But  wills  were  allowed  at  Rome  by  the 
twelve  tables,  and  they  gave  the  power  to  an  unlimited 
extent,  which  was  afterwards  qualified  by  the  interpre- 
tation and  authority  of  the  tribunals.  They  were  exe- 
cuted with  great  ceremony,  before  five  citizens,  who 
were  to  represent  the  people  ;  and  the  transaction  was 
in  the  form  of  a  purchase  of  the  inheritance.  They  were, 
at  last,  by  the  law  of  the  prators,  placed  under  the  bur- 
densome check  of  seven  witnesses,  who  were  required 
to  affix  their  seals  and  signatures.*  The  power  of  devise 
was  checked  by  the  Emperor  Justinian ;  and  unless  a 
fourth  part  of  the  inheritance  was  reserved  for  the  chil- 
dren, they  were  allowed  to  set  aside  the  testament  as 
inofficious,  under  the  presumptive  evidence  of  mental 
imbecility.b 


of  the  law  of  wills-  The  claims  of  heirship  and  of  blood,  were  urged  with 
vehement  eloquence,  against  the  frauds  suggested  in  procuring  wills,  or  the 
bad  passions  which  dictated  them,  or  the  perfidy  which  suppressed  the  revo- 
cation of  them.  Most  of  tho  speeches  invoke  the  discussion  of  the  allega- 
tion of  a  forged  will ;  and  they  are  replete  with  the  bitterest  personal  re- 
proaches. In  one  of  them,  the  mode  of  procuring  certain  and  infallible  evi- 
dence, by  the  torture  of  slaves,  is  commended.  These  specimens  of  forensic 
discussion  are  the  most  ancient  ntouumeuts  extant  of  the  kind  ;  bnl  they  do 
no  honour  to  the  morals  and  manners  of  the  Athenians.  Cicero  (Oral.  pro. 
L.  Flacco,  see.  4,  5,)  speaks  most  contemptuously  of  the  chancier  of  the 
Greeks  for  probity  and  truth.  The  writings  of  the  Greek  historians,  philoso- 
phers, and  orators,  Tbncydides,  Xeuophon,  Plate,  Aristotle,  Issaua,  and 
Lysisa ;  the  striking  details  in  the  profound  and  searching  history  of  Mitford, 
and  the  testimony  of  St.  Paul,  afford  abundant  and  sad  proofs  of  the  corrup- 
tion of  ancient  morals.  How,  indeed,  could  sound  morality  and  pure  prac- 
tice be  expected,  among  a  people  who  had  no  dus  ssnse  of  the  existence  and 
preseiicooi  the  Fatkcr  of  Light;  /rem  whom  cometh  dawn  every  goad  and 
■every  perfect  gift  ? 

"See  Jrwt.  3.  10.  3, 3.  Dig.  50. 16.  120.  Navel,  115.  8  Giblorii  HUt. 
78.     Esprit  de*  Lai*,  li».  27. 

»  Jus*.  3. 18,  pr.  Ibid,  sec  1,  3,  3.  Vide  supra,  vol.  ii.  327.  The  French 
civil  code  declares,  that  all  persons  may  dispose  by  will,  excepting  those 
whom  the  law  declares  incapable.    Cade  Civil,  sec.  903. 
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It  seems  to  be  the  better  opinion,  that  lands  were  de- 
visable, to  a  qualified  extent,  with  the  Anglo-Saxons. 
The  folklaw!  was  held  in  independent  right,  and  devisable 

by  will.*  But  upon  the  establishment  of  the 
•504     feudal  system,  *at  the  Norman  conquest,  lands 

held  in  tenure  ceased  to  be  devisable,  in  conse- 
quence of  the  feudal  doctrine  of  non-alienation  without 
the  consent  of  the  lord  ;  for  the  power  of  devising  would 
have  essentially  affected  many  of  his  rights  and  privi- 
leges. There  were  exceptions  to  the  feudal  restraint  on 
wills  existing  as  to  burgage  (enures,  and  gavelkind  lands.1' 
The  restraint  upon  the  power  of  devising  did  not  give 
way  to  the  demands  of  family  and  public  convenience, 
so  early  as  the  restraint  upon  alienation  in  the  lifetime 
of  the  owner.  The  power  was  covertly  conferred  by 
means  of  the  application  of  uses  ;  for  a  devise  of  the  use 
was  not  considered  a  devise  of  the  land.  The  mode  of 
doing  this  was  by  a  feoffment  to  the  use  of  the  feoffor's 
last  will,  and  the  feoffor  being  considered  as  seised  of 
the  use,  not  of  the  land,  could  devise  it*  The  devise  of 
the  use  was  supported  by  the  courts  of  equity,  as  a  dis- 
position binding  in  conscience ;  and  that  equitable  juris- 
diction continued,  until  the  use  became,  by  statute,  the 


*  Spfltr.ua  on  Peudt,  c  5.  Wright  on  Tenure*,  171.  Borland  warn 
granted  by  clutter,  rod  was  synonymons  with  inheritance ;  rod  Sir  Francki 
Pelgrave  says,  that  te  ata  mo  ntary  dispositions  were  unknown  to  the  Ten  tone 
or  Teutonic  nations,  and  he  is  of  (ho  highest  authority  u  to  all  Anglo- Saion 
and  German  antiquities. 

k  Launder  e.  Brooke,  Cro.  C.  561.  Co.  Lilt.  Ill,  b.  In  Wad'»  case,  S 
Co.  1G,  it  »aa  declared,  that,  at  common  law,  land*  wen  oat  devisable,  ex- 
cept by  custom,  and  in  ancient  eider  ami  borough*,  of  houses  nod  «maH 
thing*.  In  the  reign  of  Henry  II.,  only  one. third  part  of  the  pemoual  estate 
was  devisable.  The  other  parte  went  to  the  wife  and  children.  Olamatit, 
lib.  7,  c  5.  Blackttont,  who  gireo  a  clear  and  succinct  history  of  the  law 
of  bequests  of  personal  property,  (Camm.  vol.  ii.  491—493,)  sayi  that  we 
cannot  trace  the  precise  time  when  the  old  common  law  rastrirtione  wan 
abolished,  and  the  free  disposition  of  chattels  allowed. 

•  Hoffman,  Ass.  V.  Ch.  in  1  Hog ■«»'•  Ck,  Rtf.  953. 
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legal  estate.  The  statute  of  uses  of  27  Hen.  VIQ.,  like 
the  introduction  of  feuds,  again  destroyed  the  privilege 
of  devising ;  but  the  disability  was  removed  within  five 
years  thereafter,  by  the  statute  of  wills  of  82  Hen.  VDX 
That  statute  applied  the  power  of  devising  to  socage 
estates,  and  to  two-thirds  of  the  lands  held  by  knight 
service ;  and  this  last  and  lingering  check  was  removed, 
with  the  abolition  of  the  military  tenures,  in  the  begin- 
ning of  the  reign  of  Charles  II.,  so  as  to  render  the 
disposition  of  real  property  by  will  absolute." 

The  English  law  of  devise  was  imported  into  this 
country  by  our  ancestors,  and  incorporated  into  our  colo- 
nial jurisprudence,  under  such  modifications,  in  some 
instances,  as  were  deemed  expedient.  Lands 
may  be  devised  by  "will  in  all  the  United  States  ;  •SOS 
and  the  statute  regulations  on  the  subject  are  sub- 
stantially the  same,  and  they  have  been  taken  from  the 
English  statutes  of  32  Hen.  VIII.  and  29  Charles  II.» 
In  order  to  give  a  distinct  view  of  the  outlines  or  ele- 


■  The  statute  of  willi,  or  a  snbstitote  for  it,  bu  been  adopted  throughout 
the  Uniled  Stutei ;  but  not  if  preamble,  either  in  letter  or  spirit  That  pre- 
amble in  a  curiosity,  an  being  ■  sample  or  ths  moat  degrading  and  contempti- 
ble servility  and  flattery  that  ever  were  heaped  by  ilavea  upon  a  master.  la 
Scotland,  down  to  a  very  recent  period,  almoet  all  a  man'i  heritage,  and  a 
peat  part  of  hi*  estate  acquired  by  purchase,  coold  not  be  deviled  from  ths 
lineal  heir. 

'  In  Loniiiana,  the  power  of  disposition  of  property  by  wilt  ii  limited  to 
two-thirds  of  the  testator's  estate,  if  he  leaves,  at  hia  decease,  a  legitimate 
child ;  and  to  one-half,  if  he  leavea  two  children  ;  and  to  one-third,  if  he 
learea  three,  or  a  greater  number  of  children  ;  and  to  two-thirdj,  if,  having 
no  children,  the  testator  leavea  a  father,  mother,  or  both-  Under  the  name 
of  children  are  included  deacon danta,  of  whatever  degree  they  be.  The  heirs, 
wheee  portion!  of  the  estate  is  thus  reserved  to  them  by  law,  era  called  fixed 
*«r»,  because  they  cannot  bo  disinherited,  except  in  oases  where  the  testa- 
tor haa  jost  canae  to  disinherit  them,  and  which  cases  are  defined.  Civil 
Cade,  art  1480, 1481, 1483. 1609—1617.  There  is  ranch  good  fooling  and 
sympathy,  and  there  is  nothing  unreasonable,  in  these  very  temperate  checks 
upon  tha  unlimited  power  of  devise.  The  taw  of  Louisiana  on  this  subject, 
waa  borrowed  essentially  from  the  Frtnck  Civil  Code,  art  913,  914, 915. 
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merits  of  the  law  on  the  subject  of  devises,  I  shall  pro- 
ceed to  consider  the  competency  of  the  parties  to  a 
devise ;  the  things  that  are  devisable ;  the  solemnities 
requisite  to  a.  due  execution  of  the  will ;  and,  lastly,  some 
of  the  leading  rules  applicable  to  the  construction  of 
devises. 

II.  Of ike  parties  to  a  devue. 

The  general  rule  is,  that  all  persons  of  sound  mind  are 
competent  to  devise  real  estate,  with  the  exception  of  in- 
fants and  married  women.  This  was  the  provision  in 
the  English  statute  of  wills,  and,  I  presume,  the  excep- 
tions equally  exist  in  this  country."  But  a  feme  covert, 
by  deed  of  settlement  made  prior  to  her  marriage,  and 
vesting  her  estate  in  trustees,  may  be  clothed  with  a 
testamentary  disposition  of  her  lands  ;  and  a  court  of 


«  Slat.  34  and  35  Hen.  VIII.,  c.  5.  Jfim-Tarlc  Revised  Statutes,  yoL  ii. 
56,  nc  1.  Massachusetts  Revised  Statute*,  1836,  p.  416,  417.  In  Vir- 
ginia, tho  will  of  a  blind  man  wai  admitted  to  probate.  Boyd  r.  Cook,  3 
Leigb,  33.  A  married  woman  ii  considered  to  be  incapable  of  making  a 
valid  will  of  land*,  even  with  the  consent  of  her  hoaband,  and  without  any 
■tatate  prohibition  to  that  effect.  Osgood  B.  Breed,  13  Mass.  Rtp.  335. 
Mnraton  c.  Norton,  5  N.  H.  Rtp.  305.  West  a.  Weat,  10  Serf,  f  Raiclt, 
445.  In  Ohio,  (Allen  e.  Little,  5  Hammond' j  Ohio  Rtp.  65,)  Illinow  and 
Mississippi,  {Reiisrd  Code  of  Mississippi,  1834,  p.  33,)  female*  are  compe- 
tent to  mate  a  will  of  real  and  peraonul  estate  at  the  age  of  eighteen;  and, 
in  Louisiana,  the  wife,  who  lias  very  eitensive  privileges,  may  make  a  will 
Without  the  authority  of  her  husband.  In  Connection t,  married  women  may 
dispose  of  their  estates,  real  and  personal,  by  will,  in  the  same  manner  at 
other  persons.  Statutes  of  Connecticut,  1838,  p.  336.  In  Lowe  r.  Wil- 
liamson 1  Gran's  N,  J.  Ch.  Rtp.  83,  the  competency  of  as  aged  testator  to 
make  a  will  wai  ably  disc assed.  He  was  deemed  competent  if  he  had  a 
mind  and  memory  sufficiently  sound  to  be  of  a  dispoaing  mind  and  memory, 
and  competent  to  know  and  understand  the  business  in  which  he  waa  en- 
gaged at  the  time  he  executed  the  will.  The  interesting  head  of  the  dis- 
abilities of  testators  is  well  digested  in  Jarmaa  an  Willi,  Boston  adit-  1B45> 
vol.  i.  ch.  13,  and  I  take  this  occasion  to  observe  that  the  notes  added  to  the 
edition  in  two  volumes,  by  J.  C.  Jtnkint,  Esq.,  have  given  increased  raise 
to  that  full  and  excellent  work,  and  which  appears  to  be  the  most  methodical 
and  thorough  treatise  which  we  have  on  the  subject 
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chancery  will  enforce  such  a  power  made  during  cover- 
ture, under  the  name  of  an  appointment,  or  de- 
claration of  trust.  She  may  devise  •by  way  of  *60« 
execution  of  a  power.*  But  the  will  that  she 
makes,  in  such  a  case,  mast  be  executed  with  the  same 
solemnities,  as  if  she  had  executed  the  deed  while  sole.b 
An  infant  cannot,  in  any  case,  be  enabled  to  devise 
through  the  medium  of  a  power ;  and  the  New-York 
statute  specially  excludes  the  exercise  of  a  power  by  a 
married  woman  during  her  infancy.* 

Testaments  of  chattels  might,  at  common  law,  be 
made  by  infants  of  the  age  of  fourteen,  if  males,  and 
twelve,  if  females.  This  was  the  English  rule  until  the 
statute  of  1  Victoria,  and  the  testamentary  power  of  in- 
fants is  now  abolished.*  The  laws  of  the  several  states 
are  not  uniform  on  this  point.  In  Virginia  no  person  under 
eighteen  years  of  age  can  make  a  will  of  chattels  ;*  and 
by  the  New-York  Revised  Statutes,'  the  age  to  make  a 
will  of  personal  estate  is  raised  up  to  eighteen  in  males, 


'  See  vol.  ii.  of  thii  work,  171,  mod  NewYork  Itcvittd  Statute*,  vol.  i. 
785,  ro.  110. 
"  Cum  0.  Dade,  1  Br*.  99. 

•  Nut-York  Revini  Statuta,vat.  I  735,  WO.  111. 

•  9  Black*.  Cam.  497.  Arnold  e.  Eerie,  9  Rep.  tern.  Lei,  by  Phillimari, 
tot.  U.  599.  TheetMuteof  1  Victoria,  cb,  26,  declare,  that  no  will  made  by 
a  penon  ooder  age,  or  by  a  married  woman,  ibnl!  be  valid  eicept  mob  a 
will  a*  might  ha»e  been  made  by  a  married  woman  before,  the  pajaing  of  ibe 
act;  oonoeqnenlly  a  married  woman  in  England  may  rtill  make  a  will  of 
personal  eatalo  with  her  hmband'a  content,  and  a  will  of  real  or  personal 
eetato  to  which  (ho  may  bo  entitled  for  bor  aepsrale  me,  and  ibe  may  also 
make  an  appointment  by  will,  in  pursuance  of  a  power  to  be  eiecuted,  not- 
wiabataudiBg  the  coverture.  The  •taint*  law  in  Mantnobtuetts,  Vermont, 
PeuneylTanin,  alio  require  tbe  teetator  of  Willi  of  penonal  aa  well  a*  real  e«- 
tate  not  to  be  under  twenty-one  yean  of  age. 

•  ReeUtd  Code  0/  Virginia,  934. 

'  Vol.  ii.  60.  The  early  itattite  law  of  Connecticut  required  the  infant 
of  either  tei,  tobe  seventeen  to  be  competent  to  diipose  of  personal  estate  by 
will.  Thi*  it  rtill  tbe  law  of  Connecticut.  Statute*,  1891.  The  aot  of 
1831,  in  Ohio,  relating  to  willa,  doe*  not  include  married  women  among  the 
panona  incompetent  to  make  a  will,  and  ahe  ia  preiumed  to  hare  that 
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and  sixteen  in  females.  Nor  can  a  married  woman  make 
a  testament  of  chattels,  any  more  than  of  lands,  except 
under  a  power,  or  marriage  contract,  or  by  her  husband's 
license." 

But  infants,  feme*  covert,  and  persons  of  non-sane 
memory,  and  aliens,  may  be  devisees ;  for  the  devise  is 
without  consideration.1*  A  devise  to  the  heir  at  law  is 
void,  if  it  gives  precisely  the  same  estate  that  the  heir 
would  take  by  descent  if  the  particular  devise  to  him  was 
omitted  out  of  the  will.  The  tide  by  descent  has,  in  that 
case,  precedence  to  the  title  by  devise."     The  test  of  the 

rule,  says  Mr.  Crosley,  is  to  strike  out  of  the  will 
•607     the  particular  devise,  #to  the  heir,  and  then,  if 

without  thathe  would  take  by  descent  exactly  the 
same  estate  which  the  devise  purports  to  give  him,  he  is 
in  by  descent,  and  not  by  purchase.'  Even  if  the  lands 
be  devised  to  the  heir  charged  with  debts,  he  still  takes 
by  descent ;  for  the  charge  does  not  operate  as  an  alte- 
ration of  the  estate.*    Corporations  are  excepted  out  of 


-  2  Black:  Com.  498.  Stesdman  o.  Powell,  1  Aidam't  Rip.  58.  Hood 
».  Archer,  1  *'  Corf*  Rep.  235.  Nawlin  o.  Freeman,  1  IredtWt  If.  C.  L*» 
Rtp.  514.  Married  women  would  leem  to  be  prohibited  in  Now- York  Irani 
miking  •  will  of  personal  estate  in  any  eua,  for  the  statute  dedans  that 
every  mala  person  of  eighteen  yews  of  age,  and  every  female,  not  being  m 
rr.arritd  woman,  of  the  age  of  sixteen,  and  its  other*,  may  make  a  will  of 
penonal  estate.  New-York  Reviled  Statutes,  vol.  ii.  60.  By  the  Reoittd 
Statu!**  of  Connecticut,  1821,  and  of  lUinoit,  published  in  1829,  •  married 
woman  may  dispose  of  her  separate  estate,  both  real  and  penooal,  by  will, 
in  the  aame  manner  as  other  persons. 

•  Though  an  alien  maybe  a  devisee,  as  wall  as  purchaser,  he  taken  n  de- 
feasible estate.  See  vol.  ii.  61.  The  New-York  Reviled  Statulci,  to!  K. 
57,  sec  4,  hare  judicionaly  declared  such  devisee  void,  if  toperaona  who  are 
aliens  at  the  death  of  the  testator. 

•  Hurst  r.  Earl  of  Winchelsea,  1  Wet-  Block*.  Rtp.  187.  Bat  sea  ante, 
p.  413,  the  rale  altered  in  England  by  statute. 

•  Crosley'*  TYroiist  on  Wills,  edit  London,  1838,  p.  101. 

•  Allan  t>.  Heber,  Sir.  Sep.  1370.  Hurst  «.  Earl  of  Winchelsea,  1  WW. 
Black*.  Rep.  187.  The  statute  of  3  &.  4  Wm.  IV,  ch.  106,  altered  the 
English  low  in  this  respect,  and  declared  that  on  a  devise  of  lawn,  by  the 
testator  to  his  heir  at  law,  he  should  be  considered  as  taking  as  devisee,  and 
not  by  descent.    Vide  *npra,  p.  413,  note. 
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the  English  statute  of  wills  ;  and  the  object  of  the  law 
was  to  prevent  property  from  being  locked  up  in  perpe- 
tuity, and  also  to  prevent  languishing  and  dying  persons 
from  being  imposed  upon  by  false  notions  of  merit  or 
duty,  to  give  away  their  estates  from  their  families.  In 
times  of  popery,  said  Lord  Hardwicke,  the  clergy  got 
nearly  half  the  real  property  of  the  kingdom  into  then- 
hands,  and  he  wondered  they  had  not  got  the  whole.* 
But  under  the  statute  of  43  Eliz.,  commonly  called  the 
statute  of  charitable  uses,  a  devise  to  a  corporation  for  a 
charitable'  use  is  valid."  The  New-  York  Revised  Statutes' 
have  turned  the  simple  exception  in  the  English,  and  in 
the  former  statute  of  New-York,  into  an  express  prohi- 
bition, by  declaring,  that  no  devise  to  a  corporation  shall 
be  valid,  unless  the  corporation  be  expressly  authorized 
to  take  by  devise.'  There  was,  however,  the  same  con- 
struction of  the  pre-existing  statutes;*  and,  though 
the  English  statute  of  charitable  "uses  has  not  *608 
been  re-enacted  either  in  Hew-  York,  New-Jersey, 


>  Lord  Harfwieke,  1  Vitty,  9123. 

1  This  wiu  hi  Jield  in  Flood'a  ease,  Hob.  Rep.  136  ;  and  the  court,  in  tbmt 
ease,  admitted  that  the  devise  was  void  in  law,  became  contrary  to  the  etc- 
tute  of  will*,  bat  that  such  a  devise  in  mortmain  waa  clearly  within  the  relief 
of  the  statute  of  Eliiabeth.  Mr.  Crotley,  in  hit  learned  and  able  Trtatitt 
on  Will*.  116,  117,  condemns  thin  decision,  a*  a  strained  construction,  and  a 
repeal  of  the  exception  Is  the  MMnte  of  wills.  Tbe  statute  of  9  Geo.  II.,  o. 
36,  baa  since  corrected  thii  conatruction,  and  rendered  all  devises  for  oharit- 
able  uses  void,  except  to  tbe  two  universities,  and  certain  college*.  The  ata- 
tnte of  9  Geo.  II.  wan  not  in  any  sense  a  mortmain  net,  for  it  neither  prohib- 
ited nor  authorized  alienation  in  mortmain,  or  to  a  corporation.  It  only 
avoided  all  devuet  to  charitable  uses,  far  al  common  law  it  was  lawful  to 
devise  to  individual*  to  charitable  uses,  and  the  atatnte  allows  the  applica- 
tion of  property  by  deed  to  charitable  purpose*  Ila  sale  object  waa  to  protect 
penona  in  extremis  from  imposition.  Tbe  Master  of  the  Holla,  in  Corbyn  v. 
French,  4  Vesey,  437.    Mellick  n.  Tbe  Asylum,  1  Jacob')  Rep.  180. 

■Vol.  ii.  57,  sec.  3. 

*  Thif  prohibition  extends  to  a  devise  of  any  estate  and  interest  in  real 
property  deacendible  to  heirs,  as  well  aa  real  estate  itself.  Wright  v.  Tra- 
des* of  Methodiat  Episcopal  Church,  1  Hoffman' I  Ck.  Rep.  225. 

*  Jackson  n.  Hammond,  3  Cainet'  Cain  in  Error,  337. 
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Pennsylvania,  or  Maryland,  nor  probably  in  any  of  die 
United  States,*  the  better  opinion,  in  point  of  authority, 
would,  however,  seem  to  be,  that  a  devise  of  a  charity, 
not  directly  to  a  corporation,  but  in  trust  for  a  charitable 
corporation,  would  be  good.  This  is  on  the  principle 
that  a  court  of  equity,  independent  of  statute,  and  upon 
the  doctrine  of  the  common  law,  has  jurisdiction  over 
bequests  and  devises  to  charitable  uses  ;  and  will  enforce 
them,  provided  the  objects  be  sufficiently  definite,  so  as 
to  shut  out  all  arbitrary  discretion  resting  upon  the  doc- 
trine of  eyprew.* 


■  It  hM  not  been  repealed,  but  nMi  in  full  fores  in  Kentucky.  Tide 
*uprtt,vo\.  ii.  385. 

»  Orphan  Asylum  Society  0.  M'Cartee,  9  Coteen'i  Rep.  437.  Witman  a. 
bl,  IT  Serg.  d>  Rawlt,  88.  Lord  Bedoauale,  in  Attorney  Genera!  s.  Meyer 
of  Dnblin,  1  BligKt  Rep.  347.  Moore  *.  Moore,  4  Dtna'i  Ken.  Rep.  357. 
Theeueof  Dasfaiell  v.  Attorney  General,  5  Harr.  $  JoJiu.  392,  iee  strung 
authority  in  opposition  to  the  doctrine  of  the  other  American  caeei  which  are 
mentioned ;  but  in  that  oue,  then  wu  no  provision  by  the  will  for  designa- 
ting the  poor  who  were  to  be  relieved.  The  object  wee  too  indefinite.  See 
the  additional  anthoritiee  cited,  ntpra,  vol.  ii.  p.  385 — 388,  where  Due  point  it 
alio  mentioned  end  discussed.  In  the  case  of  Inglii  v.  The  Trustee*  of  the 
Sailors'  Snug  Harbor,  3  Peter*1  V,  S.  Rep.  99.  it  ma  admitted  that  a  subse- 
quent not  of  the  legislature  would  give  foil  validity  and  effect  to  a  dovsw  far 
charitable  uses,  where  the  designated  object  or  trneteca  were  not  otherwise 
sufficient  or  competent.  So  in  the  one  of  the  Treated  of  the  Mcfntyra  Poor 
School  o.  The  Zanenille  C.  &  M.  Company,  9  Ohio  Rep.  303,  it  waa  held, 
after  a  very  elaborate  and  learned  discuaaon,  that  a  bequest  for  charitable 
lines,  where  the  object*  were  sufficiently  defined,  and  the  person  designated 
an  trustee  acquired  a  capacity  to  hold  by  a  eobeeqnent  act  of  incorporation, 
took  effect  aa  an  executory  devise.  And  m  Bartlett  v.  Nye,  4  Metcalf,  378, 
it  was  held  that  a  devise  of  real  estate  to  an  unincorporated  society,  for 
charitable  usee,  was  valid,  and  tbe  beira  would  bo  compelled  to  execute  the 
trust.  It  is  to  be  regretted,  that  in  the  recent  revision  of  the  laws  of  New- 
York,  this  very  interesting  and  vexation*  question  waa  not  put  at  rest  by  aa 
explicit  provision,  either  in  favour  of  the  equity  jurisdiction  over  such  chari- 
ties, to  tbe  extent,  perhaps,  of  the  atatnte  of  Elisabeth,  or  eh»  by  an  expr— 
denial  of  a  power  to  devise  a  charity  to  any  persona  whatever,  in  trust  even 
for  a  charitable  corporation.  In  Virginia,  in  Gallogo  e.  Attorney  General, 
3  Leigh,  450,  the  eqoity  jurisdiction  over  charities  waa  elaborately  ilii  Banal 
Tbe  English  statute  of  charitable  nee*,  {43  Elii.)  and  all  the  statutes  of 
mortmain,  were  repealed  long  since  in  Virginia.    There  ■  no  atatnta  restraint 
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Witnesses  to  a  will  are  rendered  incapable  of  taking 
-any  beneficial  interest  under  it,  except  it  be  creditors 


in  that  date  upon  devises  to  corporation!,  anil  ■  devise  to  a  corporation  for  a 
charitable  purpose,  if  the  charity  be  proper  and  definite,  if  valid.  Loma^i 
Digest,  vol.  iii.  19.  It  win  held,  in  oonformity  with  Ch.  J.  Marshall's  opi- 
nion, in  4  Wheaton,  l,that  there  wis  no  common  law  jurisdiction  over  devise* 
to  charitable  use*  prior  to  the  statute  of  Elizabeth  ;  end  that  without  the 
aid  of  statute  authority,  the  Court*  of  chancery  had  no  jurisdiction  to  decree 
charities  were  the  object!  or  beneficiaries  were  indefinite  or  uncertain. 
President  Tucker,  in  the  can  in  Leigh,  exposed  with  great  force  the  arbi- 
trary and  unreasonable  nature  of  the  cy-prtt  principle,  when  applied  to 
vague  or  indefinite  charities.  On  the  other  hand,  in  Griffin  v.  Graham,  1 
Haakc't  IV.  C.  Rip.  96,  the  testator  gave  all  the  reeidue  of  hi!  estate  to  his 
executors  in  trust,  that  out  of  the  rents  and  profits  tbeysbould  establish  a 
school  far  the  maintenance  of  indigent  scholars,  and  the  trust  Was  supported, 
though  the  object  was  very  general,  and  not  bo  specific  as  that  in  Dashielle. 
Attorney  General,  supra.  But  the  doctrine  of  execution  cy-pre*  does  not 
prevail  in  North  Carolina  ;  and  if  the  intention  of  the  testator,  in  reapect  to 
a  charity  for  religious  purposes  cannot  be  literally  fulfilled,  a  trust  resnltsfor 
the  heir,  or  next  of  kin,  as  the  case  maybe.  M'Auley  v.  Wilson,  1  Bad.  <fy 
Dm.  N.  C.  Equity  Cant,  276. 

In  the  case  of  Coster  v.  Lorillard,  in  the  New-York  Court  of  Errors,  in 
December,  1835,  Ch.  J.  Savage  said,  that  the  doctrine  of  ey-pret  was  statute 
law;  and  he  cited  several  passages  from  the  Neut-York  Revised  Statute; 
(vol.  L  748,  sec.  3.  Ibid.  723,  *ec.  17.  Ibid.  726,  sec.  38,)  to  show  that  the 
courts  are  to  cany  into  effect  the  intention  of  the  party  to  an  instrument,  a* 
far  at  it  can  be  done  consistently  with  law.  He  said,  that  in  that  case,  if 
the  trust  bad  been  lawful,  the  estate  in  the  trustees  ought  to  have  been  sus- 
tained, not  during  the  natural  lives  of  the  twelve  nephews  and  nieces,  but 
daring  the  natural  lives  of  such  two  of  the  nephews  and  nieces  as  should 
soonest  die.  See  the  case,  supra,  p.  273,  and  p.  371,  and  the  necessity  of 
designating  the  two  lives. 

The  doctrine  of  the  English  court  of  chancery  is  much  broader  than  any 
that  has  been  inculcated  in  America-  If  a  bequest  bo  for  charity,  it  matter* 
not  how  uncertain  the  objects  or  persons  may  be  ;  or  whether  the  bequest 
can  be  carried  into  exact  execution  or  not ;  or  whether  the  persons  who  are 
to  take  be  in  tnt  or  not ;  or  whether  the  legatee  be  a  corporation  capable  in 
law  to  take  or  not  In  all  these,  and  the  like  cases,  the  court  wilt  sustain 
the  legacy,  and  give  it  effect  according  to  its  own  principles.  Where  a  lite- 
ral execution  becomes  inexpedient  or  impracticable,  the  court  will  execute  it 
cy.prei.  The  crown  has  a  right  lo  interfere  where  a  charitable  object  fails, 
and  it  must  signify  in  chancery  the  charitable  purpose  the  fund  shall  be  ap- 
plied to.  Simon  n.  Barber,  1  Tamlyn,  14-  Attorney  General  t>.  Andrew, 
-3Fes*y,633.  Attorney  General o.  Boyer, ibid.  714,  Moggridgac.  Thack- 
Vol.  IV.  42 
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wbose  debts,  by  the  will,  are  made  a  charge  on  the  real 
estate.  This  was  by  the  statute  of  25  George  II. ;  and 
it  has  been  generally  adopted  in  the  United  States  as  a 
salutary  provision.*  The  English  statute  was  the  con- 
sequence of  the  decision  of  the  K.  B.  in  Holdfast  v.  Dowt- 
tug'  which  established,  after  three  several  arguments  at 
the  bar,  that  whoever  took  any  interest  under  a  will  was 
an  incompetent  witness  to  prove  it  This  determination, 
says  Sir  William  Blackstone,"  threatened  to  shake  most 
of  the  titles  in  the  kingdom  that  depended  on  devises  by 
will.    The  statute  has  been  recently  re-enacted  in  New- 


welt  1  ibid-  36-  Mills  o.  Former,  1  Mtrivole,  55.  Bennett  e.  Hayton,  9 
Beacon,  61.  Attorney  General  v.  The  Ironmonger1!  Company,  ibid.  313. 
The  case  of  the  Trustee*  of  the  Baptist  Association  v.  Smith,  3  Pttcrr'  V.  8. 
Rep.  App.  484.  In  this  latter  case,  Mr.  Justice  Story  investigates  the  doc- 
trine with  bis  usual  research  and  accuracy ;  and  he  concludes,  (p.  497,  sea 
also  to  S.  P.  his  Comm.  on  Equity  Juritprndenet,  TOi.ii.  410,)  that  the  jariH- 
diction  of  the  COOrt  of  chancery  over  charities,  where  no  trust  is  infei-poseJ, 
or  there  is  no  person  in  tut  capable  of  taking,  or  where  the  charity  a  of  an 
indefinite  nature,  is  not  lobe  referred  to  the  general  jurisdiction  of  that  court, 
bat  that  it  sprung  op  after  the  statute  of  Elizabeth,  and  rut!  mainly  on  iu 
provitieni.  The  conclusion  upon  the  authorities,  in  England,  drawn  by  Lord 
Eldon,  is,  that  where  there  is  a  bequest  to  trustees  for  charitable  purposes, 
the  disposition  most  be  in  chancery,  under  a  scheme  to  be  approved  by  a 
master;  but  where  the  object  is  oharity,  and  no  frost  it  interposed,  it  must 
he  by  the  king,  under  his  sign  manual ;  for  in  such  cases,  the  king,  as  parens 
patria,  is  deemed  the  constitutional  trustee.  Moggridgo  v.  Tnackwell,  7 
Vney,  86. 

In  this  country,  the  legislature  or  government  of  the  state,  as  parens  pa- 
trios,  has  the  right  to  enforce  all  charities  of  a  public  nature,  by  virtue  of  its 
general  superintending  authority  over  the  public  interests,  where  no  other 
person  is  intrusted  with  it-  The  jurisdiction  Tested  by  the  statute  of  Eliza- 
beth over  charitable  uses  ie  said  to  be  pcrtonally  in  (be  chancellor,  and  does) 
not  belong  to  hie  ordinary  or  extraordinary  jurisdiction  in  chancery.  Lord 
Hardwicke,  ill  Corporation  of  Burford  c  Lentil  all,  3  Atk.  Sep.  553.  Story, 
J.,  nb.  tup. 

*  The  statute  of  Geo.  II.,  making  void,  a  legacy  to  an  attesting  witness, 
was  novor  in  force  in  North  Carolina  or  Tennessee.  3  Humph,  7V**. 
Rep.  378. 

»  Sir.  Rep.  1253. 

•  2  Com.  377. 
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York,  wi*h  some  qualifications.*    The  festoratiah  of  the 
ettopetency  of  ■subscribing  witnesses,  by  declaring  (heir 


1  fftm-YM-k  Retted  BtalulH,  vol.  u.  57,  Me.  6.  Ibid.  AS,  Me. '59, 61. 
The  statute  (p.  58,  see.  IS,)  requires  all  the  -witnesses  to  the  Will,  who  lie 
living  in  the  state,  and  of  sound  inind,  to  be  produced  and  examined,  on  proof 
of  (ha  will  before  the  surrogate. ;  and  yet  the  provision  ii,  that  the  beneficial 
devise,  legacy,  or  interest,  to  a  witness,  is  void,  in  dose  "sneh  wnl  eentreVbe 
proved  wtthoat  the  testimony  of  anch  witneaa."  Tilnni  senilis tn  tin  no  room 
for  the  application  of  Ihia  exception,  if  all  the  witneaeee  mnat  be  produced 
and  examined.  Bat  if  audi  a  witness  would  hare  been  entitled  to  a  shore 
of  the  estate,  if  the  will  had  not  been  made,  ao  inuoh  of  such  share  (skated 
to  him,  m  wiU  not  exceed  the  value  of  the  deviM  to  him ;  and  be  'shall  re- 
cover that  snare  of  the  devisees  or  legatees.  This  lost  ■  a  very  >qnHaUe 
Beatification  of  the  general  role ;  and  it  baa  been  tsntarrjed  la  the  fleenrnl 
'AMttwii/  JAmais,  jmbriahed  m  18 99. 

ThaEnguSnatkfateof  1  Victoria,  eh.  S 6,  declare i,  that  wille  are  nof  to  be- 
bmlid  on  account  of  the  heompeteney  of  attesting  witnesses,  but  beneficial 
devtsM  or  fine  to  an  attesting  witness  were  declared  v6id.  If  Teal  or  per- 
tonal  estate  be  charged  with  debts,  Ibe  creditor,  whose  debt  hi  so  Charged, 
It  declared  to  be  a  competent  witness,  and  an  executor  may  be  admitted  to 
proVe  the  will.  The  statute  of  35  Geo.  II.,  e.  6,  Is  repealed.  The  word- 
credible  as  to  the  witness  it  dropped.  By  the  English  statute  of  6  ql  "/Vict. 
C.  65,  33  August,  1843,  (he  objection  of  incompetency  to  a  witness  in  any 
cose  as  far  as  interest  and  infancy  go,  Is  abolished.  Bot  the  provision  does 
not  extend  to  the  case  of  a  party  to  the  record  ;  or  to  the  hatband  or  wife  of 

The  insanity  of  the  testator  is  a  question  of  fact  to  he  passed  upon  by  the 
surrogate,  in  respect  to  a  will  of  personal  estate.  But  hit  decision  doet  not 
conclude  the  question  so  far  ss  the  will  contains  a  devise  of  real  estate. 
That  can  only  be  set  at  reel  by  an  issue  from  chancery,  or  a  trial  at  law. 
Bogardut  v.  Clarke,  1  Erfio.  Ch.  Rep.  366.  The  question  otiatanity  in  a 
testator,  when  partial,  and  going  to  defeat  the  will,  it  powerfully  and  elabo- 
rately discussed  by  Sir  John  Nicholl,  in  (he  Prerogative  Court  of  Canterbury, 
in  the  cese  of  Deer  o.  Clark,  3  Addami,  79.  He  considers  delusion  to  be 
the  true  criterion  of  insanity,  which  is  when  tlio  patient  once  conceives  some- 
thing extravagant  to  exist,  which  has  still  no  existence  whatever  but  in  his 
own  heated  imagination,  and  wherever,  at  (he  same  time,  having  once  so 
conceived,  he  Is  incapable  of  being,  or,  at  least,  of  being  perm/ntrntly  rea- 
soned ont  of  that  conception ;  such  a  patient  is  said  to  be  under  a  delusion, 
and  delusion  in  that  sense,  and  insanity  are  almost,  if  not  altogether,  con- 
vertible terms.  The  opinion  of  all  the  judges  was  taken  In  the  House  of 
Lords  In  Jnne,  1847,  as  to  the  proper  questions  for  the  jury  on  trials  in  crimi- 
nal oases,  under  the  defense  of  insanity.  Sse  3  N.  Y.  Legal  Ohtemr,  241, 
•ltd  Wiarten't  American  Criminal  Lew,  edit  Ftmadelpbra,  1846,  p.  13. . 
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beneficial  interest  under  the  will  void,  put  an  end 
•510    to  a  greatly  litigated  question,  which  •arose  in  the 

time  of  Lord  Mansfield.  The  question  was, 
whether  a  witness  was  competent  to  prove  a  will,  who 
was  interested  when  he  subscribed  his  name,  and  whose 
interest  had  been  discharged  when  he  was  called  on  to 
testify.  Lord  Mansfield"  held  it  to  be  sufficient  that  the 
competency,  or  disinterested  character  of  the  witness, 
existed  when  called  as  a  witness.     This  decision  was 


The  last  work  is  ably  executed.  The  English  judges,  in  the  opinions  refer- 
red to,  stated  that  if  the  party  charged  with  ■  crime  was  not,  at  the  time 
the  act  waa  committed,  conscious  of  right  and  wrong,  or  did  not  know  right 
from  wrong,  and  that  be  clearly  and  satisfactorily  proved,  he  was  not  guilty. 
See,  also,  Regina  v.  Higginoon,  1  Can.  t\  Kirwnn,  130.  The  tame  varied 
course  of  decision,  and  danger  of  contradictory  decisions  respecting  the  wfl) 
of  the  personal  and  real  estates,  exist  in  England.  Montgomery  c  dark, 
2Atk.Rip.37S.  Ckrk  e.  Dew,  1  Ru„dl  t}  Mylnt,  103.  3  Aidame'  E. 
Rep.  79.    Harm  e.  Barton,  1  Ridg.  P.  C.  277. 

A  testator  most  be  of  sound  and  disposing  mind  and  memory,  bat  the 
necessary  degree  of  mental  capacity  reqnusle,  has  opened  a  wide  field  for 
discussion  in  the  courts.  In  the  cases  of  Van  Alst  v.  Hunter,  5  Joans.  Cfc. 
Rep.  143,  and  Sloan  c.  Maxwell,  1  Green  N.  J.  Ch.  Rep.  563,  the  requisite 
sanity  of  a  testator  was  much  considered.  Age  will  not  disqualify  from  Disk- 
ing a  will,  provided  the  testator  has  a  competent  poeeenion  of  his  mental 
faculties.  Coded,  22.  3.— 8.  54.  16.  Vott,  21.36.  The  failure  of  memory 
is  not  sufficient  to  create  the  incapacity,  union  it  be  qnito  total  or  extend  to 
his  immediate  family  and  property.  Den  e.  Van  Clove,  oiled  in  1  Grern't 
Rep.,  606.  The  Roman  law  applied  the  incapacity  to  extreme  failure  of 
memory,  as  for  a  man  to  forget  his  own  name— -fatuui  pratumitur  que  in  pro- 
pit  nomine  trrat.  Code,  6,  24  14.  and  n.  55.  The  want  of  recollection  of 
names  is  one  of  the  earliest  symptoms  of  a  decay  of  the  memory,  bat  this 
failure  may  exist  to  a  very  great  degree,  and  yet  "  the  solid  power  of  under- 
standing" remain.  The  rule  on  the  subject  is,  that  sanity  is  to  be  presumed, 
and  he  who  seeks  to  avoid  a  will  on  the  ground  or  menial  imbecility,  moat 
show  it.  Jackson  c.  Vanduser,  5  Johneon't  Rep.  13B.  On  the  trial  of  Ear] 
Ferrers  for  murder,  before  the  House  of  Lords,  the  defence  was  insanity,  and 
Lord  Camden  said  in  that  case,  "had  the  noble  prisoner  at  the  bar  a  power 
of  distinguishing,  as  a  moral  agent,  between  right  and  wrong,  er  was  ho  igno- 
rant, in  the  opinion  of  the  triers,  that  murder  was  an  offence  to  God  as  wed 
as  man."  The  remarks  of  the  Solicitor  General,  Sir  Charles  Yorke,  wen 
still  more  striking,  and  show  the  caution  with  which  the  plea  of  insanity  should 
be  received.  Campbell' e  Livet  of  the  Lord  Chancellor;  vol.  5. 
•  Windham  ».  Chetwynd,  1  Burr.  Rip-  464. 
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opposed  with  great  ingenuity  and  eloquence  by  Lord 
Camden,'  though  the  majority  of  the  court  over  which 
he  presided  followed  the  decision  of  the  K.  B. 

III.  Of  things  devisable. 

It  is  the  settled  rule  of  the  English  law,  that  the  tes- 
tator must  be  seised  of  the  lands  devised  at  the  time  of 
making  the  will.  He  must  have  a  legal  or  equitable  title 
in  the  land  devised.*  The  devise  is  in  the  nature  of  a 
conveyance,  or  an  appointment  of  a  particular  estate ; 
and  therefore  lands  purchased  after  the  execution  of  the 
will,  do  not  pass  by  it.'  The  testator  must  likewise  con- 
tinue seised  at  the  time  of  his  death."     In  Goodright  v. 


•  Doe  e.  Kersey,  C.  B.  Batter  Term,  1765.  Posell  on  Demtrt,  131.  1 
Day1*  Conn.  Rep.  41 ,  note.  This  very  point  arose  in  UawH  e.  Humphrey, 
9  Pick.  Rep.  350,  and  tbe  court  held,  that  lha  witness  to  a  wilt  must  hare 
boon  competent  it  the  time  of  attestation  ;  and  they  took  that  aide  of  the  qnos- 
tkm  as  appearing  to  be  moat  reasonable,  and  moat  conformable  to  the  statute- 
The  Matt.  Rented  Statute*  of  1835,  have  declared  that  the  witness*,  moat 
be  competent  at  the  time  of  attestation,  and  this  was  so  declared  by  etatote 
in  England,  and  the  opinion  of  Lord  Camden  has  finally  prevailed.  But  in 
Alabama  a  deposition  taken  it  bene  cite  cannot  be  read  at  lbs  trial,  if  tbe 
witness  would  bo  incompetent,  if  then  present,  though  ha  Was  competent 
when  the  deposition  was  taken.    Jones  «.  Scott,  2  Ala.  Rep.  N.  S.  58. 

k  Langford  r.  Pitt,  2  P.  Wins.  629.  Greenhill  v.  Greenhill,  Pree.  pi  Ch. 
390.  Potter  *.  Potter,  1  Vtsey,  437.  nfKinnon  ».  Thompson,  3  Juan*.  Ch. 
Rap.  307. 

•  Lord  Mansfield,  in  Pistol  o.  Riccardson.  3  Douglas,  361,  admitted  the 
ml*  to  be  settled,  and  on  the  ground  that  the  will  in  that  respect  resembled  a 
coaveyauce.  By  the  Roman  low,  after- purchased  lands  passed,  and  the  rule, 
be  said,  might  as  wall  have  been  declared  the  other  way,  hut  the  doctrine 
could  not  be  shaken.  If  legacies  be  bequeathed  to  heirs,  and  the  lands  de- 
vised to  B-,  not  an  heir,  the  heirs  may  claim  and  recover,  in  the  character  of 
heirs,  after-acquired  lands,  without  being  obliged  to  elect  between  the  lands 
and  the  legacies.  This  was  decided  in  the  case  of  The  City  of  Philadelphia 
c  Davie,  1  Wharton,  490,  after  a  very  elaborate  discussion,  and  contrary  to 
the  ewe  of  Thellusnn  x>.  Woodford,  13  Vetey,  309. 

'  Bro.  Abr.  tit.  Devite,  pi.  15.  Bntler  ».  Baker,  3  Co.  25,  a.  Banker  ». 
Coke,  1  Soft.  Rep.  937.  I  Sro.  P.  C.  199.  S.  C.  Arthur  b.  Brockenhnm, 
11  Mod.  Rep.  148.  This  rule  was  strictly  maintained  in  Pennsylvania,  in  the 
ease  of  Gerard  o.  The  City  of  Philadelphia,  notwithstanding  the  will  was 
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Forttter,*  it  was  held,  that  a  right  of  entry  was  not  de- 
visable. It  was  not  a  right  assignable  at  common  law, 
and  it  did  not  fall  within  the  words  of  the  statute  of  wills 
of  32  Hen.  VIII.  This  decision  was  affirmed  in  the  ex- 
chequer chamber,  but  upon  other  grounds;  and  Chief 
Justice  Mansfield  intimated,  that  a  right  that  was  de- 
scendible by  inheritance  ought  to  be  devisable.    It  had 


ininndnd  by  the  twtator  to  apply  to  land*,  which  might  be  thereof ttr  pur- 
chased. 4  Ramie,  323.  The  Ian  is  now  altered  in  Pennsylvania,  by  net  of 
8th  April,  1839.  When  It  clearly  appears  that  the  testator  intended  that  hie! 
will  should  cover after- acquired  lands,  the  rule  in  equity  would  an—  to  be  that 
the  heir  cannot  take  both  an  heir  and  a*  legatee,  and  a  court  of  equity  wilt  pot 
him  to  hia  election  to  take  under  the  will  or  a*  hair,  and  he  will  not  be  allowed 
to  take  in  both  capacities,  u  hair  and  no  legatee.  Theilnteon  v.  Woodlord. 
13  Fewy,  330, 331.  Chorebman  t>.  Ireland,  I  RutttU  f  Mylne,  350.  S.C. 
4  Simon;  530.  Tbe  role  in  the  English  chancery  is.  that  a  republication  of 
a  will  by  a  oodioil  makes  a  will  apeak  aa  of  the  date  of  the  codicil,  and  h> 
will,  as  a  republication,  take  ia  lauds  purchased  up  to  the  dale  of  the  codicil 
A  clear  intent  will,  however,  prevent  the  application  of  the  rale,  a*  if  the  o&- 
dlsil  should  any,  "  I  am  now  dealing  with  the  property  1  have  given,  by  the, 
will,  and  with  none  ether."  Mosey  penny  u.  Briatow,  3  RuutU  $  Mains, 
1  IT.  MUm  v.  Boyden,  3  Pick  313.  Kip  «.  Van  Cortland,  7  HOI,  N.  Y. 
Step.  346. 

The  Engliah  real  properly  commiaaionera,  in  their  report,  in  April,  1833, 
recommended  an  alteration  in  the  law  to  tbe  effect  that  a  will  should  pass 
property  of  any  description  comprised  in  its  terms,  whom  a  testator  may  be 
-vDlittad  to  at  the  time  of  hia  death,  nnleaa  an  intention  to  tbe  contrary  should 
appear  upon  the  will.  And  tbe  English  parliament,  by  statute  of  1  Victoria, 
«h.  36,  passed  for  Ike  amendment  of  Ihe  lain  icilh  retptct  to  icilit,  declared 
that  every  peraon  might  dispose  by  will  of  hia  real  and  personal  estate,  legal 
-or  equitable,  which  would  otherwise  go  to  hie  heir  or  executor.  Tbe  power 
was  extended  to  contingent,  executory,  and  future  interests,  in  any  real  Or 
personal  estates,  that  would  devolve,  if  not  devised,  upon  the  heir,  and  In 
rights  of  entry,  and  to  real  and  peraona!  estJite  acquired  alter  the  sxecotno  of 
tbe  will,  and  to  which  the  testator  is  entitled  at  hia  death.  The  statute  de- 
clares, that  every  will  in  reference  to  the  real  and  personal  estate  comprised  in 
it,  ahali  be  construed  to  apeak  and  take  affect  aa  if  it  had  bean  executed  im- 
mediately before  the  death  of  tbe  testator.  Again,  by  the  net  of  7  Wm.  IV, 
and  1  Vict.,  c.  36,  it  is  declared  that  a  general  devise  of  real  estate  shall  be 
deemed  to  include  any  real  estate  which  the  testator  may  have  power  to  ap- 
point, in  any  manner  he  may  think  proper,  and  shall  operate  as  an  ej 
of  snch  power,  unless  n  contrary  intention  shall  appear  by  the  will. 

•  8  Gust's  Sep.  553.     1  Taunt.  Rep.  57a  a  C. 
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bean  previously  decided,  and  on  much  more  en- 
larged and  liberal  grounds,  in  Jones  v.  Roe,*  "that  *5H 
executory  devises,  and  all  possibilities  coupled 
■with  an  interest,  were  devisable.1*  But  a  right  to  enter 
for  a  condition  broken,  or  under  the  warranty  annexed 
to  ail  exchange,  is  not  devisable  ;  nor  is  the  benefit  of  a 
condition,  unless  it  be  annexed  to  a  reversion/  The  in- 
terest under  a  contingent  remainder  or  executory  devise, 
or  future  or  springing  use,  is  devisable.  All  contingent 
possible  estates  are  devisable,  for  there  is  an  interest. 
But  the  mere  possibility  of  an  expectant  heir  is  not  de- 
visable, for  that  is  not  within  the  principle.  So,  if  a 
settlement  be  made  on  the  survivor  of  A.,  B-,  and  C, 
neither  of  them  can  devise  the  possibility.  The  person 
who  is  to  take  is  not  ascertained.11 

The  comprehensive  views  of  the  right  of  testamentary 
disposition,  contained  in  the  case  of  Jones  v.  Roe,  have, 
I  presume ,  been  generally  adopted  in  this  country.  The 
statute  of  New-York,  of  1787,  gave  the  power  of  devise 
to  persons  seised  of  estates  of  inheritance  in  lands,  rents, 
and  other  hereditaments,  in  possession,  remainder,  or 
reversion.     The  subsequent  provisions  of  the  statute  law 


■  3  Tina  Rip.  88.    1  H.  BJwfrs.  Rep.  30.  S.  C. 

b  By  the  Kta-Ynrk  Recited  Statutei,  it  possibility  Coupled  with  an  inte- 
re.pt  is  devimble,  if  the  penou  in  whom  the  internet  ii  to  vest  can  be  ascertained. 
Every  interest  which  it  descendible  may  ba  devised,  and  this  embrace*  nil 
contingent  interact*.    S  R.  S.  57,  sec.  3.     Fond  v.  Bergh,  10  Paige,  141. 153. 

■  Lord  Hardwicko,  in  Asolyn  r.  Ward,  1  Vetc-y,  423.  Goodrighte.Fores- 
tet,  8  Easf  $  Rtp.  553.  Pruts*  am  AbitrocU,  vol.  iL  304.  Mr.  Freston 
doubts  whether  a  mere  possibility  of  reverter  be  devisable  ;  but  there  seems  to 
ba  no  reason  for  doubt,  ainco  the  decision  in  lonoa  u.  Roe.  The  English  law 
ii  now  settled  by  the  act  of  7  Wm.  IV.,  and  1  VinL  a.  26,  that  rights  of  eutry 
for  condition  broken,  and  all  other  rights  of  entry  are  devisable.  In  Dees  e. 
Horry,  3  HUVt  S.  C.  Ch.  Rep.  348,  Mr.  Justice  Harper  was  of  opinion,  that 
a  posnbilily  of  reverter  wm  not  devisable,  for  it  wm  not  a  possibility  coupled 
with  an  interest,  but  •  mere  naked  possibility. 

*  Doe  e.  Tompkinson,  3  Masts  e>  Seta.  165.  Bee  supra,  p.  311,  nets,  as 
to  the  devise  of  trust  estates,  and  p.  334,335,  as  to  the  execution  of  a  power 
*ywili 
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dropped  the  word  seised,  and  gave  the  power  of  devising 
to  persona  having  estates  of  inheritance ;  and  in  Jaciao* 
t.  Varick*  it  was  held,  after  much  discussion,  that  a 
right  of  entry  in  land  was  devisable,  though  at  the  time 
of  the  devise,  and  of  the  testator's  death,  the  land  was 
held  adversely.  Such  a  right  would  pass  by  descent ; 
and  there  were  no  reasons  of  policy  to  create  a  dis- 
tinction in  this  respect  between  descent  and  devise; 
and,  though  there  was  no  substantial  difference  between 
the  New-York  and  the  English  statutes  of  wills,  the  for- 
mer was  rather  more  comprehensive  in  terms. 

The  English  rule,  requiring  the  testator  to  be 
•613  actually  'seised  of  the  lands  devised  at  the  time 
of  making  the  will,  and  to  continue  seised  at  the 
time  of  his  death,  continued  to  be  the  law  of  New-York, 
down  to. the  recent  revision  of  the  statute  law.1  The 
general  role  of  the  English  law  has  been  admitted  to  be 
existing  in  Maine,  Connecticut,  North  Carolina,  and  Ala- 
bama.* The  devise  under  the  English  law  is  a  species 
of  conveyance ;  and  that  is  the  reason  that  the  devise 
operates  only  upon  such  real  estate  as  the  testator 
owned,  and  was  seised  of,  at  the  time  of  making  the 
will.'  An  auxiliary  consideration  may  be  founded  on 
the  interest  which  the  law  always  takes  in  heirs ;  and 
the  rule  was,  until  recently,  received  in  Massachusetts 
as  an  explicit  and  inflexible  rule  of  law.'  The  New- 
York  Revised  Statutes  have  altered  the  language  of  the 
law,  and  put  all  debatable  questions  to  rest ;  and  made 


•  7  Couen't  R<p.238.     S.  C.  9  WeadelP*  Rep.  1GG. 
1  Miiiubo  B.  Cox,  5  Johns.  Ch.  Rep.  441. 

•  Carter  «.  Thomu,  4  Gritnltnf*  Rep.  341 .  Moaclor  r.  Soiabr,  2  AU. 
Rep.N.S.11%  Bromter*  HoCaU,  lbCttm.Rep.H14.  Foaterr  Craife, 
3  Iredell,  536.  Bat  in  Whittemore  v.  Bean,  6  JV.  H.  Rep.  4T,  thn  court 
■Bemad  to  (hink  the  English  rale  Waa  nnreaacmablo,  and  that  a  more  rifhl  of 
entry  waa  dsTieable. 

<  3  Black:  Cam.  370. 

•  Parker,  Ch.  J.,  S  Pick  Rep.  Hi.    10  tfou.  Rep,  131.     17  Hid.  68. 


znofcdoy  Google 


Lee.  LXVIIL]  OF  SEAL  PROPERTY.  512 

the  devises  prospective,  by  declaring  that  every  estate 
and  interest  descendible  to  heirs  may  be  devised ;  and 
that  every  will  made  in  express  terms,  of  all  real  estate, 
or  in  any  other  terms  denoting  the  testator's  intent  to 
devise  all  his  real  property,  shall  be  construed  to  pass 
all  the  real  estate  which  he  was  entitled  to  devise  at  the 
time  of  his  death.'  The  law  in  Massachusetts,  Vermont, 
Pennsylvania,  and  Virginia,  is  the  same  as  that  now  in 
New-York.  In  Virginia,  seisin  is  not  requisite  to  a  de- 
vise, and  a  right  of  entry  is  devisable.1"  Rights  of  entry 
are  devisable,  even  though  there  be  an  adverse  posses- 
sion or  disseisin  ;  and  the  will  will  extend  prospectively, 
and  carry  all  the  testator's  lands  existing  at  his  death,  if 
so  evidently  intended.'  This  is  also  understood  to  be 
the  law  in  Kentucky,  Maine,  Alabama,  Connecticut, 
North  Carolina,  Illinois,  and  Ohio,  and  in  the  latter  state 
the  statute  declares  that  every  description  of  property 
may  be    devised.*     We    have,  therefore,  in    many 


*  tieu-Yerk  Revised  Statutes,  vol  ii.  57,  see.  2. 5.  But  a  devise  of  limit 
in  a  particular  place,  unless  the  intention  be  otherwise  and  apparent,  will  be 
confined  to  lands  in  that  place  owned  by  the  testator,  at  the  time  of  the 
will.  Pond  v.  Bergh,  10  Paige,  140.  An  relate  pur  outer  trie,  though  per- 
sona] assets,  may  be  devised  under  the  term  lands,  and  a  power  to  sell  lands 
DM7  °°  devised.    1  Hoffman'*  Ch.  Rep.  204.  335. 

■  Lomax's  Dig.  vol.  iii.  p.  30.    Watts  t>.  Cole,  3  Leigh,  664. 

■  Tnrpin  e.  Torpin,  1  Wash.  Rep.  75.  Hyer  i.  Sfaobe,  2  JsTun/.  Rep.  200. 
Stoever  t>.  Lessee  of  Whitman,  6  Binney,  416.  Tilghmnn,  Ch.  J.,  4  Serg.  d> 
Ramie,  435.  3  Leigh's  Rep.  664.  Pennsylvania  Statute  of  Will!  of  1705, 
and  the  Revised  Act  relating  to  WUU,  April  8, 1833,  sec  10.  Mauaehu- 
eettt  Rented  Statutes,  1835.  Revised  Statutes  of  Vermont,  1839,  p.  354. 
Willi*  v.  Watson,  4  Scammon  Rep.  64. 

*  Griffith'*  Lou  RegUttr,  tit.  Kentucky.  Leasee  or  Smith  a.  Jones,  4 
Ohio  Rep.  115.  Slat  litre  of  Ohio,  1831.  Jarman  on  Wilts,  vol.  i.  43,  notes, 
Boston  edition.  In  Tennessee,  devisees  cannot  come  in  for  a  share  of  the 
real  estate,  acquired  after  making  the  will,  without  bringing  into  hotchpot 
the  land  devised  to  them.  Vance  v.  Hilling,  2  Yergtr,  135.  Sturdevant  v. 
Goodrich,  3  ibid.  35.  The  English  statute  of  distribution!!,  of  29  Charles  II., 
used  the  words  "  settled  in  his  lifetime,"  and  did  not  apply  to  a  settlement 
or  advancement  by  will.  The  Tennessee  rale  resembles  tha  English  law  of 
hotchpot  as  applicable  to  estates  in  coparcenary. 
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parts,  at  least,  of  the  United  ^States,  this  settled 
test  of  a  devisable  interest,  that  it  is  every  interest  in 
land  that  is  descendible.  In  England,  the  more  recent 
test  is  a  possibility  coupled  with  an  interest ;"  and  under 
either  rule  the  law  of  devise  is  of  a  sufficiently  compre- 
hensive operation  over  the  real  estate.  It  is  probable 
that  devises  receive  a  construction  in  every  part  of  the 
United  States  as  extended  as  that  in  England. 

A  joint-tenant  has  not  an  interest  which  is  devisable. 
The  reason  given  by  Lord  Coke  is,  that  the  surviving 
joint-tenant  has  an  interest,  which  first  attaches  at  the 
death  of  the  joint-tenant  making  the  will ;  and  he  insists, 
that  there  is  a  priority  of  time  in  an  instant ;  and  Mr. 
Butler  refers  to  another  case  in  which  that  subtlety  was 
applied.1*  A  better  reason  than  this  refinement  is,  that 
the  old  law  favoured  joint-tenancy ;  and  the  survivor 
claims  under  the  first  feoffor,  which  is  a  title  paramount 
to  that  of  the  devisee ;  and  a  devisee  is  not  permitted  to 
sever  the  joint-tenancy. 

IV.   The  execution  of  the  toilL 

The  general  provision  on  this  subject  is,  that  the  will 
of  real  estate  must  be  in  writing,  and  subscribed  by  the 
testator,  or  acknowledged  by  him  in  the  presence  of  at 
least  two  witnesses,  who  are  to  subscribe  their  names  as 
witnesses."  The  regulations  in  the  several  states  differ 
in  some  unessential  points ;  but  generally  they  have 
adopted  the  directions  given  by  the  English  statute  of 
frauds,  of  29  Charles  II.     The  general  doctrine  of  inter-- 


■  But  nee  ante.  p.  510,  note  b. 

>-  Lilt.  »c.  287.  Co.  Litt.  185,  b.  Ptrkin;  »c.  500.  Butltr'i  no**,  68, 
to  Co.  Litt.  lib.  3. 

*  Id  ordinary  caaea,  it  »  not  neceaeaty  to  proYe  that  the  will  ra  read 
over  to  the  testator,  or  that  he  knew  the  contents  of  il ;  all  thin  fact  will  be 
presumed,  if  the  prescribed  fonnelitie*  of  execution  are  followed.  Bat  the 
premimptiun  ma;  be  repelled,  and  poaitiTe  and  satisfactory  proof  requited,  if 
a  doubt  be  thrown  otbt  the  caae.  Biliingbnret  o.  Viaken,  1  PAiiiinmrt 
Eccl  Rtp.  187.    Day  o.  Day,  1  Ortta  Ch.  K*p.  643. 
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national  law  is,  that  wills  concerning  land  must  be  exe- 
cuted according  to  the  prescribed  formalities  of  the  state 
in  which  the  land  is  situated ;  but  wills  of  chattels,  exe- 
cuted according  to  the  laws  of  the  place  of  the  testator's 
domicil,  will  pass  personal  property  in  all  other  coun- 
tries, though  not  executed  according  to  their  laws.  The 
statu*  or  capacity  of  the  testator  to  dispose  of  his  per- 
sonal estate  by  will,  depends  upon  the  law  of  his  domicil. 
Mobiiia  personam  teqiiuntur,  immobilia  sitnm*  By 
the  "New-  York  Revised  Statute*?  the  testator  is  to  a514 
subscribe  the  will  at  the  end  of  it,  in  the  presence 
of  at  least  two  witnesses,  who  are  to  write  their  places 
of  residence  opposite  their  names,  under  the  penalty  of  fifty 
dollars  if  they  omit  so  to  write ;  but  the  omission  to  doit  will 
not  affect  the  validity  and  efficiency  of  their  attestation. 
Three  witnesses,  as  in  the  English  statute  of  frauds,  are  re- 
quired, in  Vermont,  New-Hampshire,  Maine,  Massachu- 
setts, Rhode  Island,  Connecticut,  New-Jersey,  Maryland, 
South  Carolina,  Georgia,  Alabama,  Mississippi.  Two 
witnesses  only  are  requisite,  in  New- York,  Pennsylvania, 
Delaware,  Virginia,  Ohio,  Illinois,  Indiana,'  Missouri, 
Tennessee,  North  Carolina,  and  Kentucky.  In  some  of 
the  states,  the  provision  as  to  attestation  is  more  special- 
la  Pennsylvania,  a  devise  of  lands  in  writing  will  be 
good,  without  any  subscribing  witnesses,  provided  the 


•  Huberui,  Di  Conjlictu  Legum,  sec.  15.  Vatttl,  lib.  2,  c.  8,  we.  103. 
Coppin  v.  Coppin,  2  P.  Wvu.  391.  Robin*™  v.  Bland,  3  Burr.  Rep.  1079. 
Abbott,  Ch.  J.,  in  Doe  c.  Vardill,  5  Barnu.  #■  Crete.  438.  The  Master  of 
the  Rolli,  in  Brodio  p.  Barry,  3  Vet.  £}  Bea.  131.  Korr  r.  Moon,  9  Wheat. 
Rep.  565.  (Jailed  States  e.  Crosby,  7  Croneh't  Rep.  1 15.  M'Connick  »■ 
Snllivant,  10  Wheat.  Rep.  302,  Darbeye.  Mayer,  Hid.  469.  Cutler  r.  Da- 
Tonport,  1  Pick  Rep.  81.  Hoaford  t>.  Nichols,  1  Paige 'i  Rep.  226.  Sea, 
also,  antra,  rot.  ii.  439,  and  Story'*  Com.  on  the  Conflict  of  Laat,  299—307. 
359—362.  391.  398—403.  Id  the  matter  of  Eobert'a  will,  3  Paige,  446. 
535.    Connies.  De  2.  Ferraris  n.  Marquis  of  Hertford,  3  Curteit,  468. 

•Tain.  83,  eeo.  40, 41. 

■  Tbe  Ordinance  of  Congress,  of  July,  1787,  for  the  government  of  UtO 
North-west  Territory,  now  composing  the  states  of  Ohio,  Indiana,  Illinois, 
A.O.,  required  three  witnesses  to  a  will  devising  real  estates. 
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authenticity  of  it  can  be  proved  by  two  witnesses ;  and  if 
the  will  be  subscribed  by  witnesses,  proof  of  it  may  be 
made  by  others.* 

The  English  statute  of  frauds  required  the  will  to  be 
signed  by  the  devisor,  and  to  be  attested  and  subscribed 
by  the  witnesses,  in  his  presence;  and  this  direction  has 
been  extensively  followed  in  the  statute  laws  of  this  coun- 
try, and  particularly  in  New-York,  down  to  the  recent 
revision  of  its  statute  law.b     The  Revised  Statutes  have 

so  far  altered  the  former  law,  as  to  require  the  aig- 
•615    nature  of  "the  testator,  and  of  the  witnesses,  to  be 

at  the  end  of  the  will ;  and  the  testator,  when  he 
signs  or  acknowledges  the  will,  is  to  declare  the  instru- 
ment to  be  his  last  mil ;  and  he  is  to  subscribe  or  ac- 
knowledge the  will  in  the  presence  of  each  witness ;  and 
the  witnesses  are  to  subscribe  their  names  at  the  request 
of  the  testator."    The  statute  drops  the  direction,  in  the 


■  Slight  i>.  Wilson,  1  DalUu,  94.    Huston,  J.,  1  WatU,  463. 

t  In  England,  under  the  statute  of  frauds,  of  29  Chads*  II.,  c.  3,  *oc  5,  6, 
the  attestation  of  a  will  by  a  witness  making  hia  mark,  is  sufficient.  Honi- 
ara v.  Harrison,  8  Vetry,  185.  Aiidy  f.  Griz,  ibid.  504.  Baker  ft  Dening, 
8  Adolph.  d>  Elite,  94,  The  law  in  South  Carolina  and  Louisiana  is  the 
same.  Adams  p.  Chaplin,  1  HilTe  Ch.  Ilep.  266.  9  Laid*.  Rep.  519.  11 
ibid.  351.  The  words  of  the  English  slatote  are,  that  the  will  ■hall  be  al- 
tetted  and  moicribtd  by  the  witnesses.  The  New-York  Revised  Statute  is 
■  little  stronger,  and  may  not  adroit  of  Ihe  nmt  loose  construction,  far  it 
says,  that  each  attesting  witness  shall  tnbtcribs  kit  name.  Making  his 
mark  has  however  been  hold  sufficient.  Georges.  Surrey,  I  Mood.  $  Mali. 
516.  Chaffee  t>.  Baptist  M.  C,  10  Paige,  85.  So  writing  with  a  pencil  is 
sufficient.  Geary  v.  Physic,  5  Annuo.  d>  Crew.  334.  Brown  ».  B.  *.  D. 
Bank,  6  Hilt  N.  Y.  Rep.  443.  The  statute  of  1740,  in  North  Carolina,  re- 
quires in  all  cues  of  wills  a  plain  and  unequivocal  aet  of  publication.  In 
New-Jersey  the  construction  under  their  statute  of  1714  is,  that  the  testator 
must  sign  his  name  ta  the  pretence  of  the  three  witnesses,  and  the  mere 
acknowledgment  in  their  presence  is  not  sufficient.  Den  d.  Matlock,  9 
Horriton  Rep.  86.  Den  v.  Mi  Hon,  7  Halit.  70.  Combs  e.  Jetley,  1  Green, 
635. 

•  The  testator's  request  may  be  inferred  as  a  matter  of  fact  by  •  jury,  hot 
if  one  of  tfae  witnesses  neither  saw  the  testator  subscribe  nor  heard  him  ac- 
knowledge his  signature,  the  proof  is  defective.  Rutherford  e.  11 
1  Dnia,  33. 
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English  statute,  that  the  witnesses  are  to  subscribe  in 
the  presence  of  the  testator,  and  the  doctrine  of  construc- 
tive presence  is  thereby  wisely  rejected." 

The  English  courts,  from  a  disposition  to  favour  wills, 
departed  from  the  strict  construction  and  obvious  mean- 
ing of  the  statute  of  frauds,  and  opened  a  door  to  very  ex- 
tensive litigation.  It  was  held  to  be  sufficient  that  the 
testator  wrote  his  name  at  the  top  of  the  will,  by  way  of 
recital ;  and  his  name,  so  inserted,  was  deemed  signing 
the  will  within  the  purview  of  the  statute.  This  was 
the  decision  in  Lemayne  v.  Stanley.''  The  doctrine  of  a 
constructive  presence  of  the  testator  has  been  carried 


*  Tbe  weight  of  authority  in  England  waa  that  do  formal  publication  of 
the  will  was  requisite.  7  Taunton,  355,  nor  is  it  bow  [squired ;  hut  in  New- 
York  it  is  otherwise  by  statute.  It  waa  held  in  Heyer  r.  Berger,  1  Hoff- 
man's Ch.  Rep.  1,  that  the  execution  of  tbe  will  requires  it  to  be  signed,  at- 
tested, acknowledged  and  declared  or  published,  which  is  an  independent 
act  distinct  from  subscription,  or  acknowledgment  of  subscription.  Bo  it 
wai  held,  after  great  consideration,  by  Sir  Herbert  Jeauer,  in  the  Preroga- 
tive Court  of  Canterbury,  iu  Allen  t>.  Bradshaw,  (1  duties,  110,)  that  a 
power  in  a  feme  covert  to  make  a  will  of  personal  property  to  be  signed  And 
published  by  ber  iu  tbe  presence  of  two  or  more  witnesses,  waa  not  well  ex- 
ercised if  the  will  omitted  to  state  that  it  was  published  by  her,  &c,  and 
that  extrinsic  evidence  of  the  fact  was  not  admissible. 

The  English  statute  of  1  Victoria,  c.  26,  dispenses  with  tbe  form  of  publi- 
cation altogether,  whereas  the  New-York  Revised  Statutes  require  that  the 
testator  at  tbe  lime  of  subscribing  or  acknowledging  the  will,  shall  declare 
the  instrument  to  be  his  lasl  will  end  teitament.  An  actual  publication  of 
the  will,  as  a  will,  in  the  presence  of  the  subscribing  witnesses,  ia  thus  made 
indispensable,  and  so  it  was  held  in  Brinckerhoff  v.  Ramaen,  9  Paige  Rip. 
488,  S.  C.  36  Wendell,  335,  and  tbe  will  in  that  case  was  held  not  to  be 
duly  executed  from  the  want  of  that  formality.  See,  also,  to  the  same  point, 
ChaQee  t.  Baptist  M.C.,  10  Paige,  85.  New-York  Rsvited  Statute*,  vol 
ii.  63,  sec.  40.  The  Mass.  Revised  Statutes,  of  1835,  require  the  execntion 
of  a  will  to  pass  real  estate,  or  to  charge  or  affect  the  same,  to  be  signed  by 
the  testator,  or  hy  some  other  parson  in  his  presence  and  by  bis  express 
direction,  and  subscribed  in  his  presence  by  three  or  more  competent  wit- 

*  3  Let.  1.  In  Kentucky,  the  testator's  name  may  be  in  any  part  of  tbe 
Will,  if  the  same  be  signed  by  him,  or  by  another  and  acknowledged  by  him 
M  his  signature.     Sarah  Miles'  will,  4  Dana,  1. 
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very  fer ;  and  it  has  been  decided,  feat  if' the  wftnettes 
were  withih  view,  and  where  the  testator  might,  or  had 
the  capacity  to  see  them,  with  some  little  effort,  if  he 
had  the  desire,  though  in  reality  he  did  hot,  they  were 
to  be  deemed  subscribing  witnesses  in  Aw  -presence..*  ft 
was  further  held,  mat  if  the  testator  produced  to  the  wit- 
nesses a  will  already  signed,  and  acknowledged  the  sig- 
nature in  their  presence,  it  was  a  sufficient  cotn- 
•516  pliance  with  the  statute ;  and  it  was  decided  *to 
be  unnecessary  for  the  testator  actually  to  sign  the 
w31  in  the  presence  of  the  witnesses."  Nor  is  it  held 
necessary  that  the  witnesses  should  attest  in  the  pre- 
sence of  each  other,  or  that  they  should  attest  every 
page  or  sheet,  or  that  they  should  know  the  contents,  or 
that  each  page  should  be  particularly  shown  to  them." 
It  is  necessary,  however,  that  the  witnesses  should  not 
only  be  in  the  testator's  presence,  but  that  the  testator 
should  have  mental  knowledge  of  the  fact ;  and  in  Right 
V.  Price,*  where  the  witnesses  attested  the  will  while 
the  testator  was  corporally  present,  but  in  a  state  of  in- 
sensibility, it  was  held  to  be  a  void  attestation.  It  is 
further  settled,  that  the  subscribing  witnesses  need  not 
attest  at  one  time,  nor  all  together.    The  statute  of  frauds 


*  Shin*  «.  Glascock,  3  Salk.  Rep.  688.  Dary  v.  Smith,  3  ibid.  395. 
Longford  v.  Eyre,  1  P.  Wmt.  740.  Cunn  o.  Dade,  1  Bra.  99.  Todd  v. 
Earl  of  Wmohetea,  3  Can  4>  Payne,  488.  Ruseell  v.  Falls,  3  Herr-  4> 
M' Henry,  457.  Edelen  v.  Hardy,  7  Hart.  d>  John*.  61.  Neil  v.  Nail,  1 
Leigh'*  Rtp.  6.  Id  this  last  cose,  the  English  decisions  were  carefully  re- 
viewed, and  it  was  decided,  that  the  attestation  of  a  will  of  lands  in  Virginia, 
under  Ihoir  statute,  which  was  the  same  as  the  statute  of  29  Car.  II.,  c  3, 
WSJ  prima  facie  a  good  attestation,  if  made  in  the  same  room  witb  the 
testator ;  and  that  it  was.  prima  faeit  not  an  attestation  in  his,  presence,  if 
not  made  in  the  same  room. 

*  Stonehome  t.  Evelyn,  3  P.  Win*.  354,  Grayson  r.  Atkinson,  9  Vetty, 
454.  Ellis  o.  Smith,  1  Vetty,  jr.,  11.  White  a.  British  Museum,  6  Bi'nf- 
Wi  Rep.  310. 

•  Bond  v.  Seawall,  3  Burr.  Rep.  1773. 

•  Doug.  Rep.  341. 
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require^  that  the  witnesses  should  attest  in  the  presence 
of  the  testator ;  bat  it  did  not  say  that  they  should  attest 
in  the  presence  of  each  other,  and,  therefore,  it  is  not  re- 
quired. They  may  attest  separately,  and  at  different 
times.1  It  is  to  be  presumed,  that  the  English  rules  6f 
construction  of  the  statute  of  frauds,  in  the  execution  of 
the  will,  apply  in  those  states  which  have  followed  the 
language  of  the  statute ;  but,  in  NeW-York,  the  alterations 
Which  have  been  mentioned  have  rendered  some  of 
these  decisions  inapplicable.* 

At  common  law,  a  will  of  chattels  was  good  without 
writing.'  In  ignorant  ages,  there  was  no  other  way  of 
making  a  will  but  by  words  or  signs.    Bat,  by  the  time 


■Cook  ».  Parsons,  Pree.  in  Ch.  184.    Jones  e.  Lake,  2  Atk.  Rep.  life 
The  witneaMs  mull  subscribe  in  the  presence  of  tho  testator.     Moors  v. 

King,  Prerogative  Court  of  Canterbury,  Mich.  1842. 

*  By  the  report  of  the  English  property  commissioners,  in  April,  1S33,  they 
proponed  that  the  testator1!  signature  should  be  at  the  foot  of  the  will,  and 
thai  it  should  be  attested  by  two  witnesses,  and  that  they  should  subscribe  in 
the  presence  of  each  other.  They  were  for  abolishing  nuncupative,  wilit,  ei- 
cept  in  the  case  of  sailors  and  soldiers;  and  the  English  statute  of  I  Victoria, 
c.  26,  followed  the  suggestion,  and  declared  that  seery  wilt  of  real  or  personal 
estate  must  be  iu  writing,  and  signed  by  the  testator,  or  by  some  other  per- 
son tn  hie  presence  and  by  his  direction,  in  the  presence  of  two  witnesses  at 
one  lime;  though  aoldisrs  and  mariners  in  actuat  service  may  dispose  of  per- 
■anal  estate  as  before,  and  such  signature  must  bo  made  or  acknowledged 
by  the  testator  in  the  presence  of  the  witnesses,  and  the  witnesses  are  to  at- 
test and  subscribe  the  will  in  the  presence  of  the  testator,  but  no  form  of  at- 
testation is  necessary,  and  every  will  thus  executed  is  declared  to  be  valid 
without  any  other  publication  thereof.  This  statute  put  an  end  to  nuncu- 
pative wills,  in  England,  with  the  reservation  only  of  the  two  eicepted 
cases,  and  before  this  statute  the  doctrine  of  the  English  courts  Iras  that  the 
evidence  to  prove  a  nuncupative  will  must  be  strict  and  stringent ;  that  the 
requisitions  of  the  statute  mult  be  strictly  complied  with  in  every  single  par- 
ticular, and  especially  as  to  the  rogatio  tisti-um.  The  deceased  himself  was 
required  by  the  statute  to  bid  the  persons  present  bear  witness.  Bennett  e. 
Jackson,  1  PhUlemore,  190.  Lemann  v.  Bonsai!,  1  Addams'  Rip.  389. 
Some  of  the  American  caass  seem  to  have  indulged  in  a  considerable  relaxa- 
tion of  this  just  and  necessary  requisition  of  the  statute.  Mason  v.  Dun- 
man,  1  Munfttrd,  456.  Parsons  a.  Parsons,  2  Qretaleaf,  C93. 
•  Svinb.  on  Will*,  6. 
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of  Henry  VIII.,  and  especially  in  the  ages  of  Elizabeth 
and  James,  letters  had  become  so  generally  cultivated, 
and  reading  and  writing  so  widely  diffused,  that  verbal, 

unwritten,  or  nuncupative  wills,  were  confined  to 
•517    extreme  cases,  #and  held  to  be  justified  only  upon 

the  plea  of  necessity."  They  were  found  to  be 
liable  to  great  frauds  and  abuses ;  and  a  case  of  frightful 
perjury  in  setting  up  a  nuncupative  will,b  gave  rise  to  the 
statute  of  frauds  of  39  Charles  II.,  c.  3,  which  enacted, 
that  no  nuncupative  will  should  be  good  where  the  estate 
bequeathed  exceeded  thirty  pounds,  unless  proved  by 
three  witnesses,  present  at  the  making  of  it,  and  spe- 
cially required  to  bear  witness ;  nor  unless  it  was  made 
in  the  testator's  last  sickness,  in  his  own  dwelling  house, 
or  where  he  had  been  previously  resident  ten  days  at 
the  least,  except  becoming  sick  from  home,  and  dying 
without  returning,  and  reduced  to  writing  within  six 
days  after  the  testator's  death,  and  not  proved  till  four- 
teen days  after  his  death,  and  the  widow  or  next  of  kin 
has  been  summoned  to  contest  it.  This  regulation  has 
been  incorporated  into  the  statute  law  of  this  country  f 


'  Ptrlcin*,  iso.  4TS.     Sainb.  on  Willi,  33. 

b  Coles  t>.  Mardaunt,  S3  Charlea  II.,  i  Vitey.  196,  Data.  No  court  has 
authority  or  discretion  to  give  effect  to  a  paper  as  a  will,  in  respect  towbich 
the  deceased  had  not  finally  made  up  hie  mind,  or  which  appear*  not  to  be 
intended  to  be  testamentary,  or  (o  have  a  dispositive  or  revocatory  effect. 
Taylor  r.  D'Egvillo,  3  Hagg.  E.  Rep.  303.  Bragge  p.  Dyer,  ibid.  207. 
The  King's  Proctor  r.  Paine",  ibid.  218. 

•  It  was  adopted  aa  the  statute  law  of  New-York  until  1830,  and  it  wa 
re-enacted  in  Ohio,  in  1831,  and  in  New-Jersey,  in  1795,  and  in  the  Matt. 
Retiied  Statute*,  in  1835,  and  in  Indiana,  in  1818,  and  in  Georgia  the 
origins!  statute  of  Charles  II.  is  assumed  and  adopted  as  the  law  of  the  stats. 
So  in  North  Carolina.  But  by  statute  ill  North  Carolina,  all  wills  in  writing 
of  personal  property  after  the  4th  July,  1841,  are  to  be  executed  with  the 
same  formalities  as  wills  of  real  estate,  except  nuncupative  wills.  In  man; 
of  the  other  states  besides  those  mentioned  in  the  text,  as  in  Massachusetts, 
Vermont,  Rhode  Island,  Delaware,  Arkansas,  Missouri,  Michigan,  Mtsns- 
sippi,  South  Carolina  and  Wisconsin,  the  same  form  of  execution  is  requests 
in  wDls  of  personal  and  real  estate.     In  Pennsylvania,  where  the  Enguah 
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but  even  these  legislative  precautions  were  insufficient 
to  prevent  the  grossest  frauds  and  perjury,  in  the  intro- 
duction of  nuncupative  wills.1  And  as  a  further  and 
more  effectual  remedy,  the  New-York  Revised  Statute^ 
declared,  that  no  nuncupative,  or  unwritten  will,  shall 
be  valid,  unless  made  by  a  soldier  while  in  actual  mili- 
tary service,  or  by  a  mariner  while  at  sea;  and  every 
will  of  real  or  personal  property  must  be  equally  sub- 
scribed by  the  testator,  or  acknowledged  by  him  in  the 
presence  of  at  least  two  attesting  witnesses.  In  Penn- 
sylvania, also,  two  witnesses  are  required  to  the  attesta- 
tion of  a  will  of  personal  as  well  as  of  real  estate.  They 
follow,  in  this  respect,  the  ecclesiastical  law  of  England." 
80,  in  Virginia  and  Tennessee,  two  witnesses  are  re- 
quired to  a  will  of  chattels.11  In  South  Carolina,  the  act 
of  1824  requires  that  wills  of  personal  estate  be  attested 
by  three  witnesses ;  and  it  is  a  general  rule  of  law,  and 
one  recognised  in  South  Carolina,  that  a  will  of  personal 
property,  which  operates  upon  the  property  of  the  testa- 
tor existing  at  his  death,  must  be  executed  accord- 
ing to  the  requisites  of  the  law  existing  at  "that     518 


statnto  is  followed,  it  is  held.  Hunt  a  nuncupative  will  ii  not  good  unless  made 
when  the  testator  is  in  extremis,  or  hus  bona  overtaken  byEudden  and  violent 
illness,  and  has  not  time  or  opportunity  to  make  a  written  will.  The  doctrine 
of  the  case  of  Prince  r.  Ilaileton,  in  20  Jofota.  Rep.  502,  (and  which  oase  was 
before  the  New- York  Revised  Statutes  had  nearly  abolished  nuncupative 
wills,;  seems  to  have  been  approved  and  adopted.  Case  of  Priscilla  E.  Yar- 
nell's  will,  4  Ramie,  46. 

•  See  the  caw  of  Prince  o.  Hazleton,  20  John*.  Rep.  502,  whicb  affords 
memorable  proof  of  aucb  practices. 

1  Vol.  ii.  60,  see.  23.    Ibid.  63,  eec.  40. 

•  Lewie  v.  Maris,  1  Dal.  Rep.  278.  Swinburne  on  Will*,  Part  IV.,  eec. 
24,  p.  293. 

■  Bedford  v.  Peggy,  6  Randolph'!  Rep.  316.  Snggett  v.  Kilche.il,  6  Yer- 
gtr,  425.  In  Tennessee  they  follow  generally  the  rule  of  the  English  law, 
that  a  will  of  chattels  is  liberally  construed  and  must  be  executed  with  like 
solemnity.  It  need  not  be  signed  or  sealed  by  tbe  party.  The  authentic: 
wishes  of  the  testator  as  to  the  disposition  of  his  property  it  sufficient.  M'Lean 
v.  M'Lean,  6  Humphreys,  452.     Williams  en  Executors,  vol.  i.  54. 

Vol.  IV.  43 


(oy  Google 


518  °F  REAL  PROPERTY.  [PartVi. 

time."  Lord  Loughborough  had  long  ago  perceived 
the  importance  of  such  a  wise  provision,  and  had  ex- 
pressed a  wish  that  wills  of  real  and  personal  estates 
were  placed  under  the  same  restrictions.11  It  is  now  re- 
quired) in  the  English  ecclesiastical  courts,  that  a  nun- 
cupative will  be  proved  by  evidence  more  strict  and 
stringent  than  that  applicable  to  a  written  will,  even  in 
addition  to  all  the  requisites  prescribed  by  the  statutes 
of  frauds.' 

At  common  law,  an  infant  could  act  as  an  executor  at 
the  age  of  seventeen  ;  though  this  is  now  altered  in  Eng- 
land, by  the  statute  of  38  Geo.  HI.,  c.  87 ;  and  an  alien 
could  be  an  executor.  The  executor  might  act  without 
letters  testamentary;  and  if  one  of  several  executors  re- 
nounced, he  might  afterwards  come  in  and  administer ; 
though  the  court  of  chancery  might  exact  from  him  se- 
curity. An  executor  of  an  executor  succeeded  to  the 
trust  of  the  first  executor.*  But,  by  the  Nap-York  Re- 
vised Statutes,"  some  judicious  improvements  are  made 


*  In  the  matter  of  Eleock'a  will,  4  M'Corft  Rep,  39.  The  English  lav  it 
very  loose  as  to  the  nature  of  the  instnimen t  disposing  of  personal  property ; 
end  marriage  articles,  promissory  notes,  assignment  of  bonds,  letters,  etc, 
though  not  intended  as  will,  yet,  if  they  cannot  operate  in  another  way, 
may  be  admitted  to  probate  as  wills  of  personal  property,  provided  the  in- 
tention of  the  deceased  be  clear  that  the  instrument  should  operate  after  his 
death.    2  Hagg.  E.  Rep.  247. 

k  5  Veiey,  265.  The  better  to  guard  against  the  undue  influenco  to  which 
person!  are  liable  in  their  last  sickness,  the  law  of  Scotland  will  not  allow,  by 
what  is  termed  the  law  of  death-bed,  the  alienation  of  land  to  the  prejudice 
of  the  heir,  if  made  by  a  man  in  hia  last  sickness,  and  within  sixty  days  of 
bis  death.    1  Bell'*  Com.  84—99. 

*  Lemon  e.  Hotmail,  )  Addami'  Rip.  389.  Bat  nuncupative  Willi  are  new 
no  longer  valid  in  England  by  the  statute  of  1  Vict,  c-  36,  except  as  to  the 
wills  of  soldiers  and  mariner*  in  service.  Every  will  must  be  in  writing.  In 
North  Carolina  by  statute,  1840,  wills  of  personal  estate  (nuncupative  villi 
under  regulations  excepted)  must  be  executed  with  the  same  formalities  as 
wills  of  real  estate. 

*  Shtp.  Touch,  by  Proton,  460.  462. 4E4. 
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upon  the  antecedent  law.  It  is  declared  that  infants  un- 
der the  age  of  twenty-one  years,  and  aliens,  not  being 
inhabitants  of  the  state,  are  not  competent  to  serve  as 
executors ;  nor  is  a  married  woman  entitled  to 
letters  testamentary,  unless  with  "the  consent  in  *519 
writing  of  her  husband  ;  and  in  that  case  he  is 
deemed  responsible  for  ber  acts  jointly  with  her.  A 
non-resident  executor  is  required  to  give  the  like  bond  as 
is  required  by  law  of  administrators  ;  and  on  the  objec- 
tion of  a  creditor,  or  other  person  interested  in  the  estate, 
the  surrogate,  on  reasonable  cause  shown,  may  require 
the  like  security  from  any  executor,  either  before  or  after 
letters  testamentary  are  granted.  If  letters  be  granted 
upon  any  will,  the  executors  not  named  in  them  cannot 
act  until  they  appear  and  qualify  ;  nor  can  an  executor 
interfere  with  the  estate,  except  to  pay  funeral  charges, 
before  letters  testamentary  are  granted ;  and  the  power 
of  an  executor  of  an  executor,  to  administer  on  the  estate 
of  the  first  testator,  is  abolished.  These  provisions  are 
calculated  to  secure  fidelity  and  increase  confidence  in 
the  execution  of  a  delicate  and  dangerous  trust. 

The  law  of  Louisiana,  in  respect  to  last  wills,  is  pe- 
culiar. Wills,  under  the  code  of  that  state,  are  of  three 
kinds ;  nuncupative  or  open,  mystic  or  sealed,  and  olo- 
graphic. They  are  all  to  he  in  writing.  The  first,  or 
nuncupative  testament,  is  to  be  made  by  a  public  act  be- 
fore a  notary,  as  dictated  by  the  testator,  in  the  presence 
of  three,  or  five  witnesses,  according  to  circumstances  ; 
and  to  be  read  to  the  testator,  and  signed  by  the  testator 
and  witnesses ;  and  if  the  testator  be  disabled,  another 
person  may  sign  it  for  him,  in  his  presence,  and  that  of 
the  witnesses,  or  it  may  be  executed  by  his  private  sig- 
nature, in  the  presence  of  three,  or  five,  or  seven  wit- 
nesses, according  to  circumstances,  and  they  are  to 
subscribe  it.  The  second,  or  mystic  testament,  is  to  be 
signed  by  the  testator,  and  sealed  up,  and  presented  to  a 
notary  and  seven  witnesses,  with  a  declaration  that  it  is 
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bis  will ;  and  the  notary  and  witnesses  are  to  subscribe 
the  superscription.  Tbe  third,  or  olographic  testament, 
is  one  entirely  written,  and  signed  by  the  testator,  and 
subject  to  no  other  form,  and  may  be  made  out  of  the 
state.  The  attestation  of  subscribing  witnesses  at  the 
bottom  will  not  mar  it,  for  their  signatures  make  no  part 
of  the  will.*  No  woman  can  be  a  witness  to.  a  will  in 
any  case ;  and  no  other  person  who  takes  under  the  will 

can  be  a  witness,  except  it  be  in  the  case  of  a 
"620     'mystic  testament.     These  prescribed  forms  are 

not  requisite  in  (he  testaments  of  certain  descrip- 
tions of  people  made  abroad.  Children  cannot  be  dis- 
inherited but  for  one  often  causes  which  are  enumerated, 
and  all  of  which  relate  to  filial  disobedience,  or  atrocity, 
in  relation  to  parents.  Among  those  acts  are  cruelty  to 
the  parent,  or  an  attempt  on  his  life,  or  a  refusal  to  ransom 
him  from  captivity,  or  to  become  his  security  when  in 
prison.11  There  is  a  provision  made  for  cases  in  which 
the  testator,  or  witnesses,  are  too  illiterate  to  write  their 
names ;  and  the  regulations  in  general  are  complex  and 
singular,*  and,  I  should  think,  not  well  adapted  to  the 
judgment  and  taste  of  the  people  of  the  other  states  in 


•  Andrew*  v.  Andrew",  13  Martin'*  Louis.  Rep.  713.  Knight  o.  Smith, 
3  ibid.  163.     Laugh;  V.  Langley,  V2  Louisiana  Rep.  114. 

»  Civil  Code  of  Louitiana,  art  1567—1614. 

*  The  Civil  Codtof  Louisiana,  on  the  subject  of  the  execution  of  wills,  is 
taken  from  the  Napoleon  Cade.  Under  that  code,  tbe  French  tribunal*  con- 
strued the  law  with  severe  strictness ;  and  ualew  the  testament  itself  proved, 
by  the  terms  used  In  it,  an  absolute  impossibility  that  there  wai  an  otnieuon 
of  tba  formalities  required  by  the  code,  the  will  wai  annulled.  It  fu  at  Inst 
attempted  even  to  annul  a  testamont  for  a  faulty  punctuation !  This  led  to 
■  mitigation  of  the  antecedent  rigorous  doctrine,  and  to  the  establishment  of 
the  reasonable  principle,  that  when  a  clause  in  a  will  ii  susceptible  of  two 
meanings,  it  shall  hare  that  construction  which  will  give  tbe  instrument 
•fleet  Toullier,  Droit  Civil  Francois,  lorn.  v.  390 — 416,  end  particularly 
No.  430.  The  earns  liberal  principles  of  interpretation  hare  been  adapted 
under  the  earns  articles  In  the  civil  code  of  Louisiana.  Ssgbars  a.  ftnlhn 
nun,  13  Marti*',  £•*»*.  its*.  73. 
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the  Union,  who  have  been  accustomed  to  the  more  sim- 
ple provisions  of  the  English  law.' 

V.   The  revocation  of  a  will. 

A  will  duly  made  according  to  law,  is,  in  its  nature, 
ambulatory  during  the  testator's  life,  and  can  be  revoked 
at  his  pleasure."  But  to  prevent  the  admission  of  loose 
and  uncertain  testimony,  countervailing  the  operation  of 
an  instrument  made  with  the  formalities  prescribed,  it  is 
provided  that  the  revocation  must  be  by  another  instru- 
ment executed  in  the  same  manner ;  or  else  by 
burning,  cancelling,  'tearing,  or  obliterating  the  *521 
same,  by  the  testator  himself,  or  in  his  presence, 
and  by  his  direction.  This  is  the  language  of  the  Eng- 
lish statute  of  frauds,  and  of  the  statute  law  in  every 
part  of  the  United  States.8 

A  will  may  be  revoked  by  implication,  or  inference  of 
law ;  and  these  revocations  are  not  within  the  purview 
of  the  statute ;  and  they  have  given  rise  to  some  of  the 
most  difficult  and  interesting  discussions  existing  on  the 
subject  of  wills.  They  are  founded  upon  the  reasonable 
presumption  of  an  alteration  of  the  testator's  mind,  aris- 


•  Under  tha  rule  of  equity,  that  what  ought  to  lio  done  ia  aometlmea  oon- 
sidcrod  u  dona :  the  execution  of  a  will  may  be  controlled  by  equitable  view* 
of  the  subject  Thai  land,  which  hai  been  agreed  or  directed  to  be  sold,  it 
considered  aa  money ;  and  money  which  haa  been  agreed  or  directed  to  be 
laid  oat  ia  the  pnrchass  of  land,  ia  considered  na  land  ;  and,  therefore,  ia 
equity,  money  directed  to  be  laid  out  In  land  will  not  pan  by  a  will,  unless 
executed  aa  if  (he  property  were  land  ;  bnt  land  directed  to  be  contorted 
into  money,  will  pia  by  a  will  competent  to  pan  money. 

•  Vinyor'i  caae,  8  Co.  81,  b. 

•  See  VUG Nmo-York United  Statutf.vo].  ii.  64,  aeo.  43.  Ctrifitk't  £•» 
RcgitltT.  Collection  of  Statute;  by  J.  Ant  ion,  Esq.  1  Revised  Coil  of 
Virginia,  a.  104,  nee.  3.  Mattachutetti,  Neu-Jertty,  and  other  Rmited 
Statute  code*  The  English  statute  of  frauds  did  not  require  the  wilt  to  be 
signed  in  the  preitnc*  of  the  witnesses,  bnt  it  required  the  instrument  of 
revocation  to  be  signed  in  their  presence.  The  Revised  Statutes  of  New- 
York,  Maaaaobuaetta,  Virginia.  tte~,  require  the  same  precise  formalities  in 
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ing  from  circumstances  since  the  making  of  the  will, 
producing  achange  in  his  previous  obligations  and  duties. 
The  case  stated  by  Cicero,*  is  often  alluded  to,  in  which 
a  father,  on  the  report  of  the  death  of  his  son,  who  was 
then  abroad,  altered  his  testament,  and  appointed  another 
person  to  be  his  heir.  The  son  returned  after  the  father's 
death,  and  the  centumviri  restored  the  inheritance  to 
him.  There  is  a  case  mentioned  in  the  Pandects  to  the 
same  effect  ;b  and  it  was  the  general  doctrine  of  the  Roman 
law,  that  the  subsequent  birth  of  a  child,  unnoticed  in 
the  will,  annulled  it  This  is  the  rule  in  those  countries 
which  have  generally  adopted  the  civil  law,  Testaments. 
rwmpivntur  agnatione posthumi ,-e  and  there  isnot,  perhaps, 
any  code  of  civilized  jurisprudence,  in  which  this  doc- 
trine of  implied  revocation  does  not  exist,  and  apply 
when  the  occurrence  of  new  social  relations  and  moral 
duties  raises  a  necessary  presumption  of  a  change  of  in- 
tention in  the  testator.  It  is  a  settled  rule  in  the  English 
law,  that  marriage  and  the  birth  of  a  child,  subsequent 

to  the  execution  of  the  will,  are  a  revocation  in 
•522     law  of  a  will  of  real  as  well  as  of  personal  •estate, 

provided  the  wife  and  child  were  wholly  unpro- 
vided for,  and  there  was  an  entire  disposition  of  the  whole 


•  DeOiat.  I.  l,o.  38. 

*  Dig.  £8.  5.  99.  The  Statuit  of  Ohio,  1831,  p.  343,  make*  provieion  far 
euch  an  identical  cue,  and  revokes  the  will  pro  ianto.  So,  in  Kentucky, 
under  tbe  construction  given  to  their  statute  of  Willi,  after-bora  and  poethn- 
mooe  children,  pretermitted  in  the  will,  and  not  provided  for  by  settlement*, 
are  entitled  to  inch  sharco  of  the  oatate  as  they  would  have  taken  if  no  will 
had  been  made.  Haskina  b.  Spiller,  1  Dana'*  Ken.  Rep.  170.  So  in  Ala- 
bama, Aikin'a  Dig.  2d  ed.  449.  In  Virginia,  New-Jaraey,  and  Connecticut, 
and  prnbahly  in  other  states,  it  is  provided  by  statute,  that  if  the  testator 
had  no  issue  whea  he  made  hin  will,  and  dine,  leaving  JaaUB,  or  a  poathnmona 
child  be  bom,  end  the  will  makes  no  provision  for  such  an  event  or  contin- 
gency, the  will  becomes  wholly  void.  Recited  Cade  of  Virginia,  vol.  i.  324. 
Elmer'tDig.  131.600,601.  Statutes  of  Connecticut,  ie.38,p.  227.  R.  S. 
H.  J.,  1847. 

'  Cic.de  Or  at.  1.57.  Itut.  S.  13.  Proem.  Ftniert  Com.  h.t.  Huhtr, 
3.1,3.5..  Rid.  tit  17,  ho.  1. 
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■estate  to  their  exclusion.  This  principle  of  law  is  incon- 
trovertibly  established  ;"  though  it  is  said  to  have  been 
no  part  of  the  ancient  jurisprudence  of  England ;  and 
the  first  case  that  recognized  the  rule  that  the  subsequent 
birth  of  a  child  was  a  revocation  of  a  will  of  personal 
property,  was  decided  by  the  court  of  delegates,  upon 
appeal,  in  the  reign  of  Charles  II. ;  and  it  was  grounded 
-upon  the  law  of  the  civilians."  The  rule  was  next  ap- 
plied in  the  case  of  Lugg  v.  Lugg  ,rf  and  it  was  shown 
by  Dr.  Hay,  in  Shepherd  v.  Shepherd,*  to  have  been  con- 
tinued, down  to  1770,  as  the  uncontradicted  and  settled 
law  of  doctors  commons,  that  a  subsequent  marriage 
and  a  child,  amounted  to  a  revocation  of  a  will ;  but 
that  one  of  these  events,  without  the  concurrence  of  the 
other  was  not  sufficient. 

The  rule  was  applied  in  chancery  to  a  devise  of  real 
estate,  in  Brown  v.  Thompson  /•  but  it  was  received  with 
doubt  and  hesitation  by  Lord  Hardwicke,  and  Lord  Nor- 
thington.'  The  distinction  between  a  will  of  real  and 
personal  estate  could  not  well  be  supported ;  and  Lord 
Mansfield  declared,  that  he  saw  no  ground  for  a  distinc- 
tion.' The  great  point  was  finally  and  solemnly  settled, 
in  1771,  by  the  court  of  exchequer,  in  Christopher  v. 
Christopher?  that  marriage  and  a  child,  were  a  revoca- 
tion of  a  will  of  land.     The  court  of  K.  B.,  have  since 


■  The  rule  that  marriage  and  the  birth  of  \  child  are  an  implied  revocation, 
doee  not  apply  in  canes  where  tbe  whole  estate  ie  not  devised  by  the  will, 
dot  in  all  cam  where  a  man  baa  children  by  ■  farmer  marriage.  Denman, 
Cb.  J.,  in  Dow  1.  Edlin,  4  Adolpk.  £  Ellit,  583. 

■>  Overbury  v.  Ovorbury,  3  Shan.  Rep.  253. 

*  1  hi.  Raym.  441.     Sails.  Rep.  593, 

*  5  Term  Rep.  51,  note. 

*  1  Eg.  Cat.  Abr.  413,  pi.  15.    1  P.  Wnu.  304,  note  by  Mr.  Coi. 

*  Paraona  «.  Lance,  1  Vetey,  189.  Amb.  .557.  Jackaon  v.  Hntlock,  3 
Eden's  Rep.  363. 

*  Wellington  o.  Wellington,  4  Burr.  Rep.  9165. 

*  Dicltcn't  Rip.  445. 
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decided,*  after  great  deliberation,  that  marriage  and  the 
birth  of  a  posthumous  child,  were  an  implied  revocation 

of  a  will  of,  real  estate. 
•593  -It  is  generally  agreed,  that  the  implied  revo- 
cation by  a  subsequent  marriage  and  a  child, 
being  founded  on  the  presumption  of  intention,  may  be 
rebutted  by  a  parol  evidence.  This  was  so  held  by  the 
K.  B.,  in  Brady  v.  Cubittf  but  the  rule  was  subse- 
quently questioned  ;"  and  there  has  been  great  difficulty 
in  prescribing  the  extent  of  the  admission  of  circum- 
stances which  would  go  to  rebut  the  presumption  of  a 
revocation.  The  court  of  K.  B.,  in  Kenebel  v.  Scraflen,* 
held,  that  marriage  and  a  child  were  a  revocation  of  a 
will,  when  the  wife  and  children  were  wholly  unprovided/or, 
and  there  was  an  entire  disposition  of  the  whole  estate. 
But  whether  the  revocation  could  be  rebutted  by  parol 
proof  of  subsequent  declarations  of  the  testator,  or  other 
extrinsic  circumstances,  though  there  was  no  provision 
in  the  will  for  those  near  relatives,  was  a  question  on 
which  the  court  gave  no  opinion.  If  the  wife  and  chil- 
dren be  provided  for  by  a  settlement,  it  is  now  under- 
stood to  he  the  rule,  that  marriage  and  a  child  will  not 
revoke  a  will ;  and  this  case  forms  an  exception  to  the 
general  rule.* 

The  English  law  on  this  subject  was  reviewed  in  New- 
York,  in  the  case  of  Brush  v.  WUkimf  and  it  was  ad- 
judged to  be  the  law  in  New-York,  founded  on  those  de- 
cisions, that  subsequent  marriage  and  a  child  wen  an 


*  Dae  u.  Lancashire,  5  Term  Rep.  49. 
»  Deng.  Rep.  31. 

•  Lord  Alvenley,  4  Tetcy,  848. 

*  3  Eatt't  Rep.  530. 

•  Ei  ports  Hie  Earl  of  Ilchenter,  7  Veiey,  348.  In  Foi  r.  Mareton,  in  lbs 
Prerogatire  Court  of  Canterbury,  Won  Sir  Herbert  Jenner,  {1  Carina,  434,) 
parol  declaration*  of  testator  were  admitted  to  robot  the  implied  n 
of  a  will  of  personal  estate  from  marriage  and  the  birth  ot  a 

'  4  John,,  Ck.  Rip.  506. 
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implied  revocation  of  a  will,  either  of  real  or  personal 
estate,  and  that  such  presumptive  revocation  might  be  re- 
butted by  circumstances.  The  better  opinion  is,  that 
under  the  English  law  there  must  be  the  concurrence  of 
a  subsequent  marriage  and  a  subsequent  child,  to  work 
a  revocation  of  a  will ;  and  that  the  mere  subsequent 
birth  of  children,  unaccompanied  by  other  circum- 
stances, would  not  amount  to  a  presumed  revoca- 
tion. This  was  the  rule  laid  down  "by  Sir  George  *524 
Hay,  in  Shepherd  v.  Shepherd*  and  by  the  Court 
of  K.  B.,  in  While  v.  Barford.b  Sir  John  Nicholl,  in 
Johnston  v.  Johnston,'-  pressed  very  far,  and  very  forcibly, 
the  more  relaxed  doctrine,  that  it  was  not  an  essential 
ingredient  in  these  implied  revocations,  that  marriage 
and  a  child  should  both  occur,  to  create  them ;  and  he 
held,  that  a  birth  of  a  child,  when  accompanied  with  other 
circumstances,  leaving  no  doubt  of  the  testator's  intention, 
would  be  sufficient  to  revoke  the  will  of  a  married  man. 
The  case  in  which  he  pressed  the  rule  to  this  extent, 
was  one  that  contained  so  much  justice  and  persuasive 
equity  in  favour  of  the  revocation,  that  it  must  have 
been  difficult  for  any  court,  with  just  and  lively  moral 
perceptions,  to  resist  his  conclusion.  He  placed  the  doc- 
trine of  implied  revocation,  not  where  Lord  Kenyon  had 
placed  it,  on  any  tacit  condition  annexed  to  the  will,  but 
on  the  higher  and  firmer  ground,  where  Lord  Mansfield, 
and,  indeed,  the  civil  law,  had  placed  it— on  a  presumed 
alteration  of  intention,  arising  from  the  occurrence  of 
new  moral  duties,  which,  in  every  age,  and  in  almost 
every  breast,  have  swayed  the  human  affections  and 
conduct.  It  was  doubted,  however,  in  the  case  of  Brush 
v.  Wilkins,  whether  Sir  John  Nicholl  had  not  carried 
this  point  of  revocation  further  than  the  English  law 


*  5  Ttm  Rep.  51,  cote. 
»  4  MaaU  $  Stlw.  10. 
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would  warrant,  and  which  had  never  adopted  the  notion 
of  the  inofficiosum  tcstamentum  of  the  civil  law.  In  a  sub- 
sequent case,'  Sir  John  Nicholl  seems  to  have  regained 
the  former  track  of  the  law;  and  he  lays  down  the 
general  doctrine,  that  a  will  is  presumptively  revoked 
by  marriage  and  issue,  and  that  the  presumption  may 
be  rebutted  by  unequivocal  evidence  of  an  intention 
that  the  will  should  operate,  notwithstanding  those  sub- 
sequent events.  Thus,  it  has  been  held,  in  pursuance 
of  this  principle,  that  marriage  and  issue  are  not  a  re- 
vocation of  a  will,  when  there  are  children  of  a  former 
marriage,  and  there  is  a  provision  for  a  second  wife  and 
her  issue.b 

In  this  country,  we  have  much  statute  regulation  on 
the  subject  There  is  no  doubt  that  the  testator  may, 
if  he  pleases,  devise  all  his  estate  to  strangers,  and  dis- 
inherit his  children.  This  is  the  English  law,  and  the 
law  in  all  the  states,  with  the  exception  of  Louisiana. 
Children  are  deemed  to  have  sufficient  security  in  the 

natural  affection  of  parents,  that  this  unlimited 
•525     power  of  disposition  will  *not  be  abused.  If,how- 

ever,  the  testator  has  not  given  the  estate  to  a  com- 
petent devisee,  the  heir  takes,  notwithstanding  the  testa- 
tor may  have  clearly  declared  his  intention  to  disinherit 
-  him.     The  estate  must  descend  to  the  heirs,  if  it  be  not 


•  Gibbon*  e.  Crosi,  3  Addami  Rep.  455.  See,  aba,  Talbot  t>.  Talbot,  1 
Hogg.  Ecclt.  Rep.  705,  to  the  tamo  point. 

k  Johnson  r.  Wells,  2  Ilagg.  Ecclt.  Rep.  561.  The  English  law,  u  it 
■toad  prior  to  the  statutes  of  T  Wm.  IV.,  and  1  Vict,  c  26,  (and  for  which, 
Vide  infra,  p.  533,)  was  declared  in  Marston  r.  Roe,  8  Adolpk.  $  EUit,  14, 
m  the  Kick,  Chamber,  to  be,  that  if  an  unmarried  man  without  any  child 
by  n  former  wife,  devised  hit  estate,  and  left  no  provision  for  an;  child  by  a 
future  marriage,  notwithstanding  he  might  have  made  provision  therein  for 
a  future  wife,  the  law  annexed  a  tacit  condition  to  such  a  will,  that  if  be 
afterwards  married,  and  had  a  child,  the  will  should  be  revoked,  and  evi- 
dence WBJ  not  admissible  to  rebut  that  presumption  or  destroy  that  con- 
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legally  vested  elsewhere,'  This  is  in  conformity  to  the 
long  established  rule,  that  in  devises  to  take  place  at 
some  distant  time,  and  no  particular  estate  is  expressly 
created  in  the  mean  time,  the  fee  descends  to  the  heir. 
But  by  the  statute  laws  of  the  states  of  Maine,  Vermont, 
New-Hampshire,  Massachusetts,11  Connecticut,  New- 
York,8  New-Jersey,  Pennsylvania,  Delaware,  Ohio,  and 
Alabama,  a  posthumous  child,  and,  in  all  of  those  states 
except  Delaware  and  Alabama,  children  born  after  the 
making  of  the  will,  and  in  the  lifetime,  of  the  father,  will 
inherit  in  like  manner  as  if  he  had  died  intestate,  unless 
some  provision  be  made  for  them  in  the  will,  or  other- 
wise, or  they  be  particularly  noticed  in  the  will.4  The 
reasonable  operation  of  this  rule  is  only  to  disturb  and 
revoke  the  will  pro  tanto,  or  as  far  as  duty  requires. 
The  statute  law  in  Maine,  •New-Hampshire,  Mas-  *6S6 
sachusetts,  and  Rhode  Island,  goes  further,  and 
applies  the  same  relief"  to  all  children,  and  their  legal  re- 
presentatives, who  have  no  provision  made  for  them  by 
will,  and  who  have  not  had  their  advancement  in  their 
parent's  life,  unless  the  omission  in  the  will  should  ap- 
pear to  have  been  intentional.  In  South  Carolina,  the 
interference  with  the  will  applies  to  posthumous  chil- 


•  Demi  ».  Gaakin,  Coap,  Rep.  657.  Jackson  e.  Schaubcr,  7  Coieen's 
Rep.  137.    S.  C.  3  WtntUlT*  Rep.  1. 

1  Mauachusttlt  Revised  Statute;  1B35,  part  2,  tit  3,0.62,  nc.  6. 

'  New-York  RetUcd  Statute;  vol.  iu  65,  sec.  49. 

*  In  Pennsylvania  and  Delaware,  marriage,  or  an  after-child  not  provided 
for,  is.  a  revocation  pro  tanto  only.  In  Pennsylvania,  under  the  construction 
given  to  their  act  of  1794,  tba  subsequent  birth  of  iaiue  it,  in  if  elf,  a  revo- 
cation of  a  previoiui  (Fill,  so  far  only  aa  regards  such  issue,  on  the  ground 
that  it  produces  a  change  in  the  obligations  and  dutiei  of  the  testater.  Tom- 
hnson  v.  Tomlinson,  1  Aehmeaii,  224.  Thie  appears  to  bo  the  sound  ddc- 
trine  on  the  subject  Id  Ohio,  Indiana,  Illinois,  and  Connecticut,  the  birth 
of  a  child  avoid*  the  will  in  (olo.  Statute!  of  Ohio,  1831,  p.  343.  Statute* 
of  Connecticut,  1831,  p.  300.  Statute*  of  I Bimrit,  1823,  and  of  Indiana,* 
1831.  This  is  the  case  in  which  no  provision  is  made  by  the  will  for  inch  a 
contingency. 
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dren j  and  it  is  likewise  the  law,  that  marriage  and  a 
child  work  a  revocation  of  the  will.  In  Virginia  and 
Kentucky,  a  child  born  after  the  will,  if  the  testator  had 
no  children  before,  is  a  revocation,  unless  such  child 
dies  unmarried,  or  an  infant.  If  he  had  children  before, 
after-born  children,  unprovided  for,  work  a  revocation 
pro  tanto.  In  the  states  of  Maine,  Massachusetts,  Rhode 
Island,  Connecticut,  New-York,  Maryland,  and,  proba- 
bly, in  other  states,  if  the  devisee  or  legatee  dies  in  the 
lifetime  of  the  testator,  his  lineal  descendants  are  entitled 
to  his  share,  unless  the  will  anticipates  and  provides  for 
the  case.  This  is  confined,  in  Connecticut,  to  a  child,  or 
grandchild ;  in  Massachusetts,  Rhode  Island,  and  Maine, 
to  them,  or  their  relations ;  and  in  New- York,  to  children 
or  other  descendants.  The  rule  in  Maryland  goes  further, 
and  by  statute,  no  devise  or  bequest  fails  by  reason  of 
the  death  of  the  devisee  or  legatee  before  the  testator ; 
and  it  takes  effect  in  like  manner  as  if  they  had  survived 

the  testator.* 
•527         "By  the  New-York  Remsed  Statutes,''  if  the  will 

disposes  of  the  whole  estate,  and  the  testator  after- 
wards marries,  and  has  issue  born  in  his  lifetime,  or  after 
his  death,  and  the  wife  or  issue  be  living  at  his  death,* 
the  will  is  deemed  to  be  revoked ;  unless  the  issue  be 
provided  for  by  the  will,  or  by  a  settlement,  or  unless 
the  will  shows  an  intention  not  to  make  any  provision. 
No  other  evidence  to  rebut  the  presumption  of  such  re- 
vocation is  to  be  received.  This  provision  is  a  declara- 
tion of  the  law  of  New-York,  as  declared  in  Brush  v. 
Wilkint,  with  the  additional  provision  of  prescribing  the 


■  Laws  of  the  several  Statu  in  Mr.  Antlion't  collection.  Gtijjitk'i  L*m 
Register,  h.  t  Digest  of  Rhode  Iiland  Stututt*.  1798,  p.  983.  6  Host.  £- 
John:  54.  Nea-York  Revised  Statutes,  to),  ii.  66,  ice.  53.  Man.  Re- 
united Statutes,  1835,  put  3,  tit.  3,  c.  63. 

»  Vol.  ii.  64,  mc.  43. 

•  Tli*  ■U.tnte  mut  mean  here  to  relet  eqtwU;  to  the  poeUraraoa*  mm*. 
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exact  extent  of  the  proof  which  is  to  rebut  the  presump- 
tion of  a  revocation,  and  thereby  relieving  the  courts 
from  all  difficulty  on  that  embarrassing  point.* 

The  will  of  a  feme  sole  is  revoked  by  her  marriage. 
This  is  an  old  and  settled  rule  of  law ;  and  the  reason  of 
it  is,  that  the  marriage  destroys  the  ambulatory  nature 
of  the  will,  and  leaves  it  no  longer  subject  to  the  wife's 
control.  It  is  against  the  nature  of  a  will,  to  be  absolute 
during  the  testator's  life,  and  therefore  it  is  revoked  in 
judgment  of  law  by  the  marriage.1'  If  the  wife  survives 
her  husband,  the  will,  according  to  the  opinion  of  Ser- 
geant Manwood,"  revives,  and  takes  effect  equally  as  if 
she  had  continued  a,  feme  sole.  But  the  strong  language 
of  the  judges  in  the  modern  cases,  in  which  they  declare 
that  the  will  becomes  revoked  and  void  by  the  mar- 
riage,11 would  seem  to  bar  the  conclusion  of  the  learned 
sergeant ;  and  Mr.  Roper,  in  his  laborious  and  accurate 
treatise  on  the  Law  of  Property,  in  relation  to  hus- 
band and  wife,*  assigns  "very  good  reasons  why  *528 
the  will  cannot  be  deemed  to  have  revived  by  the 
death  of  the  husband.  The  provision  in  the  New-York 
Revised  Statutes,1  declaring  that  the  will  of  a  married 
woman  shall  be  deemed  revoked  by  a  subsequent  mar- 


*  In  Havens  v.  Vandonhergri,  1  Denio,  37,  it  TO  adjudged  that  marriage 
and  the  birth  of  n  child,  were  an  implied  revocation  of  a  previous  will,  if 
there  be  no  provision  in  or  ant  of  the  will  for  auch  new  relations,  though  the 
presumption  of  a  revocation  may  be  repelled  by  circumstances  showing  that 
the  testator  intended  the  will  to  stand,  sot  withstanding  the  change  in  hi) 

k  Font  and  Hembling'a  eaae,  4  Co.  60,  b. 

*  Plowd.  Rep.  343,  a. 

*  Hodaden  r.  Lloyd,  3  Bro.  534.  Doe  t>.  Staple,  3  Term  Rep.  664.  Long 
e.  Aldred,  3  Addams,  48.  Bnt  the  will  of  a  /ems  covert,  made  during 
marriage  under  a  power  is  not  revolted  by  her  surviving  her  husband. 
Horwan  e.  Thompson,  3  Hegg.  Eeelt-  Rep.  239. 

*  Vol.  ii.  69. 

*  Vol.  ii.  64,  sen-  44.    Thai  is  also  the  English  law,  9  Curttu,  336,  Phil 


3,0itizcd  oy  GoOgIC 


528  0F  RKAL  PROPERTY.  IPart  Vi- 

llage, effectually  puis  an  end  to  the  question  under  that 
statute.  A  second  will  is  a  revocation  of  a  former  one, 
provided  it  contains  words  expressly  revoking  it,  or 
makes  a  different  and  incompatible  disposition  of  the 
property.  Unless  it  can  be  found  to  have  contained  one 
or  the  other,  it  is  no  revocation  of  a  former  will.*  Any 
alteration  of  the  estate  or  interest  of  the  testator  in  the 
lands  devised,  by  the  act  of  the  testator,  is  held  to  be  an 
implied  revocation  of  the  will,  on  the  ground,  principally, 
of  its  being  evidence  of  an  alteration  of  the  testator's 
mind.  A  sale  of  the  estate  devised  operates,  of  course, 
as  a  revocation ;  for  the  testator  must  die  while  owner 
of  the  land,  or  the  will  cannot  have  effect  upon  it,  A 
valid  agreement,  or  covenant  to  convey  lands,  which 
equity  will  specifically  enforce,  will  also  operate  is 
equity  as  a  revocation  of  a  previous  devise  of  the  same. 
It  is  as  much  a  revocation  of  the  will  in  equity,  as  a 
legal  conveyance  of  the  land  would  be  at  law ;  for  the 
estate,  from  the  time  of  the  contract,  is  considered  as  the 
real  estate  of  the  vendee." 

Not  only  cotracts  to  convey,  but  inoperative  convey- 
ances, will  amount  to  a  revocation  of  a  devise,  to  the  ex- 
tent of  the  property  intended  to  be  affected,  if  there  be 
evidence  of  an  intention  to  convey,  and  thereby  to  re- 
voke the  will.1  A  bargain  and  sale  without  enrolment, 
feoffment  without  livery  of  seisin,  a  conveyance 
*§29  upon  a  consideration  "which  happened  to  fail,  or 
a  disability  in  the  grantee  to  take,  have  all  been 
admitted  to  amount  to  a  revocation,  because  so  intended.1* 


*  Hitching  t.   Basset,  3  Mad.  Rep.  303.     Goodright  v.  Harwood,  Cmsp- 

•Rtp.m. 

k  Collar  e.  Layer,  2  P.  Wmt.  622.  Eider  «.  Wager,  ibid.  333.  Mayer  n. 
Gowland,  Dickenf  Sep.  563.  Knotty*  c.  Alcock,  5  Vcte y,  G54.  Vainer  a. 
Jeffrey,  2  Saaaet.  Rep.  268.    Walton  v.  Walton,  7  John*.  CK  Rep.  95a 

*  Montague  e.  Jeffreys,  1  Roll.  Abr.  615. 

*  Roper  v.  Radclifle,  10  Mod.  Rtp.  230.  Lord  Hardwicke  and  Lord  El- 
don,  3  Atk.  Sep.  748.  803.    7  Vetty,  273.    2  Swan*.  Rep.  388. 
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If,  however,  the  testator  substitutes  a  new  disposition  of 
the  land,  and  intends  to  revoke  the  will  by  means  of  that 
substitution,  in  that  case,  if  the  instrument  cannot  have 
that  effect;,  and  the  substitution  fails,  there  is  no  revoca- 
tion.' It  is  further  the  acknowledged,  but  very  Btrict 
and  technical  rule  of  law,  that  if  the  testator  conveys 
away  the  estate,  and  then  takes  it  back  by  the  same  in- 
strument, or  by  a  declaration  of  uses,  it  iB  a  revocation, 
because  he  once  parted  with  the  estate.  Either  an  in- 
tention to  revoke,  or  an  alteration  of  the  estate  without 
such  an  intention,  will  work  a  revocation."  The  law  re- 
quires, that  the  same  interest  which  the  testator  had 
when  be  made  the  will  should  continue  to  be  the  same 
interest,  and  remain  unaltered  to  his  death.  The  least 
alteration  in  that  interest  is  a  revocation.  If  the  testa- 
tor levies  a  fine,  or  enfeoffs  a  stranger  to  his  own  use,  it 
is  a  revocation,  though  the  testator  be  in  of  his  old  use.* 
Lord  Hardwicke,  in  Parsont  v.  Freeman,11  admitted, 
that  these  were  prodigiously  strong  instances  of  the 
severity  of  the  rule ;  and  Lord  Mansfield  observed,  that 
the  Earl  of  Lincoln')  case,  decided  upon  the  same  prin- 
ciple, was  shocking ;  and  that  some  overstrained  reso- 
lutions of  the  courts  upon  constructive  revocations 
contrary  to  the  real  intention  of  the  testator,  had 
brought  scandal  upon  the  law."  The  unreasonableness 
of  the  rule,  holding  an  act  to  be  a  revocation, 
•which  was  not  so  intended,  and  even  when  the  #530 
intention  was  directly  the  contrary,  has  been  often 
complained  of;  and  the  English  courts  have  latterly  shown 


•  Lord  Eld™,  7  Vtmy,  373.  4  East's  Rep.  419.  4  RustdVi  Rep  452, 
453.  a  P. 

t  Distor  v.  Diiter,  3  Lev.  Rep.  108.  Barley  i.  Darley,  3  Will.  Rep.  6. 
If  the  testator  be  diweiaed,  and  die  before  re-entry,  it  u  at  common  law  » 
relocation  of  the  will.     1  Roll.  Abr.  616,  tit  Denim,  S. 

•  TraTor.Cb.  J.,  in  Arthur  e.  Bockenham,  Fitxgib.  Sep.  340. 
'  3  Mk.  Rep.  74S. 

•  3  Burr.  Rep.  1491.    Doug.  Rep.  723. 
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a  strong  disposition  not  to  assume  the  doctrine,  unless 
there  was  some  express  authority  for  it.* 

The  doctrine,  hard  and  unreasonable  as  it  appears  in 
some  of  its  excrescences  on  this  subject,  and  notwith- 
standing it  has  been  repeatedly  assailed  by  great  weight 
of  argument,  has,  nevertheless,  stood  its  ground  immo- 
vably, on  the  strength  of  authority,  as  if  it  had  been  one 
of  the  essential  landmarks  of  property.  The  cases  have 
beeninvestigated  and  discussed  with  the  utmost  research 
and  ability,  by  the  courts  of  law  and  equity,  and  the 
principle  again  and  again  recognized  and  confirmed, 
that  by  a  conveyance  of  the  estate  devised,  the  will  was 
revoked,  because  the  estate  was  altered,  though  the  tes- 
tator took  it  back  by  the  same  instrument,  or  by  a  de- 
claration of  uses."  The  revocation  is  upon  the  technical 
ground,  that  the  estate  has  been  altered,  or  new  mo- 
delled, since  the  execution  of  the  will.  The  rule  has 
been  carried  so  far,  that  if  the  testator  suffered  a  re- 
covery, for  the  very  purpose  of  confirming  the  will,  it 
was  still  a  revocation,  for  there  was  not  a  continuance 
of  the  same  unaltered  interest.  There  is  an  exception 
to  the  rule  in  the  case  of  mortgages,  and  charges  on  the 
estate,  which  are  only  a  revocation  in  equity  pro  tanto, 
or  quoad  the  special  purpose ;  and  they  are  taken  oat 
of  the  general  rule  on  the  fact  of  being  securities  only.* 
These  doctrines  of  the  English  cases  have  been  re- 


•  Charrnm  ».  Chirms*,  14  Vtuy,  584.  Vomer  v.  Jeffrey,  3  Barnw.  $ 
Aid.  463. 

»  Goodtill*  v.  Otway,  I  Bat.  £  Putt.  5TG.  7  Term  Rep.  399.  S.  C  3 
Vest j,  650.     Kean's  will,  9  Dana'i  Kentucky  Sep.  25. 

•  Sparrows.  Hardcaatle.  3  Atk.  Rep.  798.  8.C.  1  Term  Rep.  416,  no!s. 
Bridge*  v.  The  Dutches*  of  Chendos,  3  Veity,  jr.,  417.  Gate  r.  Holford, 
3  Vuty,  360.  7  Term  Rep.  339.  1  Bo:  $  Pull,  576.  S.  C.  Humood  a, 
Oglnnder,  6  Ve»ey,  221.  In  the  above  case  of  Cave  ».  Holford,  the  doctrine 
of  these  implied  revocation*  was  elaborately  di*cua*ed  and  inatained,  bat 
Lard  Ch.  J.  Eyre,  in  n  learned  opinion,  endeavored,  tbottgh  nmnmir— fiiUj. 
tOKstrict  the  application  of  the  precedent*. 
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viewed  in  this  country,  and  assumed  to  be  binding, 
as  part  of  the  settled  "jurisprudence  of  the  land,  *63I 
It  was  decided  that  a  contract  for  a  Bale  of  the  land 
was  a  revocation  of  the  devise,  even  though  the  contract: 
should  afterwards  be  rescinded,  and  the  testator  restored 
to  his  former  tide.  Legal  and  equitable  estates,  as  to 
these  implied  revocations,  were  deemed  to  stand  on  the 
same  ground.*  It  has  also  been  held,"  that  if  the  testa- 
tor, after  devising  a  mortgage,  forecloses  it,  or  takes  a 
release  of  the  equity  of  redemption,  it  is  a  revocation  of 
the  devise.  It  is  equally  a  revocation,  if  he  cancelled 
the  mortgage,  and  took  an  absolute  deed ;  for  it  was  an 
alteration  of  the  interest,  and  a  new  purchase.  Some  of 
the  excesses  to  which  the  English  doctrine  has  been 
carried,  have  not  been  acquiesced  in,  but  the  essential 
rules  have  been  taken  to  be  law. 

A  codicil  is  an  addition,  or  supplement  to  a  will,  and 
must  be  executed  with  the  same  solemnity.*  It  is  no 
revocation  of  a  will,  except  in  the  precise  degree  in 
which  it  is  inconsistent  with  it,  unless  there  be  words  of 
revocation.d  If  the  first  will  be  not  actually  cancelled, 
or  destroyed,  or  expressly  revoked,  on  making  a  second, 
and  the  second  will  be  afterwards  cancelled,  the  first 
wiH  is  said  to  be  revived.*    But  the  first  will  is  not  re- 


•  Walton  n.  Walton,  7  John*.  Ch.  Hep.  358. 

•  Ballard  s.  Carter,  5  Pieh  Rtp.  113. 

•  Nete-York  Revined  Statutes,  vol.  ii  64,  sec.  42. 

4  Brant  ».  Wilson,  8  C oteen'i  Rep.  56.  If  a  testator  intends  to  revoke  a 
will  by  an  instrument  malting  now  dispositions,  this  La  only  a  conditions!  in- 
tention to  revoke  tba  first  will,  and  if  be  leave*  the  Mcond  will  incomplete, 
the  fint  mil  remaina  good,  for  there  ie  wanting  lbs  requisite  evidenoe  of  re- 
vocation. Winter  t>.  Pratt,  2  Brad.  £  Bing.  652.  Bethell  o.  Moore,  2  Deo. 
•>  AXlb.Sll. 

•  Goadright  r.  Glaiier,  4  Burr.  Rep.  2512.  It  is,  however,  not  quite  set- 
tled, whether  the  revocation  of  a  second  will  revive*  a  former  uncancelled 
will;  and  tach  an  offset  will  depend  on  circumstances.  Kirkardbright  o. 
Kirkardbright,  1  Ilagg .  Eeelt.  Rep.  325.  In  Helyar  v.  Helyar,  (RsparU  in 
the  time  of  Sir  Geo.  Lee,  by  Phillimare,  vol.  i.  474,)  decided  by  Sir  Geo.  Lee, 

Vol.  IV.  44 
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vived,  if  the  testator  makes  a  second,  and  actually  cancels 
the  first  by  an  absolute  act  rendering  it  void,  and  then 
cancels  the  second  will ;  it  will,  in  such  a  case,  require  a 

republication  to  restore  the  6rst  will."  The  mere 
•682    act  of  cancelling  a  will  does  not  amount  "t.o  any 

thing)  unless  it  be  done  animo  reeocandi.  The  in- 
tention is  an  inference  to  be  drawn  from  circumstances ; 
and  the  fact  of  cancelling  may  be,  in  many  cases,  an 
equivocal  act.  If,  however,  the  will  be  found  cancelled, 
the  law  infers  an  intentional  revocation ;  for  it  is  prima 
facie  evidence  of  it,  and  the  inference  stands  good  until 
it  be  rebutted."  The  inference  is  the" same,  and  it  would 
require  strong  proof  to  rebut  it,  if  a  will  be  traced  to  the 
parry's  possession,  and  be  not  forthcoming  at  his  death." 


in  the  Prerogative  Court,  in  1 754,  it  was  held,  thai  the  execution  of  a  second 
will  of  a  different  purport  vu,  by  law,  a  revocation  of  the  first,  though  tke 
tecond  does  not  now  appear. 

■  Bartonella, w  «.  Gilbert,  Coicp.  Rep.  49.  Semnua  v.  Semmea,  T  JBsrr. 
£  Jain*.  388.  Major  «.  Williams,  3  Curlew,  433.  There  are  contradictory 
opinion*  of  Lord  Mansfield,  aa  given  in  Coup.  Rep.  53  and  92,  on  the  point 
whether,  if  the  firit  will  be  not  cancelled,  in  point  of  fact,  but  be  revoked  by 
the  tonne  of  the  aooond  will,  and  the  second  will  be  cancelled,  the  firat  will 
be  thereby  restored,  without  republication.  Lord  Hardwicke  held,  in  Martin 
v.  Savage,  cited  in  1  Vesey,  440,  that  parol  evidence  waa  inadmissible  under 
the  statute  of  frauds,  to  sustain  a  republication  of  a  devise  of  lands.  Bat 
constructive  republications,  Mr.  Ptncell,  in  hii  Tnatiie  on  Dtvita,  p.  666, 
considers  aa  ont  of  the  statute,  and  may,  under  circumstances,  be  good-  In 
Pennsylvania,  it  ii  held  that  a  will  may  be  republished  by  parol  Jones  n 
Hartley,  3  Wharton,  103.     Contra,  Major  e.  William*,  3  Curttti,  432. 

»  Onions  a.  Tfrrer,  1  P.  Wen.  343.  Burtouahaw  «.  Gilbert,  Cone,  Ran. 
49.  Jacksou  o.  HoUoway,  7  Joans.  Rep.  394.  Sir  John  Nichols  in  Bosjan 
..  Pittis,  1  Ad dams'  Rep.  30.  Bethell  e.  Moore,  2  Dtr.  £  BottU,  311.  Ib 
Colvin  v.  Fraaer,  3  Hogg.  Kccle.  Rtp.  366,  a  will  wai 
duplicate :  on*  part  remained  in  India,  and  the  other  w 
hy  the  testator  ;  and  it  *u  never  traced  oi 
found  at  hia  death.  It  waa  held,  upon  a 
prima  foot  presumption,  that  the  testator,  had  destroyed  the  duplicate  in  hi* 
pOMBSsion,  and  that  ha  thereby  intended  to  revoke  the  on*  not  in  hi*  pssaaa- 
tion;  and  that  it  lay  with  the  party  sstting  op  the  will  to  negative  those  pre- 
aamption*.    Bonghey  «.  Moreton,  3  Hogg.  Bctlt.  Rep.  191,  not*,  S.  F. 

•  Lilli*  a.  Litlie,  3  Hogg.  EccU.  Rtp.  184. 
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Cancelling,  in  the  slightest  degree,  with  a  declared  intent, 
will  be  a  sufficient  revocation  ;  and,  therefore,  throwing 
a  will  on  the  fire,  with  an  intent  to  burn  it,  though  it  be 
only  slightly  singed,  and  escape  destruction,  is  sufficient 
evidence  of  the  intention  to  revoke.*  An  obliteration  of 
part  of  a  will,  is  only  a  revocation  pro  tanto." 

The  New-York  Revued  Statute**  have  dispensed  with 
all  refinements  on  this  point.  In  no  case  does  the  de- 
struction or  revocation  of  a  second  will  revive  the  first, 
unless  the  intention  to  revive  it  be  declared  at  the  time 
as  part  and  parcel  of  the  act  of  destruction  or  revoca- 
tion of  the  second  will.  Those  statutes  have  essentially 
changed  the  law  on  the  subject  of  these  constructive 
revocations,  and  rescued  it  from  the  hard  operation  of 
those  technical  rules  of  which  we  have  complained, 
and  placed  it  on  juster,  and  more  rational  grounds.  It 
is  declared  that  no  bond,  agreement,  or  covenant,  made 
by  a  testator,  for  a  valuable  consideration,  to  convey 
any  property  previously  devised  or  bequeathed, 
shall  be  deemed  a  "revocation  of  the  will,  either  #633 
in  law  or  in  equity ;  but  the  property  passes  by 
the  will,  subject  to  the  same  remedies  for  a  specific  per- 
formance, against  the  devisee  or  legatee,  as  might  be 
had  against  the  heir  or  next  of  kin,  if  the  property  had 
descended.  So,  a  charge,  or  encumbrance,  upon  any 
estate,  for  securing  the  payment  of  money,  or  the  per- 
formance of  covenants,  shall  not  be  deemed  a  revocation 
of  any  will  previously  executed ;  but  the  devise  or 
legacy  takes  effect  subject  to  the  charge  or  encumbrance. 
Nor  shall  any  conveyance,  settlement,  deed,  or  other 
act  of  the  testator,  by  which  his  estate  or  interest  in  pro- 
perty previously  devised  or  bequeathed  shall  be  altered, 


■,  9  BlacU  KtF.  1043. 
k  Sntton  ».  Sntton,  Coop.  Kep-  81SL    Liitim  ».  J*rkia«,  3  Bet.  #  Pull. 
16.    Short  u.  Smith,  4  B—f*  Rip.  419. 
•  V»Lii.G6,McU. 
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but  not  wholly  divested,  be  deemed  a  revocation ;  and 
the  same  estate  or  interest  shall  pass  by  the  will ;  which 
would  otherwise  descend,  unless,  in  the  instrument 
making  the  alteration,  the  intention  thereby  to  revoke 
shall  be  declared.  If,  however,  the  provisions  of  the  in- 
strument by  which  such  alteration  is  made,  be  wholly 
inconsistent  with  the  terms  and  nature  of  the  previous 
will,  the  instrument  shall  operate  as  a  revocation,  unless 
the  provisions  therein  depend  on  a  condition  or  contin- 
gency, and  the  same  has  failed.* 

■  Nan-York  Reviicd  Statute;  vol.  ii.  64,  sec  45—48.  A  Ml*  of  lai-ils 
devised,  and  taking  back  a  bond  end  mortgage  for  tho  purchase  money,  is  a 
revocation,  under  tbe  New- York  Revised  Stalntea,  of  the  doviso  of  the  specific 
landi,  and  the  bond  and  mortgage  pan  with  the  personal  estate.  Adam* 
v.  Winne,  7  Paige,  97.  The  English  real  property  commissioners,  in  their 
report,  in  April,  1833,  recommended  alterations  in  the  law  respecting  the  re- 
vocations of  wills,  bo  as  to  rescue  it  from  complicated  and  incongrnous  rules, 
and  reducing  it  on  this  point  to  more  simplicity.  They  proposed  four  modes, 
and  four  modes  only,  of  revocation.  (1.)  By  another  inconsistent  will  or 
writing,  executed  in  the  same  manner  as  the  original  will;  (2.)  By  cancella- 
tion, or  any  act  of  tbe  same  nature  ;  (3.)  By  the  disposition  of  the  property 
by  the  testator  in  ha  lifetime  ;  (4.)  By  marriage,  in  the  case  of  a  woman. 
By  the  first  and  third  of  those  modes,  the  will  maybe  revoked,  either  entirely 
or  in  part ;  by  the  second  and  last,  the  revocation  would  be  comploto.  The 
statute  of  1  Victoria,  c.  26,  so  far  followed  tbe  report,  as  to  declare  that  all 
wills  made  by  a  man  or  woman  are  revoked  by  marriage,  except  when  mads 
in  exercise  of  a  power,  where  the  property  appointed  would  not,  in  default 
of  auch  appointment,  pass  to  the  hair,  execntor,or  next  of  kin.  No  will  was 
to  be  revoked  by  presumption  of  an  intention  from  an  alteration  of  eiream- 
stances.  No  will  to  be  revoked  otherwise  than  by  another  will  or  codicil,  or 
by  writing  executed  like  a  will,  or  by  destruction  with  intention  to  revoke  ; 
and  no  alteration  made  after  execution  to  have  any  effect  unless  executed  an 
a  will-  No  will  in  any  manner  revoked  to  be  revived  otherwise  than  by  re- 
execution,  or  a  codicil  to  revive  it  ^and  if  a  part  baa  been  revoked,  and  after- 
wards the  whole,  such  part  shall  not  be  revived  by  a  revocation  of  the  whole, 
unices  an  intention  to  revive  that  part  be  shown.  No  conveyance  made  or 
act  done  subsequently  to  the  execution  of  a  will,  except  it  amount  to  a  re- 
vocation, shall  prevent  the  operation  of  the  will  with  respect  to  inch  estate 
as  the  testator  has  power  to  dispose  of  at  the  time  of  his  death.  And  a  will 
■hall  be  construed  to  speak  and  take  effect  from  the  death  of  tbe  testator. 
Thus  in  Diugley  o.  Dingley,  5  Mam.  Rep.  535.  The  devise  was  of  a  remain- 
der to  the  sods  of  A.  who  had  three  sons  when  the  will  was  made,  and  fire 
at  the  testator's  death,  and  it  was  held  that  the  devise  was  to  the  five  sons. 
See  King  v.  Bonnet,  4  Mteian  #  W.,  35,  to  S.  P. 
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The  simplicity  and  good  sense  of  these  amendments 
recommend  them  strongly  to  our  judgment;  and  they 
relieve  the  law  from  a  number  of  technical  rules,  which 
are  overwhelmed  in  a  labyrinth  of  cases ;  and  when  de- 
tected and  defined,  they  are  not  entirely  free  from  the 
imputation  of  harshness  and  absurdity. 

An  estate  vests,  under  a  devise,  on  the  death  of  the 
testator,  before  entry."  But  a  devisee  is  not  bound  to 
accept  of  a  devise  to  him  nolens  voleru;  and  he  may  re- 
nounce the  gift,  by  which  act  the  estate  will  descend  to 
the  heir,  or  pass  over  in  some  other  direction  under  the 
will.  The  disclaimer  and  renunciation  must  be  by  some 
unequivocal  act ;  and  it  is  left  undecided  whether 
a  verbal  disclaimer  *will  be  sufficient.  A  dis-  *6Zi 
claimer  by  deed  is  sufficient ;  and  some  judges 
haveheldthatitmaybeby  a  verbal  renunciation.  Per- 
haps the  case  will  be  governed  by  circumstances.11 

V.  Of  the  construction  of  wills. 

It  will  not  be  consistent  with  the  plan  of  this  work,  to 
do  more  than  state  the  leading  principles  which  have 
been  established  and  applied  to  the  construction  of  wills. 


These  English  statutory  provisions  seem  to  have  followed  essentially  the 
alterations  made  by  the  New-York  Reyissd  S  tutu  tun,  aod  they  cut  lip  a  vast 
field  of  eratabliahod  judicial  legislation. 

*  Co.  Liil.  11),  a. 

*  Tomuoo  «.  TVkal,  2  Bantvt.  $  Aid.  31.  Doe  u.  Smyth,  6  Bnrna.  $■ 
Cms.  112.  Webster  n.  Gilmau,  1  Story't  Rep.  499.  To  give  the  devise 
effect,  aa  agaimt  tbe  heir,  the  New-York  Reviled  Statutes,  (vol.  i.  748,  loe. 
3,)  require  the  will  lo  be  duly  proved,  end  recorded  in  the  nurrogate's  office, 
within  four  yean  after  the  testator's  death,  with  the  nnial  eiception  in  ease 
the  devisee  be  under  disabilities.  The  manner  or  proving  a  will  containing 
a  devise  of  real  estate,  before  the  snrrognte,  on  the  application  of  an  execu- 
tor or  devisee,  or  other  person  interested  in  the  estate,  is  particularly  pointed 
out  by  the  Ncie-York  Rtvited  Statute;  vol.  ii.  57 — 59.  The  proceedings 
on  admission  or  wills  of  personal  estate  to  probate,  and  the  mode  of  relief  by 
appeal  from  the  admission  or  refusal  of  a  will  of  real  or  personal  estate,  are 
detailed  in  the  Neie-Yotk  Reviled  Statutes,  vol.  Ii.  60—63 ;  ibid.  66—66, 
.and  tbe  act  of  30th  April,  1830,  amending  tbe  same. 
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The  attempt  to  examine  cases  at  large  on  this  subject 
would  be  impracticable,  from  the  incalculable  number  of 
them  ;  and,  though  we  are  not  to  disregard  the  authority 
of  decisions,  even  as  to  the  interpretation  of  wills,  yet  it 
is  certain,  that  the  construction  of  them  is  so  much  gov- 
erned by  the  language,  arrangement,  and  circumstances 
of  each  particular  instrument,  which  is  usually  very  un- 
skilfully and  very  incoherently  drawn,  that  adjudged 
caseshecomeofless  authority,  and  are  of  more  hazardous 
application,  than  decisions  upon  any  other  branch  of  the 
law.* 

The  intention  of  the  testator  is  the  Erst  and  great  ob- 
ject of  inquiry  ;  and  to  this  object  technical  rules  are,  to 
a  certain  extent,  made  subservient.  The  intention  of 
the  testator,  to  be  collected  from  the  whole  will,  is  to 

govern,  provided  it  be  not  unlawful,  or  inconsis- 
•535     tent  with  the  rules  of  *law.'    The  control  which 

is  given  to  the  intention  by  the  rules  of  law,  is  to 
be  understood  to  apply,  not  to  the  construction  of  words, 
but  to  the  nature  of  the  estate — to  such  general  regu- 
lations in  respect  to  the  estate,  as  the  law  will  not  per- 


■  Willi  are  frequently  drawn  in  inch  a  rude  tnd  perplexed  composition,  h* 
to  be  almost  impocsihle  to  be  reduced  to  n  consistent  and  intelligible  meaniug ; 
a  remarkable  instance  of  this  ocean  in  the  ease  of  Doe  ».  Permit,  (IS  Jfins- 
ning  $  Granger,  314,)  which  was  carried  to  the  Home  of  Lords  in  1843,  in 
which  the  twelve  judges  were  nearly  equally  divided  on  the  questions  whether 
a  remainder  vested  ill  A.  or  B.,  and  when,  or  was  void  for  uncertainty  ;  and 
whether  the  words  "  first  male  heir  of  the  branch  of  D.'a  family,"  were  to 
be  considered  u  uaed  by  the  testator  in  a  technical  or  in  a  popular  Venue. 
These  question*  led  to  very  elaborate  discussions,  and  there  can  be  no  provi- 
sion that  will  avoid  each  queHioni,  m  long  as  a  freedom  of  devising  is  allowed. 
They  are  beyond  the  reaeh  of  the  ingenuity  of  codifien. 

■  FinTay  n.  King,  3  Parti*'  V.  8.  Rep.  346.  The  testator  may  make  hi* 
own  glossary  in  the  will  itself,  and  define  the  temu  he  employs.  Where  the 
latter  part  of  a  will  is  inconsistent  with  a  prior  part,  the  latter  part  will  pre- 
vail. Thin  rule  is  as  ancient  aa  the  time  of  Lord  Coke,  (Co.  Lilt.  112,  b,) 
and  was  thoroughly  examined  and  declared  by  Lord  Brougham,  in  Sherratt 
«.  Bentloy,  2  jtfyliu  $  Keeae,  149.  Frawr  e.  Boone,  1  ffiKt*  S.  C.  Ch.  Rep. 
367.  8.  P. 
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mit ;  as,  for  instance,  to  create  an  estate  tail,  to  establish 
a  perpetuity,  to  endow  a  corporation  with  real  estate,  to 
limit  chattels  as  inheritances,  to  alter  the  character  of 
real  estate,  by  directing  that  it  shall  be  considered  as 
personal,  or  to  annex  a  condition  that  the  devisee  in  fee 
shall  not  alien.  To  allow  the  testator  to  interfere  with 
the  established  rules  of  law,  would  be  to  permit  every 
man  to  make  a  law  for  himself,  and  disturb  the  metes 
and  bounds  of  property.' 


•  Lord  Hardwicke,  in  Bsgshaw  v.  Spencer,  9  Alt.  Rep.  580.  M'Koan, 
Ch.  J.,  in  Ruston  v.  Ration,  2  Dallas,  244.  State  r .  Nicola,  10  001  >$  John. 
Sip.  27.  Id  the  ease  of  Inglis  e.  The  Trustees  of  the  Sailor's  Snog  Harbor, 
3  Peters'  V.  S.  Rip.  117,  118,  the  English  rules  of  construction  of  wills  ars 
declared  and  enforced,  to  the  extent  that  the  intention  of  the  testator  i»  to 
bo  sustained,  if  It  can  be  done  lawfully  and  consistently  ;  and  that  a  general 
intent  in  a  will  is  to  be  carried  into  effect  at  the  expense  of  any  particnlar 
intent,  provided  such  general  intent  be  consistent  with  the  rules  of  law  ;  for 
when  there  are  conflicting  intents,  that  which  is  the  most  important  must  pre- 
vail. Chase  e.  Lockerman,  11  Gill  d>  JsAna.  185.  S.  P.  The  testator,  if  he 
does  not  infringe  the  rules  of  law,  has  a  right  to  say  with  Staberlns,  when  he 
imposed  an  unpalatable  condition  in  hia  will,  Sine  ego  pram,  sen  nctt,  has 

In  the  oase  of  Ommanney  c.  Bingham,  decided  in  the  Honse  of  Lords,  in 
1796,  on  appeal  from  Scotland,  Sir  Charles  Douglass,  by  a  codocil  to  his  will, 
directed  that  if  his  daughter  L.  should  marry  B.,  to  whom  he  had  a  strong 
dislike,  neither  she,  nor  her  husband, or  their  representatives,  should  take  any 
part  of  his  estate,  and  he  made  in  that  event  another  disposition  of  the  same. 
His  daughter  married  B.  notwithstanding,  in  her  father's  lifetime.  Oue  ques- 
tion was,  whether  the  codicil  was  not  void  as  being  contra  Ubcrtatem  main* 
monii?  The  Codicil  was  sustained  in  the  House  of  Lords,  and  it  was  con- 
sidered that  the  condition  was  not  void  by  the  law  of  England.  Aster  (son's 
Late  of  Personal  Succession,  p.  153—160.  Whether  a  condition  annexed 
to  a  legacy  that  the  child  do  not  marry  without  the  consent  of  the  mother  or 
guardian,  is  or  is  not  valid,  depends  upon  intention  of  the  testator.  It  is  not 
considered  only  in  tenorem,  if  there  bo  a  bequest  over,  on  breach  of  the  con- 
dition. Stratlon  c.  Grymes,  1  Vem.  357.  In  Scott  t>.  Tyler,  2  Bra.  343,  Am. 
•d.,  Boston,  S.  C.  9  Dickens,  719.  It  was  decided  after  a  great  examina- 
tion, that  when  a  condition  is  annexed  to  a  legacy  that  the  legatee  should 
marry  with  the  consent  of  her  mother,  and  sho  marries  without  it,  the 
gift  goes  over  to  the  residuary  disposition,  for  it  is  a  valid  condition.  See 
supra,  p.  125,  n. 

Mr.  Wigram,  now  Sir  James  Wigram,  Vice -Chancellor,  haa  written  an 
able  treatise  on  the  "  Examination  of  the  rules  of  Law  respecting  the  mi- 
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It  does  not  require  the  word  heirs  to  convey  a  fee  ;  but 
other  words  denoting  an  intention  to  pass  the  whole  in- 
terest of  the  testator,  as  a  devise  of  all  my  estate,  all  my 
interest,  all  my  property,  my  whole  remainder,  all  lam  worth 
-or  own,  all  my  right,  all  my  title,  or  all  I  shall  die  possessed 
of,  and  many  other  expressions  of  the  like  import,  will 
carry  an  estate  of  inheritance,  if  there  be  nothing  in  the 
•other  parts  of  the  will  to  limit  or  control  the  operation 
of  the  words."    So,  if  an  estate  be  given  to  a  person 


mission  «/  Extrinsic  Evidence  in  aid  of  the  Interpretation  of  Willi,"  anil 
be  hold*  such  evidence  adoiianibls,  if  tba  lid  can  be  made  auxiliary  to  the 
right  interpretation  of  the  testator's  words.  The  rules  ha  laya  down  arc, 
that  if  there  be  nothing  in  the  will  to  destroy  the  presumption  that  the  testa- 
tor expreawd  himself  in  words  according  to  their  strict  and  primary  accep- 
tation, and  they  are  lenrible  with  reference  to  extrinsic  circumstances,  they 
are  to  be  construed  in  the  strict  and  primary  sense.  But  if  they  be  insensible 
under  such  a  reference,  then  the  expounder  may  travel  out  of  the  will,  to 
search  for  a  popular  or  secondary  sense  which  will  make  them  sensible.  If, 
however,  the  words,  aided  by  the  guidance  of  the  material  facts  in  the  case, 
are  insufficient  to  determine  the  meaning,  the  will  is  so  far  void  for  uncer- 
tainty. Still  courts  of  law,  in  certain  cases,  admit  extrinsic  evidence  of  in- 
tention, to  make  certain  the  person  or  thing  intended.  These  rules  are  sup- 
ported by  a  critical  and  full  examination  of  a  series  of  adjudged  cases.  Mr. 
Ham,  in  his  troatiaoon  the  "  Exposition  of  Will*  of  Landed  Property,"  con- 
tains, also,  in  a  small  oompaas  and  practical  form,  an  extensive  and  general 
collection  of  the  authorities  and  principles  of  construction  applicable  to  wills  ; 
and  he  illustrates  the  positions  that  the  intention  of  the  testator  is  to  be  collected 
from  the  whole  will,  and  we  ore  to  look  at  the  introductory  words — the  con- 
text— to  other  devises  in  the  will ; — practical  affect  is  to  be  given  to  all  the 
words  in  the  will ; — of  two  intentions,  the  chief  one  is  to  be  carried  into  effect, 
if  both  cannot ; — the  intention  to  be  followed  is  the  one  existing  at  the  time 
the  will  was  made,  and  the  technical  effect  of  words  is  presumed  to  be  in- 
tended, if  a  different  intention  does  not  appear  in  the  will. 

With  respect  to  the  words  requisite  to  comprise  the  personal  estate  in  a 
testament  of  chattels,  sees  digest  of  the  cases  in  Jarmon  on  Wilis,  vol-  i.eh. 
23,  Boston,  1645,  edited  by  J.  C.  Perkins,  Esq. 

■  Comyn'i  Dig.  tit.  Devise,  n.  4.  Doe  o.  Morgan,  6  Sarnie.  J.  Cress.  512. 
Shepherd's  Touchstone,  by  Preston,  439.  Preston  on  Estates,  vol.  ii.  68 — 
173.  Mr.  Preston  has  given  a  view  and  discussion  of  authorities  on  the  con- 
struction of  wills,  as  to  the  quantity  of  interest  devised,  and  as  to  the  ope- 
ration of  the  word  estate.  His  conclusion  is,  (p.  146,)  that  the  word  estate, 
used  in  application  to  real  property,  wilt  be  construed  to  express  either  the 
quantity  of  interest,  or  describe  the  subject  of  property,  as  the  sense  in  which, 
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generally,  *or  indefinitely,  with  a  power  of  disposition, 
it  carries  a  fee  ;  unless  the  testator  gives  to  the  first  taker 
an  estate  for  life  only,  and  annexes  to  it  a  power  of  dis- 
position of  the  reversion.  In  that  case,  the  express  limi- 
tation for  life  will  control  the  operation  of  the  power,  and 
prevent  it  from  enlarging  the  estate  to  a  fee."  If  it  dis- 
tinctly appears  to  be  the  intention  to  give  a  greater  estate 
than  one  for  life,  as  a  devise  to  B.  for  ever,  or  to  him  and 
his  assigns  for  ever,  or  to  him  and  his  blood,  or  to  him  and 
his  successors,  or  to  him  and  his  children,  such  expressions 
may  create  a  fee  in  the  devisee.b  So,  a  devise  of  the 
rents  and  profits  of  land  is  a  devise  of  the  land 
itself/ 


it  i*  intended  lobe  need  shall  appear  from  the  context  of  the  will.  See  totha 
same  point  the  decision  of  the  Q.  B-,  in  Doe  c.  Lean,  1  Adalph.  d>  Ellis,  N. 
8.  238.  It  will  cany  a  fee,  though  it  point  at  a  particular  house  or  farm,  un- 
less restrained  by  other  expression!  ;  for  it  will  be  intended  to  designate  as 
well  the  quantity  of  interest  aa  the  locality  of  the  land.  Ibid.  p.  130.  The 
tilth  Chapter,  in  the  second  volume  of  PrtMton  on  Estatei,  68—388,  is  a 
collection  and  uoalyais  of  caaea  on  the  construction  of  willa,  and  more  espe- 
cially aa  totha  efficacy  of  the  term  estate.  If  to  Ibis  we  add  Cruise's  Dig  ft, 
tit  Dtnise,  chapters  9, 10, 11, 13,  and  Jarman  on  Willi,  vol.  i.  ch.  33  and  24, 
Boston,  1845,  edited  by  J.  C.  Perkins,  Esq.,  we  have  a  full  view  of  the  im- 
mense accumulation  of  English  cases  on  the  subject.  In  the  latter  work 
they  are  clearly  classified  and  arranged.  In  the  note  to  Mr.  Williams'  Ameri- 
can edition  of  Hohart't  Report;  p.  3 — 7,  the  learned  editor  has  also  given  a 
digest  of  numerous  cases,  as  well  American  aa  English,  respecting  tbe  words 
in  a  devise,  which,  without  the  word  heirs,  will  convey  a  fee.  And  with  re- 
spect not  only  to  the  construction  of  devises,  but  to  the  English  and  American 
law  of  devises  at  large,  we  may  safely  refer  to  the  third  volume  of  tbe  Digest 
of  the  Lav*  of  Real  Property,  by  Judge  Ltmaz,  of  Virginia,  which  contains 
a  learned  and  valuable  digest  of  the  subject 

'  Jackson  v.  Coleman,  3  Johns.  Rep.  391.  Herrick  v.  Babcock,  19  ibid. 
389.  Jackson  v.  Robins,  1G  ibid.  587,  588.  Case  of  Flintham,  11  Strg.  d> 
Ravlt,  16.     Supra,  p.  319. 3.  P. 

fc  Wild's  case,  6  Co.  16.  Com.  Dig.  lit.  Denim,  n.  4.  Preston,  supra, 
Bsall  v.  Holmes,  6  Hair.  d>  Johns.  305.  Davis  v.  Stephens,  Doug.  321. 
Johnson  v.  Johnson,  1  McMullen'i  8.  C.  Rep.  346. 

•  Co.  Lilt.  4,  b.  8  Co.  95,  b.  3  Vs*.  d>  Beamss,  68.  Shadwell,  V.  C,  b 
Stewart  t  Garnett,  3  Sim.  398.  1  JoAns.  Ch.  Rep.  499.  9  Mass.  Rep.  373 
Andrews  v.  Boyd,  5  GretnUaf's  Rep.  199.  So  as  to  personal  property,  a 
gill  of  tbe  produce  of  a  fund  is  a  gift  of  the  fund  itself,  unless  there  be  words 
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*In  the  construction  of  devises,  the  intention  of  the 
testator  is  admitted  to  be  the  pole  star  by  which  the 
courts  must  steer;  yet  that  intention  is  liable  to  be 
very  much  controlled  by  the  application  of  technical 
rules,  and  the  superior  force  of  technical  expressions.* 


of  qualification  restraining  the  extent  and  duration  of  the  interest-  Adsmson 
s.  Armitnga,  19  Vesey,  416.  By  the  English  statute  of  1  Victoria,  eh.  86, 
a  de  vis*  without  any  words  of  limitation  is  to  bo  construed  to  pax  the  fee,  or 
the  toetalor's  whole  estate,  unless  ■  contrary  intention  shall  appear  by  the 
will.  No  devise  to  a  trustee  or  executor  shall  pass  less  than  the  lestatarY 
whole  estate,  nnleaa  a  definite  term  of  years,  absolute  or  determinable,  ar  a* 
estate  or  freehold,  be  givon  expressly  or  by  implication.  And  under  an  uu- 
limitsd  devise,  where  the  trust  may  endure  beyond  the  life  of  a  person  bene- 
ficially entitled  for  life,  the  trustee  lakes  the  fee,  and  not  sn  estate  determin- 
able when  the  purposes  of  the  trust  are  satiaGed. 

*  The  rule  is  understood  to  be  settled,  that  if  a  devise  be  mads  to  the  kcir, 
tight  heir,  heir  at  lam,  or  Ibtc/uJ  heir  of  the  testator,  and  there  be  a  person, 
when  the  disposition  of  the  will  takes  effect,  who  answers  that  description,  no 
other  person  can  take,  unless,  by  a  plain  declaration  in  other  parts  of  the 
will,  the  testator  intend*  that  some  other  person  shall  take,  and  has  suffi- 
ciently identified  him  ;  and  when  that  intention  is  proved,  it  controls  the  legal 
operation  of  the  words  of  limitation  used  in  the  will.  Sir  Thomas  Plainer, 
in  Marquis  Cholmondetly  r>.  Lord  Clinton,  in  2  Jacob  o>  Walker,  G5— 189. 
The  opinion  is  a  distinguished  specimen  of  judicial  argument  and  illustration. 
See,  also,  the  elaborate  opinion  of  Mr.  Justice  Baldwin,  to  the  same  point,  in 
the  Circuit  Court  of  the  United  States  for  the  Pennsylvania  district,  in  the 
case  of  Packer  e.  Nixon,  decided  December,  1833.  But  see  ante,  p.  419, 
In  England,  under  a  devise  to  the  heir  of  the  testator,  he  takes  as  devisee, 
and  not  by  descent. 

In  a  will  of  a  personal  estate  to  A.  for  life,  remainder  to  the  heirs  at  law, 
the  better  opinion  is,  that  though  the  ward  heiri  at  law  has  a  definite  sense 
as  to  real  estate,  yet,  when  applied  to  personal  property,  it  means  the  legal 
representatives  or  next  of  kin.  Hollo  way  v.  Hollowsy,  5  Vttey,  399.  Vaux 
o.  Henderson,  cited  in  the  note  in  1  Jacob  »(■  Walker,  38B.  Ricks  o.  Wil- 
liams, Equity  Cata  in  N.  C.  by  Badger  d>  Deo.  vol.  i.  1.  M'Cabe  r.  Spruil, 
ibid.  189.  Wright  e.  Trustees  of  Methodist  Episcopal  Church,  1  Hafmam'l 
Ck.  Rep.  SIS,  313.  But  if  real  and  personal  estate  be  devised  alter  a  life 
estate,  to  the  heirs  at  law,  both  the  next  of  kiu  and  the  heir  at  law  cannot 
take,  if  it  appears  both  descriptions  of  property  were  to  go  together,  and  then 
the  beir  will  take  the  whole.  If,  however,  Ihe  construction  will  admit  of 
unguis  singulis,  the  next  of  kin  would  probably  be  admitted  to  take  the 
personal  and  ths  heir  the  real  estate.     Gwyne  e.  Muddock,  14  Tescy,  488- 

If  a  will  contains  a  limitation  over  of  personal  property  to  the  testator's 
ntxt  of  kin,  in  the  event  of  the  failure  of  a  previous  gift  of  the  same,  it  has 
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If  the  testator  devises  land  to  another  generally,  as  a 
devise  of  lot  No.  1,  to  B.,  without  using  words  of  limi- 


been  a  vexation!  question  in  the  English  books  whether  the  limitation  is  to 
bo  confined  to  the  ntartit  in  blood,  or  Lo  the  next  of  kin  within  the  statute  of 
distribution* ;  for,  upon  the  firrt  construction,  a  surviving  brother  would  takn 
in  exclusion  of  the  children  of  a  deceased  brother  or  sister.  Upon  the  other 
construction,  the  nephewB  and  niece*  would  corns  in  by  right  of  representa- 
tion, per  ttirpet,  and  take  one  moiety  of  the  property.  The  case*  of  Cut  v. 
Bedford,  3  Ck.  Rep.  146.  Phillip*  r.  Gartb,  3  Bro.  C.  C.  64.  Lord  Ken- 
yan, in  Stamp  v.  Cooke,  1  Cox'e  Cam,  334.  Sir  John  Leach,  in  Hinckley 
v.  MacLarens,  1  Mylnr.  <f-  Krene,  37,  are  in  favor  or  the  last  construction. 
The  com*  of  Roach  e.  Hammond,  Prtc.  in  Ck.  401,  of  Thomas  o.  Hale, 
Farr.  251,  and  of  Rayner  o.  Mowbray,  3  Bro.  C.  C.  234,  where  the  word  re- 
lation* received  the  same  construction,  may  also  be  referred  to  as  anthori- 
tie*  in  fsror  of  lbs  same  rule.  In  Wright  c.  Atkyns,  (1  Turner  d>  Rineell, 
143,)  the  word  relations  wa*  declared  to  mean  pamons  entitled  according  to 
the  statute  of  distributions.  When  gift*  by  will  to  relations  are  made  to  them 
timpliciter,  the  person*  to  take  and  the  proportion*  are  determined  by  tha 
statute  of  distributions.  Roach  v.  Hammond,  ubi  tap. ;  but  if  the  beqneat 
be  to  relation*  "  to  be  equally  divided  between  them,"  the  distribution  most 
be  per  capita  among  the  person*  included  in  the  statute.  Thorn**  e.  Hal], 
aii  sup.  So,  in  a  will  to  the  children  of  A.,  B.,  and  C,  eqaally  to  be  divided, 
they  take  per  capita.  Blacklee  n.  Wobb,  3  P.  Wme.  383.  Butler  t>.  Stralton, 
3  Bra.  C.  C.  367.  On  the  other  hand,  in  Elmsley  v.  Young,  3  Mylnt  d> 
Keens,  83.  780,  Sir  John  Leach,  adhered  to  his  former  opinion,  but,  on  ap- 
peal, the  Lords'  commissioners,  Shadwell  &  Bosanquet,  overthrew  this  esta- 
blished construction,  and  held  that  the  limitation  over  to  the  nsrl  o/ tin,  was 
confined  to  the  nearest  or  blood ;  and  Lord  Thnrlow,  Lord  Eldon,  Sir  Wil- 
liam Grant,  aud  Sir  Thomas  Plumer,  were  all  understood  to  have  spoken  in 
disapprobation  of  tha  original  construction.  Brandon  e.  Brandon,  3  Sioans- 
ton,  313.  It  appear*  tbat  the  last  construction  is  the  beat  sustained,  and  that 
the  word*  next  of  kin  have  acquired  a  technical  meaning,  and  ought  to  be 
taken  as  meaning  the  next  of  kin  according  to  the  statute  of  distribution, 
unless  It  appear*  by  the  explanatory  context  that  the  testator  intended  by 
the  word*  hi*  nearest  of  blood,  aud  to  exclude  the  representative*  of  a  de- 
ceased brother  and  sister,  and  lo  give  all  to  the  surviving  brother  or  sister, 
and  which  I  think  would  be  a  very  unreasonable  and  forced  construction, 
When  the  word*  next  of  kin  are  used  simpliciter,  without  any  explanation. 
Wright  c.  Trustees  of  Methodist  Episcopal  Church,  1  Hoffman't  Ch.  Rep. 
913.  See  the  Law  Magazine,  for  August,  1835,  art  5,  where  this  question 
ii  fully  and  skilfully  examined.  In  M'Cullough  v.  Lee,  1  Ohio  Rep.  IS,  it 
was  adjudged,  that  a*  between  the  mother  and  the  aunt,  the  word*  in  the 
statute  of  descent,  "  shall  pats  lo  the  next  of  kin  to  and  of  the  blood  of 
tkt  intestate,"  would  give  the  estate  to  the  mother. 
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tatioa,  or  any  expression  which  denotes  any  thing  more 
than  a  description  of  the  land  devised,  and  if  there  be 
nothing  in  the  will  by  which  a  fee  by  implication  may  be 
inferred,  the  devisee  takes  only  an  estate  for  life.  There 
is  almost  an  endless  series  of  English  authorities  to  this 
point,  and  the  rule  has  been  recognised  in  this  country 
as  of  settled  and  binding  obligation.*  This  rule  has  been 
broken  in  upon,  in  South  Carolina,*1  and  probably  in  other 
states,  in  favour  of  the  intention.  It  was  set  aside  in 
Massachusetts,  in  the  case  of  a  devise  of  wild  or  uncul- 
vated  lands."  The  New-York  Revised  Statutes*  have 
swept  away  all  the  established  rules  of  construction  of 

wills,  in  respect  to  the  quantity  of  interest  con- 
*538     veyed.  *It  is  declared,  that  every  grant  or  devise 

of  real  estate,  or  any  interest  therein,  shall  pass 
all  the  estate  or  interest  of  the  grantor  or  testator,  unless 
the  intent  to  pass  a  less  estate  or  interest  shall  appear  by 


•  Donn  o.  Gaakin,  Coup.  Rep.  657.  Frogmorton  t>.  Wright,  3  Will.  414 
Ex  dam.  Hanu  v.  Harris,  B  Johnson,  141.  Doe  e.  Alien,  B  Term  Rep.  491. 
Dm  ».  Child,  4  Bat.  <?  Putt,  335.  Jackson  e.  Weill,  9  Johne.  Rep.  232. 
Jackeon  v.  Eml.lor.  14  ibid.  198.  Ferri*  v.  Smith,  17  ibid.  931.  Hnwtey 
a.  Northampton,  8  Mast.  Rep.  38.  Morrison  i.  Sample,  6  Binney't  Rep.  94. 
Steela  r.  Thompson,  14  if  erg-,  if  Raale,  84.  Wright  o.  Dana,  10  Wheat  . 
Rtp.  204  Bsall  e.  Holmes,  G  Harr.^  Johns.  209,  210.  11  EmI'i  Rep. 
220. 

"  Whaley  e.  Jenkins,  3  Dees.  Eq.  Rep.  80.  Jenkins  e.  Clement,  State 
Eq.  Rep.  S.C.  72.  Dunlap  e.  Crawford,  H  M'CotiTs  Rep.  171.  By  rtetute 
in  South  Carolina,  in  1824,  words  of  inhoritonce  ore  declared  not  to  be  ne- 
cessary to  pas*  a  fee  by  devise. 

■  Sargent  s.  Towns,  10  Mass.  Rep.  303. 

'  Vol.  L  74S,  sec.  1.  Ibid.  vol.  ii.  57,  mc  5.  But  the  provimon*  id  the 
New-York  Recited  Statutes  do  not  impair  the  validity  of  the  execution  of 
any  will,  or  impair  any  vested  right,  or  affect  the  construction  of  any  deed 
or  will  which  shall  have  taken  effect  prior  to  the  let  of  January,  1830. 
They  only  apply  in  relation  to  wills  then  existing,  so  faro*  concern*  the  pro- 
ceeding* before  the  surrogate,  and  implied  revocation*.  Ibid.  vol.  i.  750,  *ec 
11.  Vol.ii.  68,  eec  68, 69, 70,  and  778,  eec  8.  If  the  will  wo*  mode  before 
the  revised  statutes,  bnt  the  teetator  died  after  they  went  into  operation,  tbe 
validity  of  the  truil*  and  provision*  of  the  will,  are  determined  by  the  law 
existing  at  bi*  death.     De  Feyster  e.  Clendininf ,  8  Paige.  395. 
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express  terms,  or  be  necessarily  implied.'  These  pro- 
visions relieve  the  courts  in  New-York,  from  the  study 
of  a  vast  collection  of  cases,  and  from  yielding  obedience 
any  longer  to  the  authority  of  many  ancient  and  settled 
rules,  which  were  difficult  to  shake,  and  dangerous  to 
remove.  Their  tendency  is  to  give  increased  certainty 
to  the  operation  of  a  devise."  But  the  language  of  the 
provision  making  every  devise  of  real  estate,  or  any  in- 
terest therein,  in  all  events,  and  in  every  case,  pass  the 
whole  estate  or  interest  of  the  testator,  unless  an  intent 
to  pass  a  less  estate  appears  by  express  terms,  or  by  ne- 
cessary implication,  would  seem  to  be  rather  too  impera- 
tive, and  not  to  leave  quite  room  enough  for  the  reason- 
able construction  of  the  intention  of  the  testator  not  to- 
pass  a  fee.  It  will  still  be  a  question  in  every  case, 
what  words  amount  to  a  devise  of  the  estate ;  lor  the 
courts  are  frequently  obliged  to  say,  voluit  sed  non  dixit. 
Lands  held  by  the  testator,  as  mortgagee  or  trustee,  will 
pass  by  the  usual  general  words  in  a  will  unless  it 
can  be  collected  from  the  language  of  the  'will,  "539- 
or  the  purposes  and  objects  of  the  testator,  that 
the  intention  was  otherwise." 


*  Tha  etatute  law  of  Ohio  of  1834,  of  New  Jeney,  1TB4,  of  Virginia,  1T8T, 
of  Vermont,  1839,  and  of  Kentucky,  Alabama,  Sooth  Carolina,  North  Ca- 
rolina, Maryland,  and  Tennessee,  are  to  tha  same  effect  Lamax'i  Digest, 
vol.  iii.  ITT,  178.  ElmtT't  Digest,  595.  Revised  Statutes  of  Vermont, 
1837,  p.  954.     See,  also,  supra,  p.  512. 

k  The  suggestion  of  the  want  of  inch  a  legislative  provision,  directing  a  fie 
to  paw,  in  every  cbh  of  a  devise  of  land,  unices  clearly  restrained,  wai  made 
in  Beail  r.  Holmes,  6  Harr.  d>  Johns.  238,  by  Ch..  J.  Buchanan,  who  gave 
an  elaborate  opinion  in  support  of  the  existing  English  rale  of  construction, 
as  being  atill  in  Maryland  the  established  taw  of  (he  land.  Since  that  de- 
cision, the  law  in  Maryland  haa  been  altered ;  and,  by  statute,  in  1825,  all 
devise*  of  land  without  worde  of  perpetuity,  pass  the  whole  estate,  unless  it 
appear  by  a  devise  over,  by  words  of  limitation,  or  otherwise,  that  the  testa- 
tor intended  to  devise  a  lea  estate.     I  Harr.  d-  Gill's  Rep.  138,  note. 

•  Jackson  t>.  Delancy,  13  Johns.  Rep.  537.  Brsvbroke  v.  Inekip,  8  Vtsey, 
407.  Wall  v.  Bright,  1  Jacob  $  Walker's  Rep.  494.  Gallic™  b.  Mom,  9 
Borate.  d>  Cress.  2G7.  Lands  veiled  in  the  devisor  as  mortgagee  will  paaa 
In  a  will  by  the  wordi  Mts  and  securities  jot  money.  Mather  0.  Thomas, 
10  Bingham,  44. 
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In  most  of  the  other  states,  the  rules  of  the  English 
law  continue  to  govern ;  and,  even  in  New-York,  a  series 
of  judicial  precedents  will  gradually  be  formed  upon  the 
construction  of  the  statutes,  and  they  will  become  guides 
for  the  government  of  analogous  cases.  It  is  most  de- 
sirable that  there  should  be  some  fixed  and  stable  rules 
even  for  the  interpretation  of  wills ;  and,  whether  those 
rules  be  founded  upon  statute,  or  upon  a  series  of  judi- 
cial decisions,  the  beneficial  result  is  the  same,  provided 
there  be  equal  certainty  and  stability  in  the  rule.  There 
has  been  a  strong  disposition  frequently  discovered  in 
this  country,  to  be  relieved  from  all  English  adjudi- 
cations on  the  subject  of  wills,  and  to  hold  the  intention 
of  the  testator  paramount  to  technical  rules.  The  ques- 
tion still  occurs,  whether  the  settled  rules  of  construction 
are  not  the  best  means  employed  to  discover  the  inten- 
tion. It  is  certain  that  the  law  will  not  suffer  the  inten- 
tion to  be  defeated,  merely  because  the  testator  has  not 
clothed  his  ideas  in  technical  language.  But  no  en- 
lightened judge  will  disregard  a  series  of  adjudged  cases 
bearing  on  the  point,  even  as  to  the  construction  of  wills. 
Established  rules,  and  an  habitual  reverence  for  judicial 
decisions,  tend  to  avoid  the  mischiefs  of  uncertainty  in 
the  disposition  of  property,  and  the  much  greater  mis- 
chief of  leaving  to  the  courts  the  exercise  of  a  fluctuating 
and  arbitrary  discretion.  The  soundest  sages  of  the 
law,  and  the  solid  dictates  of  wisdom,  have  recommended 
and  enforced  the  authority  of  settled  rules,  in  all  the  dis- 
positions of  property,  in  order  to  avoid  the  ebb  and  flow 
of  the  reason  and  fancy,  the  passions  and  prejudices  of 
tribunals.     When  a  particular  expression  in  a  will  has 

received  a  definite  meaning  by  express  adjudica- 
■540     tions,  that  meaning  ought  to  be  adhered  ato,  for 

the  sake  of  uniformity,  and  of  security  in  the  dis- 
position of  landed  property." 

*  lu&g»  Fatonon,  In  Lamtwit  o.  Pwue,  3  Crmnek't  Rtp.  1J4-    Lori  Km- 
znofcdoy  Google 
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The  general  doctrine  with  respect  to  the  expressions 
used  by  the  devisor,  is,  that  if  they  denote  only  a  de- 
scription of  the  estate,  as  a  devise  of  the  house  A.,  or  the 
farm  B.,  and  no  words  of  limitation  be  employed,  then 
only  an  estate  for  life  passes-;  but  if  the  words  denote 
the  quantity  of  interest  which  the  testator  possesses,  as 
alibis  estate  in  hishouse  A.,  tbena  fee  passes."  Another 
general  rule  is,  that  if  the  testator  creates  a  charge  upon 
the  devisee  personally,  in  respect  of  the  estate  devised,  as 
if  he  devises  lands  to  B.,  on  condition  of  his  paying  such 
a  legacy,  the  devisee  takes  the  estate  on  that  condition ; 
and  he  will  take  a  fee  by  implication,  though  there  be  no 
words  of  limitation,  on  the  principle  that  he  might  other- 
wise be  a  loser.  But  where  the  charge  is  upon  the  estate, 
and  there  are  no  words  of  limitation,  or  other  words  de- 
noting an  intention  to  pass  the  fee,  but  only  a  devise  to 
A.  of  bis  lands,  after  the  debts  and  legacies  are  paid, 
the  devisee  takes  only  an  estate  for  life.b  In  every  case 
in  which  the  land  is  charged  with  a  trust  which  cannot 
be  performed,  or  in  which  the  will  directs  an  act  to  be 
done  which  cannot  be  accomplished  unless  a  greater 


yon,  in  Doe  i.  Wright,  B  Term  Rep.  66.  Nott,  J.,  in  Can  t>.  Potter,  1 
arCord'i  Ch.  Rep.  71,  72.  Parsons,  Ch.  J-,  in  Ide  s.  Ids,  5  Man.  Rep. 
901. 

•  Hogans.  Jackson,  Cmcp.Rtp.SS9. 

*  Jackson  t.  Bull,  10  John*.  Rep.  148.  Jackson  i.  Martin,  18  ibid.  35. 
Spraker  c.  Van  ALWyne,  IS  Wendell,  300.  Harris  v.  Fly,  7  Paige,  431. 
M'Lellan  s.  Turner,  15  Maine  Rep.  436.  Gibson  v.  Hortoo,  5  Hair,  -f- 
John:  177.  Belli  a.  Holmes,  G  ibid.  308.  Lithgow  ».  Kavenagh,  9  Wan. 
Rev.  161.  Story,  J.,  10  Wheat.  Rev.  331.  3  Mown'*  Rep.  309—913.  Dona 
b.  MclloT,  5  Term,  558.  Good  title  ■.  Maddern,  4  East'*  Rep.  496.  Cruise'* 
Digeit,  tit.  Drviie,  c.  11,  sen.  49— 70.  Proton  on  Eitatee,  Tol.  ii.  207.  317 
—330. 338.  335.  343—950.  Doe  v.  Garliok,  14  Metton  £  Weliby,  697. 
Where  by  the  devise  sf  lands,  the  devisee  ii  to  pay  "  thereout,"  or  "  out  of 
the  estate,"  certain  legacies,  it  ii  &  charge  on  the  estate.  Bach  a  charge  is 
no  interest  in,  but  a  lien  on,  the  land  charged,  and  the  remedy  ii  by  action  or 
bill  against  the  devisee,  or  the  tor-tenant  if  he  purchased  with  notice  of  the 
charge.  Gardner  a.  Gardner,  3  Mason,  178.  8.  C.  13  rVAsa  ton's  Rep,  498. 
Tift  v.  Morse,  4  Mmttulf*  Rep.  533. 
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estate  than  one  for  life  be  taken,  it  becomes  necessary 
that  the  devise  be  enlarged  to  a  fee.'  The  distinction 
created  by  this  rule  has  ceased,  under  the  operation  of 
the  New-York  statute  which  has  been  mentioned. 
•641  Introductory  'wordsto  a  will  cannot  vary  the  con- 
struction, so  as  to  enlarge  the  estate  to  a  fee,  unless 
there  be  words  in  the  devise  itself  sufficient  to  carry  the 
interest.  Such  introductory  words  are  like  a  preamble 
to  a  statute,  to  be  used  only  as  a  key  to  disclose  the  tes- 
tator's meaning.b  A  fee  will  pass  by  will,  by  implication 
of  law,  as  if  there  be  a  devise  over  of  land  after  the  death 
of  the  wife  ;  the  law,  in  that  case,  presumes  the  intention 
to  be,  that  the  widow  shall  be  tenant  for  life.  So,  a  de- 
vise over  to  B.,  on  the  dying  of  A.  before  twenty-one, 
shows  an  intention,  that  if  A.  attains  the  age  of  twenty- 
one,  he  should  have  a  fee,  and  he  takes  it  by  impli- 
cation.' 


•  6  Co.  16.     Colyer'sCBse.     Doe  v.  Woodbonse,  4  Term,  93. 

1  Preston  on  Ettattt,  vol.  ii.  188.  199. 006.  Beall  v.  Holms*  6  Harr.  tf 
John*.  205,  where  this  point  is  thoroughly  examined.  See,  also,  Frnlay  v. 
King,  3  Ptitn'  V.  8.  Sep.  346. 

•  firo.  tit-  Dews*,  pi.  52.  Willi*  v.  Lucas,  1  P.  Wau.  473.  Frogmorftm 
t.  Ilolyday,  3  Burr.  Rep.  1618.  Doe  tt.  Gondii],  9  East's  Rep.  400.  1  Sim. 
if  Slu.  5-17.  550.  Preston  on  Estates,  vol.  ii.  252.  Cnasoll  c.  Cooko,  8  Serg. 
d>  Roicit,  290.  But  this  role  that  a  gill  by  will  to  A.  altar  the  death  of  B. 
is  a  gift  to  B.  for  life  by  implication,  is  said  to  be  confined  to  estates  of  inheri- 
tance) and  is  not  applied  to  personal  estate*.  White  v.  Green,  1  Battle  Eq. 
Cases,  50.  The  heir  at  law  may  be  disinherited  by  implication,  acconiiug  to 
the  doctrine  of  Lord  Eldon,  in  Kens  t>.  Wauchope,  1  Bligh,  85,  96.  If  lbs 
ten  is  tor  give  a  his  estate  to  A.,  and  the  estate  of  A  to  B. ;  in  that  case  A. 
cannot  be  permitted  to  take  the  estate  under  the  will,  unless  he  performs  the 
implied  condition  annexed  to  his  devise,  of  giving  his  estate  to  B.  Ha  is  put 
to  his  election.  If  be  refuses  to  comply  with  the  will,  equity  raises  another 
implied  condition  out  of  the  will,  and  gives  to  B.,  out  of  the  estate  devised  fa 
A.,  by  way  of  compensation,  the  value  of  the  estate  intended  for  B.  But  an 
implication  maybe  rebntted  by  a  contrary  implication  eqanlly  strong;  far 
devises  by  implication  are  sustained  only  upon  the  principle  of  carrying  the 
testator's  intention  into  effect.  Rathbone  r.  Dyckman,  3  Paige,  1.  la 
Bampfield  v.  Popham,  9  Vera.  449,  it  was  declared  that  an  express  estate  for 
life  oonld  not  be  enlarged  by  implication. 
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The  general  rule  is  that  all  devises  shall  be  deemed 
lapsed,  if  the  devisee  dies  in  the  lifetime  of  the  testator. 
But  there  is  a  distinction  taken  in  the  English  books  be- 
tween a  lapsed  legacy  of  personal  estate,  and  a  lapsed 
devise  of  real  estate ;  and,  while  the  former  falls  into  the 
residuary  estate,  and  passes  by  the  residuary  clause,  if 
any  there  be,  and,  if  not,  passes  to  the  next  of  kin,  the 
latter  does  not  pass  to  the  residuary  devisee,  but  the 
devise  becoming  void,  the  estate  descends  to  the  heir  at 
law.*  The  reason  given  is,  that  a  bequest  of  personal 
property  refers  to  the  state  of  the  property  at  the  testa- 
tor's death,  whereas  a  devise  operates  only  upon  land 
whereof  the  testator  was  seised  when  he  made  his  will ; 
and  it  is  not  presumed  that  he  intended  to  devise,  by  the 
residuary  clause,  a  contingency  which  he  could  not  have 
foreseen,  or  to  embrace  in  it  lands  contained  in  the 
•lapsed  devise.b    There  is  a  further  distinction    *542 

*  Brown  ■>.  Higgn,  15  Vaty,  709.  Robert,  t.  Cooke,  16  ibid.  451. 
Leake  v.  Robinson,  3  Mtmalt,  393.  Humbertstone  v.  Stanton,  1  Va.  4 
Br.amt,  388.  WootnW*  eatale,  3  Wharton,  477.  Denman,  Ch.  X,  in  Do* 
v.  Edlin,  4  Adolph.  $  Ellit,  563.  Jones  v.  Perry,  4  IredtU  Eq.  Caen,  SOU. 
By  statute  in  Georgia  legacies  do  Dot  lapM,  if  any  issue  of  tho  legate*,  be 
living  when  ten tator  dies.  Prince' I  Dig.  956.  So  in  Pennsylvania,  Pur- 
lion'*  Dig.  5th  edit.  973,  and  tho  legacy  in  favor  of  a  child  or  lineal  desoeud. 
ant  of  the  testator,  descends  to  the  iseoo  of  the  legatee  dying  in  the  lifetime 
of  tho  testator.  The  law  i>  the  same  in  South  Carolina,  Virginia,  Maryland, 
Massachusetts,  and  probably  in  most  of  the  other  states.  Mum*.  Rtvitti 
Statutes,  419,  sec.  24.  1  Recited  Code  a/  Virginia,  376.  Young  v.  Rob- 
inaon,  1 1  GUI  $  Johnton,  338.  See  Recited  Stalulee  of  Connicticut,  Ver- 
mont, titxB-Jtrtty,  and  Miitiitippi. 

b  Doe  v.  Undordown,  Willtt'  Rep.  999.  Lord  Hardwioke,  in  Doronr  *. 
Mottenx,  1  Vtt.  395.  Jones  i>.  Mitchell,  1  Sim.  d>  Stu.  390.  The  Court  of 
Appeal!  in  Kentucky,  In  Gore  o.  Stevens,  1  Dana'*  Ken.  Rep.  307,  adhered 
to  the  English  distinction  as  Mated  in  the  text.  See,  also,  lo  S.  P.  8  Viety, 
35.  15  Ibid.  414,  415.  Crui.e  i>.  Barley,  3  P.  Wmt.  20.  1  Veeey,  140.  10 
Veeey,  jr.,  500.  James  r.  James,  4  Paige,  115.  Warner  ».  Swearingsn, 
6  Dam'*  Ken.  Rep.  195.  Bat  in  the  case  of  a  devise  to  A.  and  the  heirs  of 
hi*  body,  and  in  default  of  issue  to  B.  in  tail,  and  A.  die*  in  the  lifetime  of 
the  testator,  though  the  devise  to  A.  had  lapsed,  yot  the  remainder  to  B. 
vested  immediately  on  the  testator's  death.  White  *.  Warner,  3  Doug. 
Rep.*. 

Vol.  IV.  46 
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between  a  lapsed  and  a  void  devise.  In  the  former 
case,  the  devisee  dies  in  the  intermediate  time  be- 
tween the  making  of  the  will  and  the  death  of  the  testa- 
tor ;  but,  in  the  latter  case,  the  devise  is  void  from  the 
beginning,  as  if  the  devisee  be  dead  when  the  will  was 
made.  The  heir  takes  in  the  case  of  lapsed  devise,  but 
the  residuary  devisee  may  take  in  the  latter  case,  if  the 
terms  of  the  residuary  clause  be  sufficiently  clear  and 
comprehensive."  This  distinction  appears  to  be  founded 
on  a  presumption  (though  it  would  seem  to  be  rather 
overstrained)  of  a  difference  in  the  views  and  intention 
of  the  testator  between  the  two  cases.  The  subject  has 
been  recently  discussed  in  the  courts  in  thia  country. 
In  Green  v.  .Dennis,"  the  devise  was  held  void,  because 


■  Dm  o.  Sheffield,  13  Eatft  Rep.  5H6.  Dob  v.  Scott,  3  Manle  j-  Sdm. 
300.  Lessee  of  Ferguson  v.  Hedges,  1  Harrington'/  Del.  Rep.  524.  In  Van 
Kleeck  c.  The  Reformed  Dutch  Church,  6  Paige,  600,  Chancellor  Walworth 
examined  Iho  subject  at  largo,  and  with  a  review  of  all  the  English  casei;  and 
he  concludes  that  the  case  of  Does.  Sheffield  was  contrary  to  the  strong  cur- 
rent of  decisions!  in  favor  of  the  claims  of  the  heir  at  law  in  such  case*,  which 
had  existed  for  nearly  a  century,  and  that  its  effect  was  entirely  destroyed  by 
a  decision  of  the  Home  of  Lord*  the  other  way  throe  or  foul  year*  afterwards. 
It  was  a  Military  opinion  without  reference  to  a  single  adjudged  case  previ- 
ously existing  to  support  it.  He  concluded  that  a  residuary  devise  of  all  the 
testator's  real  estate  not  before  disposed  of  by  his  will,  did  not  embrace  real 
estate  which  was  in  terms  absolutely  devised  to  others,  although  such  real 
estate  was  not  legally  and  effectually  devised,  either  from  the  incapacity  of 
the  devisee  to  take  real  estate  by  devise,  or  by  reason  of  his  death  in  the  life- 
time of  the  testator.  The  weight  of  English  and  American  authority  would 
appear  to  be  in  favor  of  this  conclusion,  and  that  the  heir  at  law  takes  in 
such  a  case,  and  not  the  residuary  devisee.  This  decree  was  affirmed  on 
appeal  to  the  Court  of  Errors,  in  December,  183a  See  SO  Wendell' m  Rep. 
457. 

1  6  Conn.  Rep .  292.  Lingan  e.  Carrol,  3  Han.  $  M'lhniy,  333.  S.  P. 
In  Connecticut,  if  the  devisee  or  legatee,  being  a  child  or  grandchild  of  tlio 
testator  dies  before  him,  aud  no  provision  be  made  for  such  contingency,  the 
issue  of  such  devisee  or  legatee  take  as  if  he  bad  survived  the  testator.  But 
if  there  be  no  snob  issue,  the  estate  so  disposed  of  by  that  devise  or  legacy 
is  to  be  treated  as  intestate  estate.  Statute!  of  Connecticut,  1339,  p.  397. 
See,  also,  Statute  of  New-Jersey,  1824,  Elmer1*  Dig.  601,  Reviled  SlaHtta 
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the  devisee  was  incompetent  to  take ;  and  yet,  though 
the  devise  was  void  from  the  beginning,  the  heir  was 
preferred  to  the  residuary  devisee,  on  the  ground  that 
the  testator  never  intended  that  the  specific  devise, 
which  was  void,  should  fall  into  the  residuum.  The  re- 
siduary devise  was  of  "  the  rest  and  residue  of  the  es- 
tate not  therein  disposed  of."  But  where  the  devise 
was  upon  a  condition  subsequent,  and  a  contingent  in- 
terest depending  upon  the  failure  of  that  condition,  the 
residuary  devise  was. held,  in  Hayden  v.  Stougkton,*-  to 
be  entitled  to  the  estate  in  preference  to  the  heir ;  be- 
cause the  contingent  interest  had  not  been  specifically 
devised,  and  it  was  carried  along  by  the  residuary  de- 
vise. The  alteration  of  the  law,  in  New-York,  Virginia, 
and  those  other  states,  making  the  devise  operate  upon 
all  the  real  estate  owned  by  the  testator  at  his  death, 
may  produce  the  effect  of  destroying  the  application  of 
some  of  these  distinctions,  and  give  greater  consistency 
and  harmony  to  the  testamentary  disposition  of  real  and 
personal  estates.b 


of  Vermont,  1839,  p.  957,  and  Recise d  Code  of  Miisimippi,  1824,  p.  33,  to 
the  same  effect.  So,  also,  by  the  statute  of  19th  March,  1810,  in  Pennsyl- 
vania, if  a  child  or  other  lineal  descendant  of  testator  dies  before  him,  leav- 
ing issue,  the  devise  or  legacy  does  net  lapse,  but  remains  good  in  favor  of 
the  issue.  The  general  rule  of  the  English  law  It,  that  a  bequest  of  personal 
property  fails,  if  the  donee  dies  in  the  lifetime  of  the  testator.  The  rule  is 
otherwise  in  Scotland. 

■  5  Pick.  Rep.  52a 

k  By  the  English  statute  of  wills,  of  1  Victoria,  c.  26,  unless  a  contrary 
intention  appears,  a  residuary  devise  includes  estates  comprised  in  lapsed  and 
void  devises.  So,  a  general  devise  or  bequest  includes  estates  or  personal 
property  over  which  the  testator  had  a  general  power  of  appointment. 

Tho  Liar  of  Legacies  has  grown  into  a  copious  system,  and  has  been  well 
digested  by  Mr.  Roper ;  but  with  much  more  force,  precision,  aud  accuracy, 
by  Mr.  Preston.  It  is  too  full  of  detail,  and  too  practical,  to  admit  of  much 
greater  compression  than  Mr.  Preston  has  given  it ;  and  I  have  been  obliged, 
in  the  present  eitended  state  of  this  work,  to  desist  from  the  attempt.  Some 
provisions,  as  to  the  payment  of  legacies,  are  inserted  in  the  Nr.w  York  Rt- 
viud  Statutti,  vol.  ii,  90,  sec.  43 — SI.    They  are  not  to  be  paid  until  after  a 
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The  title  by  devise  closes  the  view  of  the  law  of  real  pro- 
perty, and  with  it  the  present  work,  which  has  insensibly 
extended  far  beyond  my  original  intention.  The 
•643  •system  of  our  municipal  law  is  so  vast  in  its  out- 
lines, and  so  infinite  in  its  details,  thatlhave  passed 
by  many  interesting  subjects,  to  which  I  have  not  been  able 
to  extend  my  inquiries.  The  course  of  lectures  in  Colum- 
bia College  included  an  examination  of  the  remedies  pro- 
vided for  the  recovery  of  property,  and  redress  of  in- 
juries ;  and  I  had  prepared  and  delivered  lectures  on  the 
history  of  a  suit  at  law,  according  to  the  English  model, 
including  the  doctrine  of  special  pleading.  But  that 
subject  has  been  laid  aside  ;  for,  to  extend  such  a  dis- 
cussion beyond  the  courts  of  New-York  was  not  in  my 
power ;  and  the  object  of  the  work  is  professedly  na- 
tional, and  not  local.  I  have  not  the  means  at  my  com- 
mand to  give,  any  thing  approaching  to  a  full  and 
•544  correct  view  of  the  practice  of  the  courts  in  "the 
several  states  ;  nor  would  the  value  of  such  a 
work  he  worth  the  effort.  The  remedies,  in  every  case, 
have  been  alluded  to,  and  the  principles  on  which  they 


year  from  the  granting  of  letters  lestamaataTy,  or  of  administration  ;  and 
payment  may  be  enforced  by  the  surrogate.  When  B  legacy  subject  to  a 
contingency,  becomes  payable  and  is  paid,  it  haa  been  held  to  be  absolutely 
veiled,  and  not  liable  to  be  hung  np  and  diverted  by  a  contingency  happen- 
ing subsequently.  Coehoun  «.  Thompson,  2  MeUog't  Rep.  281.  If  lie 
legatee  be  a  minor,  legacies,  under  the  value  of  $50,  may  be  paid  to  the 
father;  and  of  the  value  of  $50,  or  more,  to  the  general  guardian  of  the 
minor  on  approved  security.  The  former  rule  was,  that  tbe  father,  qiati 
father,  was  not  entitled  to  receive  tbe  legacies  due  to  his  minor  children. 
Genet  v.  Tullmadge,  1  Joins.  Ch.  Rtp.  3.  Miles  c.  Boyden,  3  Puk.  Rep. 
313.  So,  after  the  expiration  of  a  year  from  the  granting  of  letter*  testa- 
mentary, or  of  administration,  the  executor  or  administrator  may  be  sued  for 
a  legacy,  or  distributive  share,  if  there  be  sufficient  assets,  and  a  demand 
previously  made,  and  a  bond,  with  approved  surety  given,  to  refund  in  case 
of  need.  Nta-York  Revised  Statute;  vol.  ii.  114,  sec.  9 — 17.  In  Penn- 
sylvania, by  tbe  act  of  1810,  no  devise  or  legacy  to  lineal  deteen dan U  Ispsei 
by  reason  of  the  death  of  the  devisee  or  legatee  in  tbe  lifetime  of  the  testator, 
if  sueb  devisee  or  legatee  leave  issue  surviving  the  testator. 
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were  founded  stated,  when  we  were  upon  the  subject  of 
rights ;  but  the  practice  in  the  state  courts  is  exceedingly 
diversified,  and  is  undergoing  constant  changes.  That 
of  New-York,  in  particular,  was  essentially  altered  by 
the  revision  of  the  statute  law  in  1830  j  and  the  science 
of  special  pleading  (curious,  logical,  and  masterly  as  it 
is)  has  fallen  into  very  considerable  disuse  and  neglect 
in  almost  every  part  of  the  country,  without  the  prospect, 
or  perhaps  the  hope  of  revivaL'  The  general  princi- 
ples of  equity  have  also  been  stated  in  the  course  of  the 
work,  so  far  as  they  were  applicable  to  the  various  sub- 


•  Lord  Tsutorden,  in  3  Baraa.  a}  Adolph.  16,  observed,  that  special  plead- 
ing via  founded  upon  and  adapted  to  the  trial  by  jar;  ;  far  the  abject  of  the 
ecienoe  via  to  reduce  the  cate  before  trial  to  a  simple  question  ot  fact, 
whereby  the  daliea  ot  the  jury  might  be  more  easily  and  conveniently  dis- 
charged. And  to  thoae  student*  who  would  wish  to  study  the  subject  tho- 
roughly, I  would  recommend  Stephen'!  Treatise  en  the  Principles  nf  Plead- 
ing, bi  being  the  beat  book  that  ever  waa  written  in  eiplanalion  of  the  sci- 
ence. The  legislature  of  Maine,  in  1831,  enacted,  that  in  all  civil  action 
the  general  iatue  shall  be  pleaded,  and  the  defendant  in  not  entitled  to  plead 
any  other  plea  to  the  merits  than  the  general  issne,  and  he  may  give  the 
special  matter  in  evidence  under  that  plea.  So,  alio,  the  legislature  of 
Massachusetts,  by  statute  of  I6th  April,  1836,  enacted,  that  "  in  every  civil 
action  thereafter  to  be  tried  in  the  Supremo  Judicial  Court,  or  Court  of 
Common  Pleas,  all  matters  of  lair  or  of  fact,  in  defence  of  inch  action,  might 
be  given  in  evidence  under  the  general  issue,  and  no  other  plea  in  bar  of 
Much  action  ihould  be  pleaded."  In  New-York  the  statute  is  not  impera- 
tive, bat  merely  allows  the  defendant  to  plead  the  general  issue  and  give 
any  special  matter  in  evidence,  which  if  pleaded  would  be  a  bar,  uu  giving 
notice  of  the  special  matter-  But  the  courts  consider  the  statute  as  very 
remedial  and  construe  the  notice*  most  liberally.  Chamberlain  v.  Gorbam, 
90  John:  Rep.  746.  Fuller  e.  Rood,  3  Hill,  258.  The  enactment  in  Mas- 
sachusetts iaa  thorough  innovation  upon  the  eettted  and  orderly  conns  of 
common  law  proceedings  in  the  administration  of  justice.  The  danger  is, 
that  like  other  sudden  and  extreme  reforms  in  the  established  law,  it  may 
prove  to  be  injudicious  and  inconvenient,  and  operate  as  an  oppressive  check 
to  the  investi  gat  ion  of  truth  and  the  application  of  law.  The  English  gov- 
ernment, on  the  other  hand,  have,  as  late  as  the  fourth  year  of  the  reign  of 
William  IV.,  in  their  wisdom  and  experience,  very  much  restricted  the  use 
of  the  general  issue  in  pleading,  and  increased  in  a  tenfold  degree  the  ne- 
cessity of  special  pleading,  as  more  conducive  to  troth,  to  certainty,  and  to 
jostle*.    Se*  the  American  Jttriit,  Ho.  39,  sit.  S. 
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jecta  which  came  successively  under  review ;  but,  for 
the  reasons  already  mentioned,  in  reference  to  suits  at 
law,  I  have  not  undertaken  to  meddle  with  the  remedial 
branch  of  equity  jurisprudence.  The  law  of  crimes  and 
punishments  is,  no  doubt,  a  very  important  part  of  our 
legal  system  ;  but  this  is  a  code  that  rests,  in  each  state, 
upon  an  exact  knowledge  of  local  law ;  and,  since  the 
institution  of  the  penitentiary  system,  and  the  almost  total 
abolition  of  corporal  punishment,  it  has  become  quite 
simple  in  its  principles,  and  concise  and  uniform  in  its 
details.  Our  criminal  codes  bear  no  kind  of  comparison 
with  the  complex  and  appalling  catalogue  of  crimes  and 
punishments,  which,  in  England,  constitutes  the  basis  of 
the  system  of  the  pleas  of  the  crown. 

I  trust  I  have  already  sufficiently  discharged  my  en- 
gagements with  the  public  ;  and  I  now  respectfully  sub- 
mit these  volumes  to  the  candour  of  the  profession, 
though  not  without  being  conscious  of  the  imperfection  of 
the  plan,  and  still  more  so  of  its  imperfect  execution. 
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Abahdohmeht  on  a  policy,  iii.  318. 
when  definitive,  iii.  321. 
effect  on  freight,  iii.  333. 
of  an  easement,  iii.  432,  note, 
447. 
Abeyance,  iv.  217.  268 — 260. 
Abjuration  or  allegiance,  it.  64. 

of  the  realm,  ii.  156,  note. 
Abrid3mentaoftrie]aw,i.507.610. 
Absconding  and  absent  debtors,  ii. 
401—406. 
Absence  of  seamen,  iii.  198. 
Absolute  rights,  ii.  1. 

of  personal  safety,  ii.  11. 
of  personal  character,  ii.  16. 
of  personal  liberty,  ii.  26. 
of  religious  liberty,  ii.  34, 
Acceptance  of  goods,  ii.  494,  49S. 
002,  503.  645. 
n  part.  ii.  496. 


of  a  bill,  i 


.82. 


iii.  87. 


supra  protest, ... 
.  ol  forged  drafts,  in.  oo. 
Accession,  title  by,  ii.  360 — 364. 
Accommodation  paper,  iii.  86. 
Account,  action  of,  it.  369.  369. 
Accretion,  iii.  428.  430. 
Accumulation  of  profits,  of  per- 
sonal property,  ii.  363. 
of  real,  iv.  281—287. 
if  void,  other  parts  of  the  will 
good,  iv.  346. 
as  to  liens  and  material  men, 
i.  170. 
none  in  trusts,  on  accounts  or 
for  specific  performance,  i. 


Adjustment  of  general  average,  iii. 
240—245. 
of  partial  loss,  iii.  335. 

tofpasture,iii.418. 
of  estates,  ii.  409 
—414. 
effect  of  domicile,  ii.  428 — (34 
title  to,  ii.  410— 414. 
foreign,  il.  431 — 433. 
Administrators,  ii.  414—418. 
power  to  sell  land,  iv.  438. 
who  are  entitled  to  be,  ii.  409 
—414 
order  of  paying  debts,  ii.  416 
—419 
distribution    among  next   of 
kin,  ii.  420—436. 
liable  for  devastavit^  of  intes- 
tate, ii.  416. 
not  for  each  other,  ii.  416. 
Administrator,    public,    in    New- 
York,  ii.  410. 
Admiralty  decisions,  i.  18. 

jurisdiction  over  prizes,  i.  353. 

criminal  jurisdiction,  i.  360 — 

366. 

between  high  and  low  water 

mark,  i.  366. 

as  to  torts,  i,  367,  note. 

limits  as  to  courts  of  law,  i. 

366—378. 

civil  jurisdiction,  i.  371.  377, 

378. 

acquiaitior)softerritory,i.269. 

new  proofs  on  appeal,  i.  299. 

practice,  i.  380,  and  note. 

Adultery,  cause  for  divorce,  ii.  98. 

104,  106. 

bars  dower,  iv.  62,  A3. 

Advancement  to  a  child,  ii.  421, 

423,  iv.  417, 41S. 
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Adverse  possession,  ir.  416—4-19, 
affirmance  of  title,  iv.  96. 
after  acquired  title,  iv.  98. 
as  to  chattels,  ii.  504. 
Affreightment,  iii.  201. 

dissolution  of  the  contract,  iii. 

348. 

Agency  in  trade  with  the  enemy, 

i.  77. 

Agents,  how  constitoted,  ii.  613. 

Agent*,  power  and  duty,  ii.  617— 

633. 

bound  to  keep  the  principal 

duly  informed,  ii.  623. 
cannot    be   both   buyer   arid 

seller,  ii.  618. 
not   answerable   after    using 
reasonable   skill    and  dili- 
gence, ii.  633. 
when    personally  bound,    ii. 
630.  633.  631, 
notice  to,  ii.  630. 
when  responsible  to  hie  prin- 
cipal for  extra  damages,  ii. 
630,  note, 
public,  when  responsible,  ii. 
633. 
when  all  must  join,  ii.  693. 


Agreements,  see  Contract!. 

Angell  on  water  courses,  iii.  464. 

Aliens,  sue  in  the  federal  courts,!. 

343. 

defined,  ii.  60. 

rights  and  disabilities,  ii.  63 
—66.  61—64. 
under  the  French  law,  ii.  68. 
cestui  que  trusts,  ii.  6.'. 
rights  as  to  land,  ii.  61. 
mortgagees,  ii.  63. 
dying  intestate,  ii.  67. 
privileges  under  state  taws, 
ii.  69—79. 
mode  of  naturalization,  ii.  64. 
Alien  enemy,  when  under  protec- 
tion, i.  66,  67.  it.  63. 


live 


i.  271,  S 


Alimony,  ii.  98,  99. 127. 
Allegiance  to  the  U.  8.,  bow  cre- 
ated, ii.  89.  42. 
native,  ii.  89.  49. 
temporary,  ii.  63,  64 
how  far  indefeasible,  ii.  42 — 
49. 
to  whom  dne,  ii.  44. 
for  commercial  purposes,  ii. 
49. 
feudal,  iii.  612. 
Alliance,  defensive,  i.  60. 
effect  on  licenses,  f.  69. 
with  France,  i.  61. 
Allies  not  to  trade  with  the  enemy, 
i.  69. 
included  in  treaties  of  peace, 

LlOT. 

Allodial  lands,  iii.  488.  496.  498. 
611,614.  iv.  3. 
Allodium,  iii.  488.  498.  613.  iv.  9. 
Alluvion,  iii.  US. 
Amalphits.il  table,  iii.  9. 
Ambassadors,  their  inviolability,  i. 
16.38. 

protection  given  them,  i.  182. 

grades  of  them,  i.  39. 

when  suspended,  i.  38. 

Eriv i  leges,  i.  39. 
iading- acte,  i.  40. 
Ambiguilat  patens  et  latent,  ii.  666. 
Auiphyclionic  council,  i.  6. 
Ancestor,  debts  of,  iv.  419 — 129. 
Ancestral  estates,  iv.  404. 
Ancient  lights,  iii.  44S,  446. 
Animus  manendi,  i.  76. 
Animals,  fertt  nature,  ii.  348. 
Annuities,  iii.  460. 

when  not  to  be  reached  by  a 
creditor's  bill,  iv.  311. 
Antenati,  ii.  40.  66.  68. 

-nuptial  engagements,  ii.  179. 

Antichresis,  iv.  137,  nolo. 

Anticipation,  clause  against,  ii.  166, 

170, 

Appellate  jurisdiction,  S.  C.  U.  a. 

i.  298,299.316—321. 

its  limitations,  i.  324—396. 

now  enforced,   i.  816.  321. 

44S. 
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Appellate  jurisdiction  C  C.  V.  8., 
i.  309,  303. 
Appeal  in  criminal  cues,  i.  369. 
Appendant  of  common,  iii.  404. 
Appointment  under  a  power,  iv. 
316,311.  334—346. 
to  office*,  U.  S.,  i.  287. 
Appointor  of  a  power,  iv.  317. 
Appointee  of  a  power,  iv.  317. 
Apportionment  of  rent,  i  ii.  469. 47 1 . 
of  annuities,  iii.  471. 
of  wages,  iii.  471. 
of  premium,  iii.  341. 
of  freight,  iii.  333. 
of  representation  in  congress, 
i.  230. 
Appraisement   on  execution,  iv. 
439—437. 
Apprentices,  ii.  261—366. 
Appurtenant  of  common,  iii.  404. 
Appurtenances   to  land   sold,  iv. 
467. 
Aquatic  rights,  iii.  437. 
Aristotle  on  rights  of  war,  i.  5. 
Arkansas  Territory,  i.  384. 
Armed  neutrality,  i.  126, 127. 
Arms  of  the  sea,  I,  26, 30. 
Articles  of  confederation,  i.  210 

their  imbecility,  i.  212. 

Assent  of  creditors,  to  a  trust  deed, 

not  essential,  ii.  633.  i  v  307. 

by  grantee  to  the  deliver;  of 

a  deed,  essential,  iv.  466. 

Assets  infuluro,  iv.  364. 

marshalled,  iv.  421,422,  note, 
distribution  in  cases  of  foreign 
domicile,  ii.  420.  434,  436. 
distribution  in  equity,  ii.  418. 
Assignee  of  covenants,  iv.  471, 
472. 
Assignment  under  insolvent  acts, 
ii.  396. 
of  stock,  by  way  of  security, 
ii.  577. 
voluntary,  by  insolvents,   ii. 
397. 632. 
of  part  of  a  debt,  ii.  633. 
of  reversions,  iv.  133. 
of  a  policy,  iii.  261. 
or  dower,  iv.  6 1 . 
of  breaches  on  covenants,  iv. 
471,  473. 
of  possibilities,  iv.  261,362. 
in  trust,   without  assent    of 
cestui  que  trial,  ii.  £33.  iv. 
307. 


Assignment  of  interests  in  land  to 
be  in  writing,  iv.  460. 
by  lessee  for  years,  iv.  96. 
Assistance  to  other  nations,  i.  94. 
Assumpsit  lies  against  a  corpora- 
tion, ii.  390. 
Athenians,  their  maritime  laws, 


debtors,  ii.  401,  303. 
cresting  a  lien,  i.  247. 
in  rem,  i.  261,  note, 
of  real  estate,  on  mesne  pro- 
cess, iv.  436. 
Atkyn's  Reports,  i.  494. 
Attendant  terms,  iv.  87—94. 
Attorney  General,  U.  S.,  i.  308. 
Attorneys,  U.  S.,  i.  306. 
Attorney's  lien,  ii.  640. 
Attorneys  in  New-York,  i.  307. 
in  noli*. 
Attorney  may  commit  mainten- 
ance, iv.  449. 
undue  bargains  with  client, 
checked,  iv.  449,  note. 
Attornment,  iv.  490. 
Average,  general  or  gross,  iii.  333. 
particular,  iii.  233, 336. 
bond  from  consignee,  iii.  244. 
jettison,  iii.  233, 234. 
wages  and  provisions,  iii.  236, 
236,  237. 
losses  by  necessity,  iii.  238, 


Auction  sales,  ii.  636—640. 
Authors,  rights  o/,  ii.  373,  374, 
383. 
Authority,  joint,  ii.  633. 
Auxiliary  treaties,  i.  12.  116. 

B 

Bacon,  Lord,  hie  definition  of  war, 
i.47. 
his  writings,!.  606. 
Bacon's  abridgment,  i.  610. 
Bail  in  the  Roman  law,  1.  622. 
Bailment,  ii.  669. 

depmilum,  ii.  660. 
"  668. 
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Bailment,  commodalum,  ii.  673. 

pledging,  ii.  677. 

localum,  ii.  685. 

loeatio  ret,  ii.  686. 

localio  oftru,  ii.  683. 

carriers,  ii,  697—609. 
Baltic  maritime  code,  i.  136,  197, 
Bank,  U.  S.,  lawfully  created,  i. 


i.  428. 

Banks,   liable  as  to  collection  of 

notes,  iii.  93. 

Banking    by   corporations,   when 

void,  ii.  399. 

Bankruptcy,  ii.  389. 

jurisdiction  of  district  courts, 
in  bankruptcy,  without  ap- 
peal, i.  383. 
Bankrupt  laws,  i.  383.  ii.  389— 394. 
Banks  of  rivers,  iii.  426 — 137. 439. 

See  riparian  owners. 
Barbary  states,  i.  188. 
Bargain  and  sale,  iv.  496. 
Barratry,  iii.  306. 
Bastards,  ii.  308— 217.  iv.  413— 
417. 
putative  father,  ii.  216. 
cannot  take  as  heirs  or  distri- 
butees, ii.  314.  if.  413. 
rale  relaxed  in  many  states, 
ii.  313— 214.lv.  413— 416. 
Battui-e,  iii.  438. 

Bays  and  arms  of  the  sea,  i.  36.  30. 
Bayley  on  bills,  iii.  74.  137. 
Belligerents,  their  rights,  i.  89 — 
113. 
Beawes,  iii.  136. 
Bell's  law  of  Scotland,  iii:  376. 
Benecke  on  indemnity,   iii.   334, 
note,  338,  note,  361, 
Benefices,  feudal,  iii.  494. 
Betterment  laws,  ii.  336. 
Biddings  at  mortgage  sales,  iv. 
193. 
Bigamy,  ii.  79 — 81. 
BiJJb  of  lading,  iii.  306. 

negotiable,  ii.  648.  660. 
Bills,  their  history,  iii.  71. 

essential  qualities,  iij.  74. 
rights  of  holder,  iii.  78. 
consideration,  iii.  79,  80. 
acceptance,  iii.  83.  88. 
acceptance  supra  protest,  iii. 


Bills,  foreign,  iii.  94. 
endorsement,  iii.  88. 
special  and  without  recourse, 
iii.  90.  99. 
demand  and  protest,  iii.  93. 
place  of  demand,  iii.  96 — 99. 
discussion  as  to  the  place  of 
demand,  iii.  99. 
days  of  grace,  iii.  100. 
notice  of  non-payment,  iii. 


104 


-109. 


notice  waived,  iii.  109. 113. 
giving  time,  iii.  111. 
measure  of  damages,  ut.  115. 
Bills  of  credit,  i.  407. 
Bills  of  righto,  u.  1 — 11. 
Bills  of  sale  of  a  ship,  iii.  130. 
grand  bill  of  sale,  iii.  133. 
Bill  of  recital  of  the  register,  iii. 
143. 
of  sales  of  chattels,  ii.  636. 
£31. 
Black  stone's    'Commentaries,      i. 
619. 
Blank  endorsements  and  deeds,  iii. 
90. 
Blockade,  most  exist  in  fact,  i. 
144. 
violation  of  it,  i.  151. 
presence  of  adequate  force,  i. 


notice  requisite,  i.  147. 
egress  from  it,  i.  146. 
sailing  to   break    it,    147 — 
160. 
breach  of,  cured,!.  161. 
of  port  of  discharge,  iii.  933. 
334. 
Blood  of  the  first  purchaser,  iv. 
404,406. 
Bocland,  iv.  441. 
Book  of  fiefs,  iii.  497,  note. 
Bottomry,  iii.  363—363. 
Bouly  Paty,  iii.  349. 
Bounds  and  land  marks,  iv.  466. 
Bracton,  i.  499. 
Bridges.     See  franchises. 

over  navigable  rivers,  ill.  430, 
note*. 


for 


i.  260. 


Brookes'  Abridgment,  i.  508. 
Brown's  Reports,  i.  494, 
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Baflbii,  i.  MI. 
Barlemequi,  i.  IT. 
Bynkershoeck  on  m 


Cu.eitoah  months,  iv.  95,  note. 
Cancelling  a  deed,  iv.  196.  409. 
Captures,  maritime  law  of,  i.  69. 

English  decisions,  i.  70. 

rights  in  the  sovereign,  i,  100. 

adjudication,  i.  102. 

after  peace,  i.  170—173. 

jurisdiction  of,  i.  304. 
Cargo  on  deck,  ill.  308.  340,  310. 
Carriers,  ii.  597— 609. 
Cardinal  Woolsey,  i.  490. 
Cartel  ships,  i.  68. 
Cawwithin  the  constitution, i.  335, 
336,  note. 
Casui  ft2dt:ris,  i.  49. 
Caveat  emptor,  ii.  478,  iv.  470, 471, 
Causa    maxima,  in   policies,  iii. 
303. 
Ceded  places  to  U.  S.,  i.  439. 
Cessio  bonorum,  i.  433. 
Cesser,  iv.  90,  106. 
Cessions  of  territory,  i.  177.  359. 
Cestui  que  trust,  an  alien,  ii.  63. 

in  equity,  iv.  303—310. 
Cestui  que  use,  iv.  396—399. 
Champerty,  iv.  419. 
Chancery  powers   in  the  several 
states,  iv.  163, 164. 

jurisdiction  over  lands  abroad, 

ii.  463. 

Chancery  jurisdiction  over  foreign 

suits,  i.  410,  413.  ii.  124, 

power  to  decree  sales,  iv.  326. 

Chancery  reports,  i.  492—495. 
Charge  on  the  estate  of  a  legacy,  iv. 
540. 
Charitable  establishments  among 
the  ancients,  iii.  181. 
Charities,  devises  in  favour  of,  ii. 
285.  iv.  507. 
Charitable  uses,  ii.  265—388.  iv. 
507,606. 
Charter-party,  iii.  300,  303. 
duty  nnder  it,  iii.  303—306. 
dissolved,  iii  933.  348. 


Charterer  of  a  vessel,  iii.  137,138. 
303. 
his  duties,  iii.  318. 
Chattels,  gilts  and  settlements  of, 
U.  440,  441. 
real,  ii.  343. 
personal,  ii.  311. 
of  the  herbage  and  fruits  of 
land,  iv.  461. 
sale  of,  ii.  463, 493. 
qualified  property  in,  ii.  348. 
limited  in  remainder,  ii.  363. 
Checks,  iii.  75,  89,  91, 104. 

on  an  insolvent  bank,  ii.  497. 

iii.  111. 

Cherokee  Indian  rights,  iii.  381 — 

386. 

Children,  appointment  to,  iv.  343. 

346. 

may  mean  grandchildren,  iv. 

346,  note,  419. 

when  they  include  bastards,  iv. 

414. 

dnties  of,  ii.  307. 

may  be  disinherited,  ii.  303.  iv. 

602,  606,  526. 

after-born,  relieved,  ii.    434. 

iv.  413. 

illegitimate,  ii.  208—217. 

Church-yard  and  grave,  iii.  403. 

Chitty  on  claims  to  the  sea,  i.  28. 

Chivalry,  its  influence,  i.  11. 

Choses  in  action,  description  of,  ii. 

351. 

gifts  of,  ii.  439, 447. 

reached  by  fi.  fa.  ii.  443,  iv. 

430. 

Christianity,  influence  on  the  law 

of  nations,  i.  10. 

Chvdleigk,i  ease,  iv.  339, 340, 363. 

393. 

Cicero,  his  opinions  on  the  law  of 

nations,  i.  6.  7. 

Circuit  courts,  U.  S.,  i.  301. 

their  admiralty  jurisdiction,  i. 

360—364. 

of  district  of  Columbia,  i.  384. 

Citizens  domiciled  abroad,  i.  73 — 


not  to  cruise  wlthont  a  com- 

jr       mission,  i.  96. 

nor  against  their  country,  i. 

191. 
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Citizens — 

nor  against  friendly  powers,  i. 
99. 

their  rights  of  defence,  i.  94. 

their  rig-lite  in  every  state,  ii. 

71,  73. 

Civil  law,  influence  on  the  law  of 

nations,  i.  II. 

its  history,  i.  616. 

twelve  tables,  i.  521. 

edicla  pratorum,  i.  028. 

rtsporua  prvdtntum,  i.  S30. 

under  Augustus,  i.  631. 

rtteripta  prinripis,  i.  634. 

early  digests  of  it,  i.  S36. 

Institutes,  i.  538. 

Pandects,  i.  539. 

Code,  i.  538. 
Civil  law,  Novels,  i.  642 

its  dest  ruction,  i.  613. 

revival,  i.  544. 

merits,  i.  617. 

its  arbitrary  doctrine,  i.  343. 
644. 
Civil  liberty,  ii.  1. 
Civil  war  in  other  states,  i.  24. 
Clerks,  U.  &,  i.  308. 
Clubs,  responsibility  of.il.  617. 
Coasting  rules,  i.  31. 
Codes  oflaw,  their  instability,  i.  468. 
Codicil, iv.  631,610. 
Codification,  L  468, 472,  475. 
Coke's  Reports,!.  482. 

Institutes,  i.  506. 
Collateral  satisfaction  in  dower, 


-.  469. 


57. 


warranty, 

limitations,  iv.  law. 

Collaterals,  how   they  inherit,  ii. 

425,  iv.  401. 

Collations,  ii.  421,622.  iv.  381. 419. 

Collision  of  snips,  iii.  230.  302. 

Collyer  on  Partnership,  iii.  69. 157. 

Colonial  trade  of  the  enemy,  i.  81 

—86, 

Colonies  carry  (he  lawa  with  them, 

i.  473. 

their  rights  asserted,  ii.  1 — 7. 

Coloured  people,  disabilities  of,  ii. 

72.  253,  note. 

marriage  with  whites  unlaw- 

,  ful,  ii.  96.  358. 

Colombia,  district  'of,  i.  256.  349. 


Commerce,  general    right   of,  1. 
S3. 

claim  of  Porto  gal,  i.  33. 

of  Russia,  i.  33. 
treaties  of,  i.  33. 
with  the  enemy,  i.  66. 
regulated  by  congress,  i.  431 
♦  —438. 

extent  of  the  power,  i.  369, 
note, 
among  the  several  states,  i. 
431—439. 
Commerria  belli,  i.  105. 159.  169. 
Commission  to  cruise  requisite,  i. 
95, 98. 
unlawful  against   a  friendly 
power,  i.  100. 
Coromi    '  """ 


Com  mi 


ssion  merchant,  iii 

anions  insurable,  iii.  371. 

sailing    to    executors    and 

trustees,  Li,  420,  421,  note. 

Commodaiirm,  ii.  673. 

Commons,  House  of,  England,  I 

334. 

Common  law,  growth  of  time,  i. 

471,  473. 

adopted  in  the  states,  UH. 


473.i 


27,  S 


does  not  exist  in  the  federal 

jurisprudence,  i-  342. 

follows  colonists,  i.  473.  ii. 


powers  of  federal  courts,  i. 
341.343. 
none    in   criminal    cases,  i. 
331. 
its  value  and  origin,  i.  343, 
343.  473.  647. 
Common  carriers,  ii.  697—609.  iii 
313. 
rule  of  damages,  ii.  600. 
notice  as  to  responsibility,  ii. 
60S. 
Common  recovery,  if.  13.  497. 
schools  in  Europe,  ii.  196, 196. 
in  U.  Slates,  ii.  197— 303. 
appendant,  iii.  404. 
appurtenant,  iii.  404. 
of  pasture,  iii.  404—407. 
of  estovers,  iii.  404 — 107. 
in  gross,  iii.  408. 
of  piscary,  iii.  409 — 418. 
by  parceners,  iii.  408. 
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Community  system,  ii.  183. 

Compensation  for  property  taken 

by  the  public,  ii.  339. 

to    executors,   &c,  ii.    430, 

431. 

Compaisatio  crimxnis,  ii.  100. 

Compounding   with   creditors,  ii. 

by  the  surety,  iv.  43S. 

Computation  of  time,  1-  161.  iii. 

103,  iv.  96. 

Corny n's  Digest,  i.  610. 

Concealment  in  contracts,  ii.  463. 

484.  490. 

of  papers  by  a  neutral,  i.  167. 

of  weapons,  ii.  340. 

Concubinage,   ii.    87,   note,   26S. 

note. 
Concurrent  legislation,  1.  387. 

judicial  power,  i  395. 
Condensed  Eq.  Reports,  ii.  166. 
Condition,  estates  on,  IT.  131.  133. 
entry  for  breach,  iv.  133, 133. 
137. 
inlaw,  W.  121. 
in  deed,  iv.  193. 
precedent,  iv.  135. 
subsequent,  iv.  135.  130. 
repugnant,  iv.  131. 
in  a  will  in  restraint  of  mar- 
riage, iv.  535. 
Conditional  fces.iv.  11.  16.  444. 
limitations,  iv.  137,  128.  349, 
350. 
tales,  iv.  144. 
ConJonalio  injuria,  ii.  101. 
Conductor,  ii.  586. 
Confederation,  articles  of,  i.  310. 

its  imbecility,  i.  213. 
Confiscation  of  enemy's  property, 
i.  58—60. 
of  debts,  condemned,  i.  63 — 

e 

lawful  in  U.  3.,  i.  64. 
unlawful  in  England,  i.  64. 
of  contraband  articles,  i.  143. 
extended  to  neutral  ships, 
14 
for  breach  of  blockade,  i.  161. 
for   carrying    despatches, 

163. 

Con/I  iciui  legum,  ii.  110—125. 

divorce,  marriage,  &c,  ii.  91. 

110—123. 

pending  suits  and  judgments, 

ii.  122—135. 


Conflicts  legum— 

intestates'  estates,  ii.  438 — 

436. 

assignments   in   bankruptcy, 

ii.  406—408. 

insolvent's  discharge,  ii.  393. 

construction  of  contracts,  ii. 

463—463. 

remedies,  ii.  463,  463. 

improvements  as  to  divorce 

and  legitimacy,  ii.  117, 

note,  b. 

Confusion  of  goods,  ii.  364. 

Congress,  U.  8.,  its  organisation, 

i.  332—336. 

privileges,  i.  335. 

general  powers,  i.  3 

mode  of  doing  bosini 

power  to  createa  bank,  i.  248. 

domain  as  to  Indian  lands,  i. 


U. 


267. 


,  power  over  t 


as   to  internal  improve' 
merits,  i.  267. 
over  territorial  districts, 
i.  383. 
over  ceded  places,  i.  429. 
over  external  commerce, 
j.  431, 432. 
over  internal  commerce, 
i.  432—439. 
of  1764,  i.  203. 
of  1766,  i.  203. 
of  1774,  i.  206. 
Conkling's  Treatise,  i.  316. 
Connecticut  school  fund,  ii.  196. 
Conquered  or  ceded  territory,  on 
rights  of  property,  i.  177, 178. 
Consanguinity,  how  computed,  iv. 
412. 
Consideration  of  a  contract,  ii.  464 
—468. 
a  prior  legal  obligation  suffi- 
cient, ii.  466. 
a  pre-existent  debt  good  to  a 
note,  iii.  79. 


inadequate,  ii.  477. 
Consignee,  liable  for  freight, iii. 231 
bis  lien  and  charges,  ii.  629. 
636.  640. 
has  an  insurable  interest,  : 


See,  also,  title  factor. 


371. 
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nare,  iii.  10. 

Consignor,  Tight  to  stop,  in  transi- 
tu, ii.  54a.  648— 651. 
Constitutionality  of  laws,  i.  448 — 
454. 
Constitutional  power,  its  test,  i. 
313. 
Constitution,  elective  and  judicial 
ft-      powers  in  the  states,  i.  2!!4,  5. 
Constructive  fraud,  ii.  460.  615. 
Construction  of  powers,  iv.  *344, 
345. 
of  wills,  iv.  634. 
of  statutes,  i.  460—468. 
of  Revised  Statutes,  L  468. 
Consols,  i.  41—46. 

to  assist  in  arresting  desert- 
ers,!. 43.  iii.  199. 
their  enlarged  powers  in  fo- 
reign ports,  iii.  178. 
Contempts,  punishable  by   Con. 
grees,  i.  236. 
punishable    by     courts      of 
JKfci,  j  justice,  i.  300. 

Contiguous,  sec  fi-anchitts. 
Contingency  to  deleat  an  estate,  iv, 
26. 
Contingent  remainders,  iv.  206 — 
214. 
with  a  double  aspect,  iv.  200. 
limitations,  iv.  128, 129. 
uses,  iv.  237—246. 
interests  assignable,  iv.  261. 
284. 
devisable,  iv.384.  611. 
Continuous  voyage,  j.  84. 
Contraband  of  war,  i.  136—143. 
provision*,  i.  136.  139. 
articles  of  native  growth,  i. 
139. 
raw  material,  i.  139. 
depends  on  the  intent,  i.  140. 
extent  of  the  penalty,  i.  142, 
143. 
influence  of,  iii.  267. 
Contract,  definition  of,  ii.  460. 
Contracts,  protected  against  state 
laws,  i.  412 — 119. 
commercial,  with  an  enemy, 
i.  67. 
public  with  an  enemy,  i.  176. 
parties  thereto,  ii.  460. 
interpretation  of,  ii.  662. 
of  sale,  ii.  449. 
when  title  in  chattels  passes, 
ii.  492.  604,  note. 


Contracts,  executory  and  executed, 

ii.  460. 

when  complete,  ii.  492 — 609. 

when    partly   performed,   ii. 

368.609, 

mutual  consent  requisite,  ii. 

477. 

subject  matter,  ii.  468. 

when  rescinded,  ii.  469 — 176. 

partial  fail  are  of  com  [deration. 


in  writing  may  be  waived  by 
parol,  ii.  611. 

affected   by   fraud,  ii.  482— 

491. 

void  for  non-delivery,  ii.  492. 

—196. 

when  the  thing  not  in  rerwji 

imtwa,  ii.  604.  631. 
when  the  party  is  not   owner 

of  stock,  ii.  468. 
fraudulent,  not  helped,  ii.  488. 
requisites   under   statute    of 
frauds,  as  to  chattels,  ii. 
494.  610. 
as  to  lands,  iv.  460. 
by  promise  to  a  third  party, 
tv.  244. 
by  an  agent,  ii.  617—633. 
for  a  lease,  iv.  106. 
Contributions  levied  by  an  enemy, 
i.  93. 
to  a  general  average,  iii.  233 
—242. 
by  joint  owners,  iv .  370, 371. 
by  sureties,  iv.  371.  iii.  86. 
among  insurers,  iii.  281. 
to  party-walls,  iii.  347. 
to  division  fences,  iii.  439, 

between  heirs  and  purchasers, 

iv.  179. 

Convention  of  1787,  i.  918. 

Conversion  of  property  from  real 

to  personal,  and  xke  verm,  ii. 

230.  476. 

by  one  tenant  in  common,  ii. 


from  o 


form 


350. 


o  another,  i 


Conveyance  by  deed,  iv.  460.  463. 
by  feoffment,  iv.  480. 
by  grant,  iv.  490. 
by  covenant  to  stand  seised, 
W.  493. 
by  lease  and  release,  ir.  494. 
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Conveyancing,   by    bargain    and 
sale,  i  v.  494. 
by  fine  and  common  recovery, 
iv.  497. 
Convictions,  ii.  12. 
Coparceners,  iii.  408.  iv.  366. 
Copyright  of  authors,  ii.  313— 384. 
Copyright,  remedy  for  violation  of 
the  right,  ii.  383. 
Corn,   growing,  distrai liable,    iii. 
477. 
Corporations,  their  history,  ii.  368. 
sole,  ii.  273. 
aggravate,  ii.  274. 
religious,  ii.  274. 
eleemosynary,  ii.  374. 
civil,  ii.  274,  275. 
public,  ii.  276. 
private,  ii.  272.  210. 
Mitb  mado,  ii.  278. 
as  trustees,  ii.  279. 
foreign  can  sue,  ii.  284. 

and  be  sued,  ii.  285. 
power  to  hold  lands  and  to 
sue,  ii.  281. 
to  bold  to  charitable  uses, 
ii.  285. 
to  make  contracts,  ii.  288. 
liable  to  taxation,  ii.  290. 
liable  in  atiumpsii,  ii.  289— 
292. 
liable  to  indictment,  ii.  290. 
checks  to  sale  of  corporate 
franchises,  ii.  284. 
construction  of  ibeir  powers, 
ii.  298. 
transfer  of  stock,  ii.  298. 
convey  only  by  deed,  iv.  451. 
visitation  of  them,  ii.  300. 
dissolution,  ii.  305. 
legislative  repeal  checked,  ii. 
305—308. 
their  property  and  rights  in- 
violable, ii.  275.  305,  306. 
iii.  458,459. 
their  corporate  name,  ii.  29 2. 
by-laws,  ii.  293—296. 
election  of  officers,  ii.  293. 
amotion,  ii.  297. 
forfeiture  of  charter,  ii.  319, 
313. 


■■  regulated  in  New- York,  ii. 


Corporators  no  right  to  inspect  the 

transfer  books,  ii.  297, 

Corruptionof  blood.ii.  386,387.  * 

Covenants  for  renewal  of  leases, 

iv.  108. 

for  a  lease,  iv.  105. 

to  repair,  iii.  468.   iv.  109, 

real,  iv.  4(19.  471,473. 
running  with  the  land,  iv.  471, 
473. 
by  what  words  created,  iv. 
473, 474. 
not  to  assign,  iv.  134. 
damages  iv.  474—478. 
ofseisin,iv.471.475.477. 
of  right  to  convey,  iv.  471 . 
free  from  eDcumbranc.ee,  iv. 
471.  476.  479. 
quiet  enjoyment,  iv.  471. 
of  general  warranty,  iv.  471. 
476,  476. 
to  stand  seised,  iv.  492. 
implied,  iv.  469.  413. 
affecting  assignees,  iv.  473, 
473. 
Coventry's   notes   to   Powell,   iv. 
181. 
Counsellors  of  U.  S.  Courts,  i.  307. 
Courts  may  declare  laws  unconsti- 
tutional, i.  448 — 454. 
Courts,  U.  S.,  no  common  law  ju- 
risdiction in  criminal  cases, 
i.  331—341. 
jurisdiction  when  an  alien  is  a 
party,  i.  343. 
between  citizens  of  different 
states,  i.  344. 
none  as  to  citizens  of  territo- 
ries, i.  349. 


.  343. 


278, 

Supreme  court,  its    general 

powers,!.  298 — 301. 

original  jurisdiction,  i.  314. 

appellate    jurisdiction,    i. 

316.  321.324.  326.441. 

limited  over    the    district 

courts,  i.  335. 

writ  of  mandamus,  i.  322. 

jurisdiction  when  a  state  is 

a  party,  i.  323.  321, 

or  a  state  interested,  i.  350. 

exclusive  in  all  cases  under 

the  U.  S.,  L  396. 
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378. 


Circuit  courts,  their  powers, 
i.  301—303. 
District  conrts,  their  powers, 
i.  303— 30B. 
jurisdiction  as  a  prize  court, 
i.  306. 
their  jurisdiction  is  to  cap- 
tures on  the  coast,  L  39. 
in  criminal  cases,  i.  360. 
no  appeal  in  criminal  cues,  j. 

in  admiralty  cases,  i 
as  instance  court*,  i.  _.v. 
u  to  pilotage,  i.  380,  note. 
civil  jurisdiction,  L  381. 
Territorial  courts,  i.  383. 
military  and  naval,  i.  341. 
Stole  courts,  federal  powers, 

i.  306. 
no  control  over  U.  S.  courts, 

i.  409. 
Cousin  on  German  schools,  ii.  196, 

Coustumier  (grand)  of  Normandy , 
iii.  500,  note. 
Cowell's  Institutes,!.  COS. 
Cox's  Reports,  i.  494. 
Cratsa  NtgHgmiia,  ii.  660. 
Credit,  sales  on,  it.  633. 
Creditors,  when  they  can  reach 

Eroperty  of  cestui  que  trust, 
.  443,444.  It,  306. 310,  note. 
430,  note, 
cannot  reach  salary,  iv.  431. 
Crimes  at  sea  under  U,  H.  — —  ' 


Crake's  Reports,  i.  465. 

Crop,  in  the  ground,  iii.  477.  479. 

iv.  95.  467. 

may  be  distrained,  iii.  477. 
479. 

is  emblements,  iv.  73. 
Cross  remainders,  iv.  301. 
Cruise's  Digest,  i.  611. 
Cruising-  with  double  commission, 
i.  100. 
Curtesy,  iv.  27—36. 

things  requisite,  iv.  39. 

in  a  trust  estate,  iv.  30, 31. 

when  it  ceases,  iv.  39. 

forfeited,  iv.  34. 
Curtit'   Treatise   on   Seamen,  iii. 
186.  193. 
Custom,  see  Usage. 
Custom-house  documents,  iii  139. 
Cypres,  ii.  986. 288.  iv.  608. 


Damages,  m 


e  of,  ii.  15.  480. 
609. 


for  marine  torts,  i.  156.  369. 
364. 
in  dower,  Iv.  68. 
on  protested  bills,  iii.  116—- 
ISO. 
on  covenants  of  title,  iv.  474. 
478. 
when  unavoidable,  ii.  3S4.  iii. 
436. 
when  fraudulent,  iv.  477. 489. 
for  acts  with  malice  and  with- 
out probable  cause,  ii.  489, 
against  a  carrier,  ii.  600. 
against  an  agent,  ii.  630,  note, 
on  breach  of  contract  of  sale 
by  vendor,  ii.  480,  note. 
Dams  of  water,  iii.  440,  441.  444. 
Day,  fraction  thereof,  iv.  95,  note. 
Days  of  grace,  iii.  100—104, 
Death,  punishment  of,  ii.  13. 
Death  wound  to  a  ship,  iii.  308. 
Debts,  confiscation  of,  i.  63—66. 
existing  prior  to  war,i.  169. 
Debts  due  U.  S. ,  priority,  i.  343. 
imprisonment  for,  ii.  397 — 
399. 
abolished  in  New-York, 
11.399. 
Debtors,  absconding  or  absent,  ii. 
401.  403,  404. 
insolvent,  ii.  389/ — 400. 
U.  S.,  liable  to  distress,  i.  348, 

liable  though  goods  be  burnt, 
i.  248. 
Deceit,  writ  of,  ii.  483. 
Decisions,  judicial,  i.  473. 
Deck,  storage  on,  iii.  206.  340. 
Declaration  of  war,  i.  5-' — 66. 

of  independence,  i.  203. 

of  rights,  ii.  7— 11. 
Decrees  a  lien,  iv.  434. 
Dedication  of  a  highway,  or  land 
to  the  public,  iii.  436.  433. 
450,  461. 
De  Donu,  statute  of,  iv.  13. 
Deed,  title  by,  iv.  441. 

definition,  iv.  460.  463. 

writing,  iv.  450. 

sealed,  iv.  460—463. 

delivered,  iv.  464. 
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Deed  recorded,  iv.  406. 

form  of  it,  iv.  460. 
form  of  an  Egyptian  deed,  if. 
463. 
the  parties,  ir.  463. 
com  [deration,  iv.  463. 
voluntary  when  made  good, 


premises,  iv.  466. 


De  facto  officers,  ii.  295. 
Defamation,  ii.  16 — 36. 
Defeasance  to  a  mortgage,  iv.  141. 
Degrees  of  consanguinity,  rule  of 
com  potation,  iv.  412. 
Del  credere  commission,  ii.  624. 
Delictum,  i.  86.  133.  152. 
Delivery  of  gifts  inter   vivot,  ii. 


on  sale  of  goods,  ii.  493.  49S 
—604. 
to  and  by  a  carrier,  ii.  499. 
604,605. 
symbolical,  ii.  446.  600— 504. 
of  specific  ■  articles,  ii.  505 — 
609. 
effect  on  stoppage,  ii.  543— 
647. 
of  a  pledge,  ii.  581. 
oa  sale  of  vessels,  iii.  132. 
at  port  of  delivery,  iii.  214. 
of  a  deed,  iv.  464. 
Demurrage,  iii.  303. 
Deposit  of  title  deeds,  iv.  160. 
Dcpottium,  ii.  660. 
Deposit,  involuntary,  ii.  668. 
Deputation,  ii.  633.  iii.  456. 467. 
Derelict,  ii.  367.  til  246, 246. 
Descent,  title  by,  iv.  373, 374. 

lineal  in  equal  degrees,  iv.376, 
in  unequal  degrees,  iv.  390. 
father,  iv.  393. 
mother,  iv.  398. 
collaterals,  ii.  435.  iv.  400. 
406. 
ancestral  estates,  iv.  404. 
grandparents,  iv.  407. 
ex  part*  paiema  el  materna, 
iv.  409. 
next  of  kin,  iv.  409. 
per   tlirptt   et  per  capita,  iv. 
391,393. 
rales  at  common  law,  iv.  411, 
Vol.  IV.  46 


Descent,  new  rales  of  descent  in 
England,  iv.  389.  396.  403. 
412. 
case  of  bastards,  iv.  413. 
Desertion  of  ship,  iii.  198. 

in  a  foreign  port,  iii.  199. 
Despatches  to  the  enemy,  i.  163. 
Detinue,  action  of,  ii.  241. 
Deviation,  on  a  policy,  iii.  312 — 
318. 
to  relieve  distress,  iii.  313. 
Devise,  title  by,  iv.  501. 
history  of,  iv.  601. 
parties,  iv.  506. 
to  the  heir,  iv.  412.  606. 
to  a  corporation  for  charitable 
purposes,  ii.  386.  iv.  507, 


thereto,  iv.    509. 
614,616. 
things  devisable,  iv.  610. 


i  of  testator,  iv.  610— 
513. 

passes  rights  of  entry,  iv.  513. 
and  though  testator  dies  dis- 

of  trust  estates,  iv.  311, 
execution  of  a  devise,  iv.  513. 
revocation  by  acts  of  the  party. 


cancelling  a  will,  iv.  531, 633. 
revocation  by  New- York  sta- 
tutes, iv.  533. 
construction  of  them,  iv.  I 
words  conveying   a  fee, 

536.  549. 
intention,  its  efficacy,  iv.  637. 
estate  by  implication,  i v.  641. 
lapsed  and  void  devises,  iv 

641,  643. 
effect  of  residuary  clause, 

641. 

to  pay  debts,  made  equitable 

assets,  ir.  422. 

execution  of  a  power  by  de- 


Dilapidations,  iv.  82. 109,  and  see 

under  Waste. 

Diplomatic  agents,  i.  46. 

Direct  tax,  i.  364. 
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Disclosure  of  facts,  iii.  983—387. 


447.  433,  note. 
Discovery,  right  of,  iii.  379, 380. 
Disseisee  may  hive  trespass,  Iv. 
119. 
Disseisin,  iv.  481 — 189. 
Dissolution  of  corporations,  ii.  305. 
Distress  for  rent,  iii.  461.  473— 
488. 
history  of  it,  iii.  468—476. 
limitation   of,  iii.  477.  479, 
480. 
■nicies   exempted  from,  iii. 
479,  note, 
proceedings  in,  iii.  430. 
rights  of  landlords,  iii.  481, 


ii.  430—438. 
effect  of  dcinkile,ii.  439 — 134. 
alien  effects,  ii.  67. 
District  courts,  U.  8.,  powers,  i. 
SOS— 306. 
jurisdiction  in  prizes,  i.  356. 
criminal,  i.  360. 
no  appeal  in  criminal  cases,  f. 
336. 
as  instance  courts,  i.  878. 
as  common  law  conns,  i.  881. 
as  to  pilotage,  i.  380. 
in  bankruptcy,  i.  383. 
District  of  Columbia,  i.  366.  349. 


Divorce  a  vinculo,  ii.  96—106.  iv. 
64. 
foreign,  ii.  107—118. 
a  maaa  et  Aoro,  ii.  136—138. 
167, 168. 
proceedings  in  New- York,  ii. 
98.  101. 
in  other  states,  ii.  103—106. 
English  law  of,  ii.  109, 110. 
Scotch  law,  ii.  110—116. 
the  domicile  gives  jurisdiction, 
ii.  117,118. 
by  reason  of  imprisonment,  ii. 
106, 106. 
Doctor  and  Student,  i.  604. 
Documents  of  a  neutral  vessel,  i. 
167. 
of  a  chartered  vessel,  iii.  303. 


Documents  of  vessels,  iii.  130. 139. 
Domain,  public  !■  168.  267. 

eminent,  ii.  339.  iii.  431. 
Domicile,  its  general  test,  ii.  431. 

test  in  war,  i.  75— 81. 

commercial,  i.  75.  ii.  49,  50. 
63. 

intestate's  effects,  ii.  67.  439 
—434. 

as  to  infants,  ii.  333, 834,  note. 

as  to  contracts,  ii.  467—461. 

as  to  marital  rights,  ii.  134. 
469. 

as  to  divorce,  ii.  117, 118. 
Dominion  over  one's  subjects  and 
vessels  at  sea,  i.  36. 
Donation  inter  vtvoi,  ii.  438 — 130. 
Donor  and  donee  of  a  power,  iv. 
316. 
Dormant  partners,  iii.  31. 
Dower,  iv.  36. 

requisites  to  it,  iv.  86. 

the  estate,  iv.  37 — 13. 

trust  estate,  iv.  43, 44. 

equity  of  redemption,  iv.  43 — 
48. 

defeated,  iv.  48. 

barred,  iv.  60 — 80. 

assigned,  iv.  61 — 66.  69. 

value  and  damages,  iv.  66 — 
69. 

remedy,  iv.  70.  73. 
Droits  of  the  admiralty,  i.  96. 
Droit  fAuboine,  ii.  69. 
Drunkenness,  on  contracts,  ii.  461. 
Duer  on  Insurance,  its  merits,  iii. 
360. 369.  384.  287.  348. 
Duress,  ii.  463. 
Dwarris  on  statutes,  i.  469. 
Dying  without  issue,  iv.  383 — 381. 

in  devises,  iv.  374 — 381. 

as  to  chattels,  iv.  381. 

E 

EsJUTHT  money,  fii.  493.  496. 
"     tments,  iii.  434.  463. 

acquired  and  lost  by  prescrip- 
tion, iii.  441,  443. 
when  extinguished,  iii.  448— 
463. 
lost  by  dedication  to  the  pub- 
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Eden's  Reports,  i.  494. 
Education  of  children,  ii.  195. 
Egyptian  deed,  iv.  463. 
Ejection,  action  of,  iv.  71. 
Eldon,  Lord  Ch.,  i.  480.  495. 
Election     between      iucongi  stent 
rights,  m  68. 
Electors  of  President,  i.  376. 
Elegit,  iv.  431.  434,  436,  437. 
Elopement,  ii.  147. 
Embargo,  hostile  i,  60. 

indefinite,  i,  433. 

effect  on   charter-parties,  Hi 

349. 

Embassy,  i.  14  40. 

Embezzlements   by    seamen,   iii. 

184. 

liability    of  shipowners,    ii. 

606. 

Emblements,  iv.  73. 109, 110. 184. 

Emerigon,  iii.  348. 

Emigration,  right  of,  ii.  10.    33- 

48—49- 

unlawful  if  made  in  war,  ii.  76- 
Eminent  domain,  i.  66.  357.  ii.  339- 
Endorsement  of  negotiable  paper, 


special,  and  withoi 

hi.  90.  9i. 
Enemy,  public,  i.  73. 

as  to  commerce,  1, 74. 
by  owning  the  soil,  i.  74. 
by  residence,  i.  76—81. 
by  sailing  under  his  flag,  i.  86. 
old  law  as  to  enemies,!.  89. 
his  colonial  trade,  i.  81. 
property  on  board  a  neutral,  i. 
134. 
English  decisions,  their  weight,  i. 
69. 
Enlistments  in  neutral  territory,  f. 
133. 
Enrolment  of  vessels,  iii.  131. 143. 
Entails,  policy  of,  iv.  18 — da. 
Entirety,  ii.  133,  iv.  362,  363. 
Entry,  right  of,  iv.  889.  447.  481. 
Equitable  interests  reached  by  exe- 
cution, ii.  443,  iv.  308. 
Equitable  conversion,  ii.  476. 
Equitable  assets,  is.  433. 
Equity  of  redemption  favoured,  iv. 
168,169. 
its  character, ' 


persona  enti 

foreclusurc, 


entitled,  iv.  163. 


iv.  180. 


488. 
when  not  vendible  on  execu- 
tion at  law,  iv.  161.  437. 
barred  by  time,  iv.  186—189. 
Equity   powers  in    the     different 
states,  and  in  Canada,  iv. 
163,  164. 
over  landa  abroad,  ii.  463. 
of  the  federal  courts,  i.  343. 
Equitable  mortgage,  iv.  160 — 164. 
Error  in  contracts,  it.  477. 
Escheat,  iv.  433.  426,  note. 
Escrow,  iv.  464. 
Estates  in  fee,  iv.  6. 

in  tail,  iv.  13. 14, 16. 
in  tail  in  chattels,  ii.  363. 
for  life,  by  act  of  the  parties, 


Eur  autre  vis,  iv.  26. 
y  the  curtesy,  iv.  37. 
in  dower,  iv.  36. 

for  years,  iv.  85— 110. 
at  will,  iv.  110. 
at  sufferance,  iv.  116. 
upon  condition,  iv.  130. 
by  mortgage,  iv.  136. 


aortgsge,  n 
•marndsr,  i 


if.  34. 


when  they  open  to  let  in  after- 
born  persons,  iv.  206.  321, 


of  real  estate  into 
personal,  ii.  330.  476. 
Estoppel,  iv.  36.  98.  360.  448. 

by  means  of  warranty,  iv.  98. 
by    tenants    in    common  as 
against  each  other,  iv.  871. 
as  to  the  wife,  ii.  167. 
Estovers,  iv.  73. 

common  of,  iii.  403—409. 
Estrays,  ii.  369. 
Estrement,  iv.  77. 
Eviction <frotn  want   of  title,  iv. 
476—478. 


Exceptio  rei  judicata,  ii.  130. 
Exception  in  a  deed,  iv.  468. 
Excess  in  elocution  of  powers,  iv. 
108.346. 
Exchange,  rate  of,  iii.  117. 

of  land,  iv.  438. 

par  of,  iii.  117. 
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Exchequer  Bills,  negotiable,  iii.  76. 
Execution,  process  of,  against  land, 
iv.  438—438. 
at  law,  will  reach  choaea   in 
action,  ii.  443,  444,  Iv.  430. 
equitable  interests,  ii.  443,  iv. 
SOS,  note, 
will  reach  personal  property 
■old,  in  order  to  defeat  it,  iv. 
431,  note, 
stayed  by  stop  law.iv.  431. 434. 
may  be  defeated  by  a  fraudu- 
lent nasi gnment,  iv.  431. 
of  corporate  franchises,  ii.  284. 
will  reach  resulting  trusts,  iv. 
481. 
will  not  reach  unearned  sala- 
ry, iv.  431. 
at  law  stayed,  to  uphold  mar- 
shalling assets,  iv.  423. 
will  reach  rights  of  entry,  iv. 
432. 
not  mortgagee's  interest,  iv. 
166,  note, 
of  powers,  ft.  834— 831. 
denned  in  New-York,  iv.  331, 
333. 
in  chancery,  iv.  430,  note. 
of  powers,  aided,  fv.  344. 
at  law,  as  to  land,  title  by,  iv. 
428—439. 
purchaser  must  show  a  judg- 
ment, iv.  434. 
sheriff  need  not,  iv.  434. 
as  to  equities  of  redemption, 
iv.  160. 
as  to  chattels,  ii.  443,  iii.  479, 
iv.  430,  note, 
assisted  in  equity,  ii.  443,  iv. 
430. 
delivery  of  possession  to  pur- 


when  it  divests  Ii 


r.  433,  n 


'.  431, 

goods  exempt  from,  iiiylSO, 
by  ea.  sa.  no  extinguishment 
of  a  mortgage  for  the  debt, 
ii.  399. 
Executive  power,  U.  S.,  i.  271— 
387. 
departments  responsible,!- 322. 
Executors,  ii.  414 — 418,  iv.  618. 
power  to  sell   land.  iv.  320, 
326.  333.  438. 
sales  by  executors  in  New- 
York,  iv.  333. 


Executors  liable  for  devastavits,  ii. 
416. 
their    commissions,    ii.    420, 
note, 
their  responsibility  for  moneys 
put  out,  ii.  415,  note, 
may  be  required  to  give  secu- 
rity, ii.  414,  note, 
co-executors,  their  liabilities, 
ii.  416. 
plea  of  statute  of  limitations, 
ii.416. 
Executors,  time  to  pay  legacies,  ii. 
417. 
Executory  devises,  iv.  263. 
history,  iv.  363. 
variety  and  qualities,  iv.  28S 
—368 
limited  in  lives  and  time,  iv. 
17.  266—267.  271. 
when  too  remote,  iv.  371.  273 
—278. 
as  between  real  and  personal 
estates,  iv.  381. 
limitations,  iv.  17. 
Executory  interests  assignable,  iv. 
261.  284. 
devisable,  iv.  284. 
checks  on  seen  mulattos,  iv. 
284.386. 
Executory  contracts,  ii.  512. 

trusts,  iv.  304. 
Exemptions  from  executions,  iii. 
480. 
Exereilor,  defined,  iii.  161. 
Ex   parte  paterma  et  matenia,  iv. 
404. 
Expatriation,  ii.  10. 43 — 19. 
Expectancies,  ii.  468. 476,  iv.  961. 
Expectant- estates  preserved,   iv. 


of  poWop,  iv.  340. 

*F 

Facto*,  his  character,  ii  622. 
his  powers,  ii  617—633. 
his  duties,  ii.  632—624. 
may  sell  on  credit,  ii.  633. 
del    credere     commission,    i 
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Factor,  property  of  principal  in  hit 

hands,  ii.  623,  624. 

commissions,  ii.610. 

Failure  of  issue    in    devises, 


of  title  i 


374. 


*rt  on  sales, 
470, 471—476. 
False  affirmation  in  contracts, 

486—  488. 

representations  in  contracts, 

ii.  483—486. 

in  sales  of  land,  Ii,  483.  486. 

490, 

in  dispositions  of  chattels,  ii. 
483—487. 
Father's  power  over  his  child, 


right  of  guardianship,  ii.  219, 
930. 

his  duty  to  maintain  his  chil- 
dren, ii.  191—193. 

to  educate  them,  ii.  195. 

right  to  their  services,  ii.  193. 

to  the  custody  of  them,  ii.  193. 
194.  305. 

may  disinherit,  ii.  203,  203, 
iv.  620. 

title  by  descent,  iv.  393. 
Fealty,  in.  010,  iv.  24. 
Fearne's  Treatise,  i.  514. 
Federalist,  its  character,  i.  241. 
Fee,  iv.  3,4. 

simple,  iv.  6. 

qualified,  base,  or  determina- 
ble, iv.  9. 

Uil.iv.  12—15.  18. 

conditional,  iv.  II.  16. 
Females,  not  imprisoned  for  debt, 
ii.  399. 
Fernet  eoreri,  see  Wife. 
Fences,  division  of,  iii.  438. 
Feoffment,  iii.  506,  iv.  480. 
Feoffee  to  uses,  iv.  338.  345. 
Ferriage,  iii.  421. 458. 
Ferryright,  iii.  431. 
Ferry  landings,  iii.  421,  note, 
Ferries,  ibid.,  and  458. 
Fend  or  fief,  iii.  487.  496. 
Feudal  (enures,  iii.  489,  503. 

history  of,  on  the  continent, 
iii.  489-500. 

in  England,  iii.  501—509. 

in  Spain  and  Austria,  iv.  9X1. 

services,  iii.  504. 

grant,  iv.  6. 
FHef 


Fiduciary,  relations  between  par- 
ties, ii.  483.  iii.  61.  iv.  371, 
note  b,  438. 
Finch's  Treatise,  i.  609. 
Finding  of  goods,  ii.  366. 
Fines  and  recoveries,  iv.  497. 
Fire,  policy  against,  iii.  310. 

of  neighbor's    property,   iii- 
436. 
of  landlord's  house,  iv.  81, 
Fishery,  common  of,  iii.  409.  418. 
free,  iii.  410.  415. 
several,  iii.  410—415. 
right  of,  iii.  414—418.  430, 

Fitzberbert'e  Abridgment,  L  508. 

Fixtures,  ii.  343—347. 

Flag  of  the  enemy,  i.  85. 

Fleta,  (Treatise,)  i.  601. 

Florida,  i.  384. 

Fokland,  iv.  441. 

Foreclosure  of  mortgage,  iv.  180. 

without  sale,  iv.  181. 

proceedings,  iv.  184—192. 

birred  by  time,  iv.  186—190. 

sale  thereon,  iv.  182.  190— 
193. 
Foreign  marriages,  ii.  91.  93. 

divorces,  if.  106. 

judgments,  i.  261.  ii.   118— 
135. 

property  protected  in  war,  i. 
66.58.66. 

assignments,  fa'.  405. 


sovereigns  may  sue, i. 297. 
public  vessels  not  subject  to 
local  laws,  i.  156. 

Erivate  vessels,  i.  156,  note, 
ills,  iii.  94. 
voyages,  iii.  177. 
Foreigners,  their  rights  and  duties, 
i.  36. 
Forfeiture  by  alienation,  iv.  83 — 
84. 
for  crimes,  of  chattels,  ii.  386, 
of  lands,  ii.  385.  iv.  426. 
for  breaches  of  conditions,  iv. 
132.  195. 
of  corporation  shares,  ii.  313. 
waived,  iv.  438. 
Forged  notes  and  bills,  iii.  86. 
Forwarding  men,  ii.  691. 
Forms  of  process,  i.  394. 
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Fortescuo'H  Treatise,  i.  601. 
Franchises,  iii.  408. 

when   a  tnmpikfl    road    be- 
comes public,  ii.  307,  Dote. 
Frauds,  ttat.  13  Elix.,  as  to  gifts 
of  goods,  ii.  440.  449. 
18th  and  37th  Eiiz.,  as  to 
fraudulent  gifts  and   con- 
veyances, u.  440.  iv.  469. 
BUt  99  Car.  IL,  as  to  sales 
of  goods,  ii.  493,  494. 
as  to  special  contracts,  610. 
aa  to  leasee  of  land,  iv.  95. 
116.  460. 
aa  to  contracts  for  the  sale  of 
any  interest  in  land,  iv.  460. 
aa  to  executory  contracts,  ii. 
511,  note. 
aa  to  wills,  iv.  614.  617. 
as  to  consideration,  iii.  191. 
133. 


to  defeat  a 

tor,  iv.  431. 
conveyance,  iv.  463, 464. 
recommend  at  ions,  ii.  488. 
Frauds  by  luppretrio  veri,  ii.  483. 
484.  490,  491. 
by  simulation,  ii.  373.  484. 
by  silence,  ii.  483. 
aUegaiio falsi,  ii.  486.  486. 
its  definition,  ii.  483. 
on  marital  rights,  ii.  176. 
on  franchise,  iii.  468. 
a  question  of  fact,  ii.  699. 
a  question  of  law,  ii.  527,  note. 
in  sales  of  land,  ii.  440.  483. 
486.  490.  iv.  463,  464. 
in  sales  of  chattels,  ii.  483— 
487.  513.  616—633. 
in  sales  of  expectancies,  ii. 
476. 
in  fiduciary  relations,  li.  483. 
iv.  449,  note. 
constructive,  ii.  441. 616. 
destroys  the  security  for  a  bo- 
na fide  debt,  ii.  483. 
Freehold,  iv.  33. 

infuluro,  iv.  334. 
Free  ships,!.  194—131. 
Freight  on  captures,  i.  131. 
mother  of  wages,  iii.  187, 


Freight  doe  on  delivery,  iii.  319. 

938. 
earned  in  another  vessel,  iii. 

313. 
extra  freight,  iii.  313. 
affected  by  embargo,  block- 
ade, &.c,  iii.  333. 
on  outward  voyage,  iii.  993. 
goods  damaged,  iii.  334. 
cargo  wasted,  iii.  336. 
recoverable  back,  iii.  926. 
fro  rata,  iii.  997—939. 333. 
payment  of 


Fugitives  from  justice,  i.  36,  ii. 

39,  noted. 

from  service,  i.  404,  ii.  33, 

note  d,  267,  note  b. 

Fond  to  pay  debts,  iv.  420. 

Future  uses,  iv.  398. 

estates  in  New- York,  iv.  383. 

G 

GxBxisBXB,  ii.  403. 
Georgia  statute  code,  i.  473. 
German  confederacy,  i.  314. 
Gertie  nrgotiomm,  ii.  616, 617. 
Gibbon*   on  dilapidations,  iv.  83. 
109. 
Gift  of  chattels,  ii.  437—446. 
delivery,  ii.  438. 


i.  438. 


when  void,  ii.  440. 
to  a  wife,  ii.  163. 
Gilbert,  Lord  11.,  works,  i.  511. 
Glanville,  i.  499. 
Goods,  sale  of,  ii.  468. 

warranty  of  title,  ii.  478. 
concealment  of  defects,  ii.483. 
484.  490.  491. 
false  representations,  ii.  486. 
468. 
delivery,  ii.  493—609.  615— 
633. 
earnest  or  memorandum,  ii. 
494. 
extent  of  the   word?,  goods, 
wares,  &&,  ii.  610,  note, 
risk  on  buyer,  ii.  493.  498. 
specific  articles,  ii.  606—609, 
not  in  rerun  natura,  ii.  604. 
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Goods,  retaining  posaession,  ii.  493, 
495.  515-632. 
stoppage,  fi.  liiO— 6S2. 
casually  lost,  ii.  356. 
stowed  on  deck,  iii.  306.  208. 
940.  259. 
exempt  from  execution,  iii. 
480. 
Good  will  of  a  trade,  iii.  64. 
Governments  de  facto,  i.  25. 167. 
Grandchildren,  iv.  34S. 
Grandjnry,  ii-  12. 
Grant,  iv.  490. 

construction  of,  i.  460. 
not  good  without  consent  of 
grantee,  iv.  455. 
Greeks,  their  advance  in  national 
law,  i.  4, 6. 22. 
Greek  government  in  1833,  L  24. 
Greenwich  hospital,  iii.  181. 
Grotins,  dejurt,  i.  15. 
mart  libtrum,  I.  27. 
influence  on  war,  i.  90. 
Growing  crops,  iii.  477.  479.  iv. 
467,468. 
Guaranty,  iii.  121. 
Guaranties  not  negotiable,  ii.  549. 
Guardian  by  nature,  ii.  219. 
by  nurture,  ii.  231. 
In  socage,  ii.  221. 
testamentary,  ii.  224. 
chancery,  ii.  2 25. 
ail  litem,  IL  229. 
powers  and  duties,  ii.  239 — 
231. 
when  chargeable  with  inte- 
rest, U.  231. 
Guidon,  Ui.  346. 

H 

Habeas  corpus,  ii.  26—32.  194. 

power  to  award  it,  i.  300,  301. 

ii.  29. 

to  remove  a  foreigner  from 

state  Jurisdiction,  i.  301. 

Hale,  Sir  M.,  Pleas  of  the  Crown, 

I.  511. 

Half  blood,  ii-  424.  427,  428, 

403—406. 

Uaralim  luclwia,  iv.  397. 

Hallam  on  the  middle  agee,  iii. 

498. 

Hamilton,  A.,od  confiscating  debt*, 

character,  iii.  20. 
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Hanseatic  league  and  code,  iii.  14. 
Hardwicke,  Lord  Ch.,  i.  494. 
Hawkins  on  criminal  law,  i.  511. 
Heads  of  Department,  their  ame- 
nability, i.  233.  S84. 
Heir-looms,  II.  343. 
Heirs,  lineal,  iv.  375,  390. 
collateral,  iv.  400,401. 
debts  of  the  ancestor,  iv.  419 
—439. 
liable  upon  the  covenants  of 
the  ancestor,  iv.  469. 
>  to  debts  under  the  civil 
379. 


law.i 


use  of  the  term  in  grants  in 
fee.iv.  5—8. 

dealing  with  their  expectan- 
cies, ii.  475. 

right  heirs  and  lawful  heirs  in 


will,i' 


537. 


when  he  takes  as  purchae 

iv.  412. 507. 
may  take  as  devisee,  iv.  412. 
Herbage  in  land,  iv.  461. 
Hereditaments,  iii.  401,  402.  419. 
Highways,  iii.  432,  433,  iv.  479. 
dedication  nf  them  to  the  pub- 
lic, iii.  433.  460,  461. 
of  navigable  streama,  iii.  427, 
note. 
High  seas,  f.  367. 
High  and  low  water  mark,  i.  36G. 
HUlianTi  Abr.  ii.  636. 
Hiring  of  chattels,  ii.  585. 
History  of  the  law  of  nations,  i.  4 
—19. 
American  union,  i.  301 — 319. 
law  reports,  i.  480 — 496. 
treatises,  i.  409—514. 
civil  law,  i.  616—548. 
domestic  slavery,  ii.    249— 
307. 
corporations,  ii.  268—278. 
property,  ii.  318—329. 
maritime  law,  iii.  1 — 21. 
writers  on  bills  and  notes,  iii. 
124—138. 
writers  on  insurance,  iii.  342 
—369. 
tenure,  iii.  487—016. 
treatment  of  Indians,  iii.  379 
—400. 
rule  in  Shelley's  caae,  iv.  914 

— an. 

executory  devises,  Iv.  963 — 
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'.  441— 
446. 
devises,  iv.  601—005. 
Hobart's  Reports,  i.  483. 
Hobbe's  theory,  i.  47. 
Homage,  iii.  fill. 
Home  port,  iii.  171. 
Homme  repUgitatio,  i.  404,  ii.  S3. 
Hostages,  i.  106. 

Hostile  character  of  property,  i. 
73—81. 
embargo,  i.  60. 
Hostile  character,  by  holding  lands 
in  the  enemy's  country,  i. 
74. 
by  a  trading  bows  there,  i.  74. 
by  residence  there,  i.  76. 
by  colonial  trade,  i.  81. 
by  enemy's  pass  and  flag,  i. 

English  rule,  f.  83. 
of  persons,  i.  73 — 81. 
Hotchpot,  ii.  422,  iv.  419.  613. 
House  of  representatives,  i.  328. 

elected  by  districts,  i.  230. 
Hnbner,  1.  83. 

Husband,  his  duties,  ii.  143—160. 

interest  in  his  wife's  property, 

ii.  130—143. 

power  over  her  lands,  ii.  130 

—134. 

power  over  her  chattels,  ii. 

134. 143. 

her  chosci  in  actum,  ii  136 — 

143. 

his  power  to  assign  then,  ii. 

136, 139. 

right  to  administer,  ii.  136, 

136.  411,  413. 

wife's  equity,  ii.  137—142. 

bound  for  her  debts,  ii.   143. 

149. 

bound  to  maintain  her,  ii.  146 

—149. 

not  bound  to  make  his  wife 

convey,  ii.  169. 

her  elopement,  it.  147. 

liable  for  her  torts,  ii.  149. 

cannot  contract  with  her,  ii. 

129. 

he  and  wife  seized  by  entirety, 

ii.  189,  iv.  363. 

not  witnesses,  ii.  178. 

Hypo/teca,  ii.  678,  iv.  138. 

Hypothecation  of  shin  and  cargo, 


I 

Idiots,  ii.  76. 463. 
Ignorance  of  the  law,  no  ground 
for  relief,  ii.  491. 
of  the  tact,  ground  for  relief, 
ii.  491. 
Illegitimate  children,  ii.  208—217, 
iv.  413,  414. 
when  saved  in  void  marriages, 
ii.  96, 97. 
Illusory  anpointments,  iv.  343. 
Immabilia  riltun  isouunlur,  ii.  67. 
429,  iv.  441.  513. 
Immunities  of  foreign  public  ves- 
sels,!. 166. 
Impeachments,  i.  268. 
Implication,  devise  by,  iv.  641. 
Implied  warranty  of  chattels,  ii. 
478—181. 
Import  duties),  i.  348,  note. 
Impressment,  i.  166. 
Imprisonment,  unjust  relief  from, 
ii.  26—30. 
for  debt,  L  420,  ii.  397—400. 
abolished  in  New-York,  ii. 
399. 
Imprisonment  for  debt  abolished  in 
Massachusetts,  Pennsylva- 
nia, Tennessee,  New- Jer- 
sey, &c,  ii.  399,  note. 
retained  in  some  of  the  states, 
ibid. 
Improvements,  internal,  i.  267. 
on  land,  claim  for,  ii.  334— 
337,  (V.  476—479. 
may  take  sale  of  lands  by  pa- 
rol, out  of  the  statute,  iv. 
461. 
Inadequacy  of  price,  ii.  477. 
Incestuous  marriages,  ii.  81 — 86. 
Incidents  to  estate  for  life,  iv.  78 
—76. 
to  a  reversion,  iv.  366. 
Inclusive  and  exclusive,  i.  161,  iv. 

96,  iii.  108. 

Incompatible  offices,  ii.  398,  note. 

Income  when  not  reached  by  a 

creditor's  bill,  it-  311. 

Inconsistent  rights,  election    be- 
tween, iv.  68. 


Independence,    declaration   • 


Indians  reports,  ii.  176,  note. 

Indian  titles,  i.  357,  iii.  37B — 390. 

Indians,  their  condition,  iii.  389. 

398—400, 

not  citizens,  ii.  73. 

Stockbridge,  nude  citizens,  ii. 

73. 


treatment  of  them,  iii.  383. 
391—400. 
made  slaves,  iii.  397. 
annuities  to  them,  iii.  39S.no te. 
Indian  country,  iii.  400. 
Indictments,  ii.  13. 
Infanta,  their  void    and  voidable 
acta,  ii.  934—339. 
binding  contracts,  ii.  339— 
340. 
lands  may  be  sold,  ii.  330. 
liable  for  torts,  if.  941. 
and  for  debts  of  the  wife,  ii. 
340. 
as  to  execution  of  powers,  iv. 
334.  SOS. 
voidable  acta  confirmed,  ii. 
338,  339. 
when  entitled  to  their  earn- 
ings, ii.  193. 
when  of  age,  ii.  333. 
day  given  when  of  age,  ii.  340. 
wills  of  personal    estate,   ii. 
343,  iv.  606. 
barred  by  jointure,  ii.  343,  iv. 
50. 
en  venire  m  mere,  iv.  349. 
their  marriage  settlements,  ii. 
343. 
allowance  for  their  mainten- 
ance, ii.  330. 
Infanticide,  ii.  303. 
Infidels,  opinions  concerning,!.  II. 
Influence,    undue,    of  attorneys, 
trustees,  flic,  ii.  483,  note, 
iv.  437, 438. 449,  note. 
Informations,  ii.  13. 
Inheritance,  per  itirpet,   iv.  391, 
393. 
per  capita,  iv.  391,  393. 
Inheritable  blood,  ii.  04,  iv.  413. 
434.  496. 
Injunction  as  to  the  federal  courts, 
L  804,  305.  410.  413. 
as  to  the  state  courts,  i.  410. 
419. 


Injunction  to  protect  equitable  as- 
sets, iv.  433. 
to  protect  copyright,  ii.  378 
—383. 
to  protect  prior  rights,  ii.  340. 
as  to  the  executive  govern- 
ment, i.  413. 
Innavigability,  iii.  333. 
Innkeepers  responsible,  ii.  099 — 
697. 
bound  to  receive  gnests,   ii. 
697. 
right  of  lien,  ii.  634.  643. 
Inns  and  taverns,  ii.  696,  696. 
Inquest  of  office,  i).  64.  61 .  434. 
Insanity  in  a  testator,  iv.  509. 

At  solido,  iii.  33.  34.  105,    156. 
164. 
Insolvent  laws,  i. 431,439.  ii.  394. 
note,  389 — 401. 
how  far  constitutional,  i.  433. 
ji.  393,  393. 
corporations,  ii.  314 — 316. 
debtor's  assignment,  ii.  400. 
Inspection  laws,  i.  439. 
Instance  courts,  i.  378. 
Instructions  to  representatives,  ii. 


.  policy  of,  iii.  363. 
parties,  iii.  353.  356. 
by  foreigners,  iii.  367,  note, 
enemy's  property,  iii.  354. 
broker,  iii.  360. 
terms  of  the  policy,  iii.  957. 

309. 
subject  matter    insured,  iii. 

269. 
lost  or  not  lost,  iii.  368. 
on  time,  iii.  307. 
assignment,  iii.  361. 
illicit  trade,  iii.  363—367. 
contraband  of  war,  iii.  367. 
seamen's  wages,  iii.  369. 
freight,  profits,  &c,  iii.  369. 

379. 
on  cargo,  iii.  309,  310. 
wager  policies,  iii.  375. 
interest  in  the  property  at  the 
.  time  of  the  loss,  iii.  356. 
reassurance,  iii.  378. 
double  insurance,  iii.  360. 
misrepresentation,  iii.  283— 
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Insurance,  express  warranty,  iii. 

986. 

perils  as  sets  of  government, 

iii.  991. 

interdiction  of  commerce,  iii. 

293. 

of  live  stock,  iii.  25!). 

of  goods  on  deck,  iii.  369. 

usual  perils  insured  against, 

iii.  299—307. 

negligence  of  the  master,  iii. 

300. 304.  306. 

proximate  cause,  iii.  300.  303. 

barratry,]!!.  304, 


it  of  rj 


L303. 


low  by  fire,  iii.  304. 
riska  excluded,  iii.  394—299. 
memorandum  as  to  risks,  iii. 
294. 
adjustment  of  the  average  un- 
der it,  iii.  337,  note, 
when    policy   attaches    and 
ends,  ill  307—312.317. 
missing  vessels,  iii.  301. 
touch  and  trade,  iii.  314. 
deviation,  iii.  813 — 317. 
identity  of  voyage,  iii.  317. 
policies  on  outward  and  home- 
ward voyages,  iii,  310. 
abandonment,  iii.  318—339. 
damages  above  half,  Hi.  329. 
331. 
sale  by  the  captain,  of  a  da- 
maged ship, iii.  332. 
abandonment  as  to  freight,  iii. 
333,  334. 
adjustment  of  loss,  iii.  330. 
336—340. 
allowance  of  new  for  old,  iii. 
339. 
recovery    for   expenses,    iii. 
339,  340. 
extra  freight,  fit.  212. 
for  seamen's  wages,  iii.  303. 
return  of  premium,  iii.  340. 
history  of  marine  insurance, 
iii.  343—361. 
on  lives,  iii.  366—370. 
history  of  New-York  fire  in- 
surance, iii.  371,  note, 
againt  fire,  iii.  370. 
foreign  insurance  prohibited, 
iii.  371. 
See,  further,  tit  Policy. 
Intercourse  with  an  enemy,  i.  67. 
Interest  on  encumbrances,  iv.  74. 


483,  note. 
termini,  iv.  97. 
Interference  with  other  states,  i. 
23. 
intermediate  profits,  iv.  286. 
Internal  improvements,  i.  367. 
International  law,  i.  61. 
Interpleader,  ii.  668. 
Interpretation  of  statutes,  i.  460 — 
466. 
of  treaties,  i.  174. 
of  the  constitution,  i,  343. 
of  contracts,  ii.  662. 
Intestates,  distribution  of  effects, 


effect  of  domicile,  ii.  429 — 
.  431. 
Intoxication,  effect  on  contract*, 
ii.461. 
Inventory,  ii.  414. 
Iowa,  i.  364. 
Issue,  iv.  373.  419. 


J ah man  oh  Wills,  iv.  606. 
Jeopardy,  patting  a  party  in,  IL  1 1 . 
Jettison,  iii.  232—236. 
Joint   ownership   in   chattels,   Ii. 
360. 
Joint  tenants,  iv.  367. 

how  eeised,  iv.  369. 

survivorship,  iv.  360. 

tenancy  destroyed,  iv.  36S. 

no  devisable  interest,  iv.  613. 

in  chattels,  ii.  366. 
Joint  powers,  as  to  lauds,  i*.  396- 
Joint  stock  companies,  iii.  96. 
Joint  creditors,  iii.  27. 
Joint  clnb  liability,  ii.  017. 
Joint  debtors,  ii.  389. 
Jointure  bars  dower,  iv.  65,66. 
Judges,  U.  8.,  tenure  of  office,  i. 


mode  of  appointment,  i.  993. 
Judicial  power,  U.  S.,i.296. 
independence,  i.  291—295. 
power  extends  to  all  cases  un- 
der the  constitution,  i.  264. 
449.456. 
power  over  unconstitutional 
laws,  i.  449— 46* 
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Judicial  decisions,  reports  of,  i. 

413,  474. 

sales,  no  warranty,  iv.  434. 

Judgments  of  state  courts,  I.  SI 

foreign,  ii.  109. 118—124. 

on  attach  men  ts  in  rem,  i.  361. 

when    disregarded,    ii.    130, 

when  conclusive,  ii.  130. 
lien   on   land,   iv.   170.   173. 
436—437. 
in  equity,  iv.  437. 
lien  in  the  federal  courts,  i. 
348.  Iv.  437. 
transfer  title   to  chattels,  ii. 
387. 
of  his  peers,  ii.  13. 
have  no  priority  over  unregis- 
tered mortgages,  Iv.  173. 
Jura  summi  imperii,  i.  211. 
Jure  vxoru,  ii.  130. 
Jure  marili,  ii.  135, 136. 
Jurisdiction  of  supreme  court  U. 
States, 
original,!.  298.  314. 
appellate,  i.  31S.  330. 
how  enforced,  i.  316.    321. 
441. 
as  to  persons,  i.  343 — 3S2. 
when  a  state  is  a  party,  i.  296. 
333.  337. 
when  a  sovereign  sues,  i.  297. 
none  at  common  law,  in  cri- 
minal cases,  i.  331. 
common  law,  in  civil  cases,  i. 
341. 
co-extensive  with  the  c- 


•  I- 


317, 


330. 

of  circuit  courts,  civil  and 
criminal,  i.  301 — 303.  360 
—364. 
when    limited    to   a   certain 
sum,  i.  303,  303. 
of  district  courts,  i.  303—306. 
381—383. 
of  territorial  courts,  i.  383 — 
386. 
of  state  courts  over  federal 
officers  acting  without  au- 
thority, L  410.  364. 
over  one's  vessels  and  sub- 
jects at  sea,  i.  36. 
over  ambassadors  and  con- 
suls, exclusive,  i.  46. 


EX.  665 

Jurisdiction  over  foreign  vessels  in 
port,i.  134. 166,  note, 
of  chancery,  over  assets  and 
proceedings  abroad,  ii.  463. 
of  state  courts,  when  concur- 
rent, i.  347.  396—404. 
of  government  of  (J.  S.  exclu- 
sive as  to  its  powers  and 
duties,  i.   396,  397,  398. 
404. 


431. 

of  chancery  over  lands  abroad, 
ii.  463. 
local  at  law  as  to  trespasses 
on  land,  it  463. 
of  adjoining  counties  to  com- 
mon waters,  iii.  427. 
over  ceded  lands  and  territo- 
ries, L  431. 429. 
of  supreme  court  U.  S.  over 
local  fisheries,  i.  439. 
limited,  no  protection  to  act 
beyond  it,  i.  303. 
Jury  judges  of  facts  and  motives, 
ii.  83,  23. 
See,  further,  Courts  V.  S. 
Jui  accrrsccndi,  iv.  360. 
Jus  civile  Papinianutn,  i.  517. 
Jus  in  remjuz  in  re,  i.  177. 
Jus  poiliiminii,  i.  108. 
Jim  jirtctorium,  i.  528. 
Jus  publicum,  in  rivers,  iii.  411. 
426.  427.  433.  439. 
Jus  Hanseatieum,  iii.  16. 


n,  next  of,  ii.  422. 
computed,  iv.  413. 
their  rights,  ii.  422. 


Lading  a  chartered  vessel, iii-  202. 
306. 
bill  of,  iii.  308. 
Lakes,  iii.  430. 

Land  titles,  origin  of,  iii  377,  378. 
Indian  titles,  iii.  379 — 381. 
U.  8.  territories,  i.  369. 
distribution    of    the    pro- 


ceeds, i.  260. 
as  money,  ii.  230. 
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Laud  titles,  what  it 

40). 
conveyed  by  writing,  Iv.  460. 
when  a  deed  in  requisite,  iv. 
451. 
sale  of  it  on  execution,  iv. 
433—434. 
mi;  be  sold  for  debt  by  exe- 
cutors, Iv.  438. 
for  trespasses  thereon,  ii.  416. 
returns  to   owner   after  an 
easement,  iii.  433,  note. 
Land  marks  and  bounds,  iv.  466. 
Landlord  not  bonnd  to  repair,ir.  110 
his  lien  for  rent,  iii.  483. 
See  Rent  and  TtnanL 
Lapsed  devise  and  legacy,  iv.  541. 
Latroemium,  iii.  303. 
Law  of  nature,  i.  3, 3. 


foundation,  i.  9. 

its  history,  i.  4 — 30. 

its  condition  with  the  an- 
cients, i.  4— 7. 

its  destine ti on  by  the  Got  lis, 
i.  8. 

its  revival,  i.  10 — 13. 

its  condition  in  the  age  of 
Grotins,  i.  10. 

its  subsequent  improve- 
ment, i.  18. 

the  evidence  of  it,  i.  18, 19. 


to  dominion  over  the  seas, 
i.  36—31. 
to  regulation  of  trade,  i.  33. 
changes  in  government,  i. 
90 
right  of  passage,  i.  3>. 
navigable  rivers,  i.  36. 
surrender  of  fugitives,!.  36. 
ambassadors,!.  38.  183. 
to  consuls,  i.  41—40. 
declaration  of  war,  i.  01 — 
00. 
confiscation  of  enemy's  pro- 
perty,  i.  09—61. 
confiscation  of  debts,  i.  G3 
—60. 
commerce  with  the  enemy, 
i.  66—09. 
enemy's  property,  i.  73 — 8 1 . 


Law  of  nations — 

■ailing  under  enemy's  flag, 
i.  80. 
rules  of  war,  i.  89. 
mitigation  of  them,  i.  90 — 
99. 
privateering,  i.  96. 
disposal  of  prizes,  i.  101. 
ransom,  i.  104. 
postliminy,!.  108. 
its  application  to   neutral 
rights  and  duties,  1. 110 
—133. 
contraband  of  war,  i.  130. 
blockade,i.  143. 
right  of  search,  i.  103. 
truces,  i.  109. 
passports,  i.  163.  183. 

Law  or  merchants,  its  foundation, 

iii.  3. 

of  real   property   in    U.  8. 

conns,  iv.  379. 

Laws    must   be   constitutional,  L 

448-404. 

retrospective,  condemned,  i. 

406. 

Law  reoorts,  their  necessity  and 

value,  i.  473,  474.  496. 

character  of  the  old  reports, 

L486. 

of  the  modern,  L  488. 

Leakage,  iii.  338. 

Leases  for  life,  iv.  34. 

for  years,  iv.  64.  94.  95,  note, 
treated  as  real  estate,  iv.  93, 
note, 
for  years,  when  exempted 
from  registry,  iv.  466. 
mart  be  in  writing,  iv.  96. 
covenant  for  renewal,  iv.  108. 

entry  under  it,  iv.  97. 
extinguished  by    merger,  iv. 
99. 
by  surrender,  iv.  103. 
when  defeated,  iv.  106 — 108. 
duration,  iv.  106 — 108. 
when    they    commence   and 
terminate,  iv.  96,  note,  106, 
107. 
when  a  lease,  and  not  a  cove- 


from  year  to  year,iv.  111,111. 
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Leasee  by  mortgagor,  iv.  167. 
Leasing  power?,  iv.   106 — 109. 
Lease  and  release,  iv.  494. 
Lessee,  assignments   by,    iv.   96. 
124. 
Legacies,  iv.  643,  note, 
lapsed,  iv.  641. 
when  payable,  ii,  417. 
'  Legitimacy   by   subsequent   mar- 
riage, ii.  209. 
Letter  of  credence,  i.  40. 

marque  and  reprisal,).  61. 
of  credit,  ii.  64S. 
Levant  et  cvuekant,  iii.  404. 
Levy  of  process  defined,  iv.  43  2. 
Lex  loci,  as  to  foreign  suits  and 
judgments,  ii.  118 — 124. 
marriage,  ii.  91,  92. 
divorce,  ii.  106—118. 
infancy, ii. 333, note, 
assignments  in  bankruptcy,  ii. 
405 — 108. 
insolvent's  discharge,  ii.  393. 
as  to    intestate's  effects,  ii. 
428 — 434. 
as  to  contracts  generally,  ii. 
463—463. 
ae  to  the  capacity  to  convey 
and  devise,  ii.  67,  429.  iv. 
431.  614. 
Libels,  law  of,  ii.  16—  20. 
Liberty  of  the  press,  ii.  19 — 24. 
of  the  person,  ii.  26.  32. 
religions,  ii.  34. 
of  emigration,  ii.  32.  46.  48. 
License  to  trade  with  the  enemy, 
i.  86.  163. 
limitation  U  to  time  and  place, 
U64. 
not  to  be  granted  by  an  ally, 
L69. 
necessary  to  bring  home  pro- 
perty, i.  61. 
by  parol  as  to  land,  iii.  462, 
463. 
Liebtr  on  political  ethics,  i,  3. 
on  legal  and  political  herme- 
neutics,  i.  469. 
Lien  of  U.  B.,  i.  246—248. 

by  agent  or  factor,  ii.  629. 
634 — 640. 
by  carriers  and  others,  ii.  634. 
iii.  320. 
livery  stable  keepers,  ii.  634. 
by  attorneys,  ii.  640. 
by  auctioneers,  ii.  53b'. 


Lien  by  insurance  of  brokers,  ii. 

641. 

by  master  of  a  vessel,  iii.  166 

—167. 

for  repairs  to  a  vessel,  iii. 

168—171. 

by  the  shipper,  iii.  167.  170. 

by  material  men,  i.  379.  iii. 

168—170. 

of  wharfingers,  ii.  642. 

of  warehousemen,  ii.  636. 

of  mechanics  and  builders,  ii. 

636,  note. 

for  purchase  money,  iv.  151 

—164. 

for  freight,  iii.  220—322. 

for  seamen's  wages,  i.  360, 

iii.  197. 

of  judgments,  iv.  173.  434 — 

437. 

of  judgments  in  the   federal 

courts,  I.  348. 

of  execution  upon  chattels,  iv. 

431. 

created  by  attachment  of  real 

estate,  iv.  436. 

of  landlords  for  rent,  iii.  482. 

of  a  creditor's  bill,  i.  217. 

of  innkeepers  for  the  expenses 

of  the  guests,  ii.  692.  636. 

642. 


188. 
in  dower,  iv.  70. 
conditional,  iv.  127, 128.  247. 
249,  260. 
contingent,  iv.  128,  129. 
collateral,  iv.  129. 
effect  on  estates,  iv.  126. 
in  executory  devises,  when 
too  remote,  iv.  271—279. 
Limitation,  upon  alienation,  to  two 
lives,  iv.  371,372,  note. 
of  accumulation  of  rents  and 

Srofits   of  real    estate  by 
eed  or  will,  iv.  284—286. 
of  personal  estate,  ii.    363, 
note,  iv.  283,  284. 
Limitations  in  trust  to   preserve 
contingent  remainders,  iv. 
266. 
void    part  not  to  affect  the 
sound  part,  iv.  271.  346. 
of  chattels,  when  too  remote, 
iv.  381—384. 
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Limited  jurisdictions  no  protection 
to  acts  done  without  it,  1 
303 
Lineal  warranty,  iv.  469. 
Lis  pendens,  if.  133. 
Littleton's  tenures,!.  603. 
Lively  of  seisin,  iv.  480.  489. 
lives,  insurance  of,  iii.  386. 
Local  law  in  the  federal  courts,  i 
343,  note,  iv.  378 
Loeatuvt,  ii.  686. 
Locatio  ret,  ii.  686. 
Local in  opens,  ii.  688. 
Locus  deleeti,  ii.  109. 
Lomax's  Digest,  iv.  388. 
Louisiana  marriage  law,  ii.  183. 
law  as  to  rents,  iii.  481. 
as  to  the  influence  of  the  civil 
law,  i.  473. 


iv.  438. 

attachment  law,  ii.  403. 

Lunacy  avoids  contracts,   ii.  76. 

460. 

see  also,  Vol.  IV.  p.  6)0,  on 

Insanity. 

Lunar  month,  iv.  96,  note. 


Maiwtenahck  and  champerty,  iv. 
446—460. 
Majority  of  trustees  or  public  offi- 
cers, act  of,  ii.  393,  and 
note,  id.  633. 
Mala  prohibila,  i,  467. 

inse,  i.  467. 
Malynes,  iii.  136. 
Mandamus,  by  supreme  court,  U. 
9.,  i.  300.  339. 
by  circuit  courts,  i.  303.  314. 
by  the  circuit  court  in  District 
of  Columbia,  i.  333. 
not    from  state    to   federal 
courts,  i.  410, 
not    from    federal   to  state 
courts,  i.  413. 
not  to  review  judgments,  i. 
333. 
nor  against  a  state,  i.  397, 
398. 
Matidatum,  ii.  668. 
Mannmg't  Treatise,  i.  iv. 
Manure,  ii.  347. 
Man  oiauium,  i.  37. 


Mare  liberum,  i.  37. 
Marine  torts,  i.  166.  369.  364. 367. 
Marital  rights,  fraud  thereon  by 
wife,  ii.  174, 175. 
according  to  the  law  of  the 
domicile,  ii.  184. 459. 
Maritime  law,  history  of,  iii.  1 — 31. 
its  character,  iii.  1. 
of  the  Romans,  iii.  7 — 9. 
loans,  iii.  353. 
liens,  i.  380. 
Marius,  iii.  136. 
Markets  overt,  ii.  333,  334. 
Marks  or  aigns,  piracy  of  them,  ii. 
373. 
Marque,  letters  of,  i.  61. 
Marriage,  ii.  76 — 93. 

contracts,  subject  to  state  le- 
gislation, L  417. 
brokage  bonds,  ii.  466. 
when  void,  ii.  76.  96,  96. 
condition  of  the  offspring,  ii. 
96,97. 
void  between  whites  and  co- 


bigamy,  ii.  79 — 83. 
incestuous, ii.  81 — 84. 
consent  of  parents,  ii.  85. 
formalities,  ii.  86 — 91. 
clandestine,  ii.  91. 
canonical  disabilities,  ii.  95. 
lex  loci  as  to  marriage,  ii.  91 
—94,  iii.  383. 
revocation  of  wife's  will,  ii. 
171,  iv.  M7. 
in  Louisiana,  ii.  183— 186. 
between  Indians  according  to 
their  custom,  good,  iii.  363. 
inFrance.ii.  185. 
settlements,  ii.  163. 164, 166. 
172— 178. 
by  an  infant,  ii.  343. 
to  be  registered,  ii.  173. 
■  valuable  consideration,  iv. 


Marshalling  a 


463. 
i,  iv.  430,  431, 
413. 


Marshal,  U.  S.,  i.  369, 
Marshall  on  Insurance,  iii.  360. 
Marten's  Treatise,  i.  47. 
Master  and  slaves,  ii.  347. 

and  hired  servants,  ii.  358. 

and  apprentices,  ii.  361. 

of  a  ship,  his  qualifications, 
iii.  169. 
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Muter,  power  to  bind  the  owner, 
iii.  161—169. 
to    borrow   money  on  own- 
er's account,  iii.  171. 
hie  personal  responsibility,  iii. 
161, 169. 
owner's  power  to  dismiss  him, 
iii.  161. 
hie  character  as    consignee, 
iii.  216. 
bis  character  as  agent.  Mi. 
216. 
power  to  hypothecate,  iii.  162. 
164,166.171.  173.313. 
his  lien,  iii.  166— 167. 
his  lien  under  the  French  law, 
iii.  169. 
no  lien  for  his  wages,  iii.  165, 
166. 
cannot  ane  in  the  admiralty, 
iii.  166. 
he  may  in  the  U.  S.,  iii.  168. 
and  now  in  England,  i.  371. 
power  to  sell,  iii.  173 — 176. 
313. 
must  employ  a  pilot,  ill.  175. 
his  discipline,  ill.  161, 183. 
indictable  for  malicious  pun- 
ishment of  the  crew,  iii. 
183. 
may  discharge   seamen,  iii. 
163. 
his  duties  on  the  voyage,  iii. 
308—314. 
bis  duties  nnder  the  French 
law,  iii.  308.311. 
to  make  a  protest,  iii.  31 
on  delivery  of  goods,  iii.  314. 
abandonment  on  capture,  iii. 
331. 
procuring  another  vessel,  iii. 
310—213. 
ma;  sell    an    insured  ship, 
when  abandoned,  iii.  333. 
liable  for  seamen's  wages, """ 
196. 
Mate  of  a  ship,  iii.  176. 
Material  men,  i.  379,  iii.  168—170. 
Maxims  of  the  law,  ii.  663—557. 
Mechanics  bound  to  skill,  ii.  688. 
failing  to  finish  the  job,  ii. 
690,691. 
their  lien,  ii.  636,  note. 
Medicine  for  ships,  iii.  178, 179. 
Memorandum    nnder   statute    of 
frauds,  ii.  510. 
in  a  policy,  iii.  294— 309. 


Mercantile  guaranties,  iii.  121. 
Merger,  iv.  99—103. 
Merger  destroys  a  contingent  re- 
mainder, iv.  354. 
Michigan  Territory,  i.  384,  386. 
Militia,  power  of  Congress  over,  i. 
262. 

when  national,  i.  266. 

dams,  iii.  440,441.444. 

streams,  iii.  440,  441.   444. 


Miller  oi 
Mines,  iii.  377,  note. 
Ministers,  resident,  i.  39. 
Misnomer,  as  to  corporation 


Missing  vessel,  iii.  301. 
Missouri  navigation  laws,  iii.  379. 
Mistakes  of  law   in  contracts,  ii. 
477. 491. 

of  facts,  ii.  492. 
Missisiippi  codes,  ii.  438. 

river  subject  to  common  law 

rules,  iii.  438. 

Mobilin  pen/mam  icquiatfur,  ii.  67. 

439,  iv.  613. 

Money  paid  by  mistake,  ii.  491. 

Moneys,    power    of  appropriation 

Uy  congress,  i.  394. 

Monopolies,  in  general,  ii.  9, 10. 

by  steamboats,  i.  432 — 438. 

by  charters,  ii.  271. 
Month  in  law,  iv.  95,  note. 
Monuments,  iv.  466. 
More,  Sir  Thomas,  i.  491. 
Morris,  Robert,  bis  i 


216. 


158. 


history  of  mortgages,  i 


radium  vivuia,  iv.  137. 
vadium  mortuum,  iv.  137. 
forfeiture  at  law,  iv.  140. 
defeasance  of,  iv.  141. 
equity  of  redemption,  iv.  168 
—164. 
barred  by  time,  iv.  188—190. 
agreement  to  re-purchase,  iv. 

144. 
conditional  sales,  iv.  144. 
without  bond  or  covenant,  iv. 

14fS. 
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Mortgage  sale  under  a  power, 

146— 148,190,191. 
of  reversions  to  raise  portions, 
iv.  14ft. 
.  by  deposit  of  deeds,  iv.  150. 
equitable,  iv.  162. 
interest  of  mortgagee,  iv.  164. 
registry,  iv.  168—174. 
defeated  by  notice,  iv.  169 — 
174. 
tacking,  tv.  176— 178. 
covering  future  advances,  iv. 
176,  176. 
foreclosure,  iv.  180. 
concurrent  remedies,  iv.  183. 
sale  under  a  decree,  iv.  184. 
190—192. 
opening  biddings,  iv.  192. 
of  chattels,  ii.  631.  iv.  138. 
reconveyance,  iv.  193. 
Mortgagor,  his  rights  at  law,  iv. 
164—167. 
rights  in  equity,  iv.  163 — 
164. 
cannot  commit  waste,  iv.  162. 
who  may  redeem,  iv.  162. 
Mortgagee,  right  to  rente,  iv.  1 65. 
bound  to  account,  iv.  16S. 
in  N.  Y.  cannot  bring  eject- 
ment, iv.  167. 166.  184. 
as  assignee  of  a  lease,  iv.  167. 
his  interest  not  vendible  on  fi. 
fa,,  iv.  166,  note,  430,  note. 
his  right  to  improvements,  iv. 
167. 
Mortmain,  ii.  282. 283. 
Moseley's  Reports,  i.  493. 
Mother,  her  title  by  descent,  iv. 
398. 
title  tinder  statute  of  distribu- 
tions, ii.  423. 
Moveables,  ii.  347. 
Mulattoes,  it.  73. 
Municipal  law,  i.  447. 
Mutiny  at  sea,  i.  363. 
Mutual  disclosure  on  sales,  ii.  4B2. 
491. 
consent  to  a  contract,  ii.  477. 
Mutmtm,  ii.  673. 


Ninons,  law  of,  history  of,  i.  1- 
2( 
their  eqnalily,  1.  21. 
duties  in  peace,  i.  32. 


Nations,  self-defence,  i.  23.  48. 

new  states,  i.  24. 
>  allies,  i.  49,  60. 
>r  adjoining  seas, 
i.  26—31- 
rights  of  commerce,  i.  39. 
of  passage  L  34. 
to  navigate  rivers,  i.  36. 
survive  revolutions,  i.  36. 
general  rights  and  duties  as 

neutrals,  L  136—168. 
general  rights  and  duties  as 
belligerents,  i.  47—64.  90 
—113. 
character,  test  of,  i.  76 — 
80 
Native  subjects,  ii.  39. 42. 
Naturalization,  i.  423,  ii.  61 — S3. 
mode  of,  ii.  64 — 66. 
of  seamen,  ii.  66. 
Navigable  rivers,  iii.  412.    414. 
417.416.426.427. 
bridges  over  them,  iii.  430. 
note  t 
Ae  exeat,  i.  300.  ii.  33, 34. 
Necessity,  rights  of,  it.  338. 
Negotiable  paper,  see  Bill*  and 
Promissory   Notes.     See, 
also,  Bills  of  Lading,  ii. 
648, 649. 
Negligence  in  the  assured  or  mat- 
ter, iii.  300.  304,  306. 
in  fire  policies,  iii.  374. 
gross  and  ordinary,  ii.  660.  iii. 
300,  note. 
as  to  fire,  by  tenants,  iii.  436, 
note, 
by  R.  R.  engine,  ib. 
Negro  slavery,  ii.  261—268. 
Negroes,  free,  their  disabilities  in 
U.  3.,  ii.  268,  note. 
marriage  with  whites,  unlaw- 
ful, ii.  96.  268. 
Neutrality,  rules  of,  by  V.  8.  i. 
122. 
neutrality  enforced  by  statute, 
i  122, 123. 
great  value  of,  i.  115. 
armed,  i.  126,  127. 
Neutrals,  rights  of  captors  in  port, 
i.  109. 121 
general  rights  and  duties,  i. 
116—133. 
impartial,  i.  116. 
must  not  prepare  in  neutral 
t  errito  ry  .hostile  means,  i.  1 23 
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Neutrals,  duties  as  to  foreign  civil 
ware,!.  35. 

fulfil  prior  treaties,  i.  116. 
jndgEB  of  the  cautafiederis,  i. 

117. 
carriers  of  enemy's  property, 
i.  117.  134. 
goods  in  enemy's  vessels,  i. 
117.  128.  133, 
territory  inviolable,  i.  1 17. 
restore  captures  within  it,  i. 

131. 
prizes  in  their  ports,  i.  123. 
neutral  flag,  i.  124. 
freight  for  enemy's  property. 


property  in  enemy  s 


sels,  i. 


armed  neutrality,  i.  136—131. 
restrictions  on  their  trade,  i. 

136—158. 
as  to  blockades,  i.  143— 163. 
as  to  enemy's  despatches,  i. 
163. 
subject  to  search,  i.  163 — 
166. 
convoy,  i.  154. 
character  by  domicile,  i.  76, 
trade  with  enemy's  colonies, 

LSI— 86. 
prisoners  free  in  their  ports, 
i.  10" 
transfers  in  transitu,  i.  86. 
ship  documents,  i.  167. 
misconduct,  I.  167,  168. 
forfeit   contraband,    i.     14 


New  for  old  on  insurance  losses, 

lis.  331.  339. 

New-England  colonies,  onion  of,  i . 


i.  37. 

New- York,  its  revised  constitu- 
tion, i.  396. 
statute  as  to  school  system 
and  funds,  ii.  199—301. 
Revised  Statutes  do  not  act 
upon  vested  rights,  iv.  637, 

Next  of  kin,  ii.  413.  433.  iv.  419. 
637. 
JVon  compos  mentis,  ii.  76.  469. 
N on. user  of  an  easement,  iii.  448. 
Notary  public,  iii.  93.  109. 
Vol.  IV.  47 
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Notice  of  blockade,!.  147. 

dissolution  of  partner  ship,  iii. 
66,67. 
to  fix  drawer,  iii.  104—109. 
to  tenant  to  quit,  iv.  113,  113. 
to  mortgagor  to  quit,  iv.  166. 
to  obtain  possession  of  rents, 
iv.  164. 
of  a  prior  mortgage,  iv.  169 
—179. 
by  registry,  iv.  174. 
general  doctrine  of,  iv.  179. 
constructive,  iv.  179. 
to  an  agent,  ii.  630. 
to  joint  partners,  iii.  104. 
to  the  legal   representative, 


o  a  purchaser. 


.  179. 


i.  104. 


sion,iv.  1 
by  carriers  as  to  risks,  ii.  601. 
608. 
when  exclusive  or  inclusive, 
i.  161,  iv.  96. 
Nottingham,  Lord  Cb.,  i.  493. 
Novel  dusdtin  abolished  in  New- 
York,  iii.  419. 
Nuisances,  power  to  restrain,  ii. 
34a 
as  to  navigable  waters,  iii. 
411.  430.  433. 
as  to  rail  cars,  ii.  340. 
writ  of  nuisance  in  New- 
York,  iv.  71. 
prescription  as  to  nuisances, 


t.  443. 


Nuncupative  wills,  iv.  617. 


Occufascy,  title  by,  ii.  318,  336. 
347.  865,  366.  iii.  380. 
Indian  title  by,  iii.  378 — 380. 
Occupant,  special,  iv.  96. 

bona  foe,  bis  claims,  ii.  336. 
Offences  sgainat  law  of  nations,  i, 
181—191. 
Offices,  limitation  as  to  time,  iii. 


incompatible,  ii.  398,  n 
Officers  dt  facto,  ii.  396. 
Oleron,  laws  of,  ifi.  19. 
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ingot 
bora  children,  iv.  206.  221. 

Ordinance  of  congress,  1787,  for 
the  N.  W.  Territory,  is  lo 
descent  oflands,  iv.376. 
ma  to  conveyances,  iv.  453. 
as  to  judicial  tennre,  i.  295. 
as  to  religious  freedom,  ii.  36. 
as  to  civil  liberty  and  private 
contracts, "  ' " 
as  to  education,  ii.  197. 
ai  to  protection  to  the  In- 
diana, 

sb  to  right  of  U.  8.  to  the 
soil,  i.  260. 
aa  to  taxing  the  lands  of  non- 
residents, ii.  333. 
as  to  navigable  rivers,  iii.  427. 
m  to  slavery,  ii.  262. 
Ordinances  of  Louis  XIV.,  iii.  16. 
Ortgon,  i.  386. 

Owners  of  vessels,  when  liable,  iii. 

133—138. 

responsibility  limited,  ii.  606, 

606.  iii.  917,  918. 

hiring  to  others,  iii.  301 — 204. 

Outstanding  terms,  iv.  86.94. 


PiLGEiVE,  Sir  Francis,  iii.  438. 
496.  601.  603 
Par  of  exchange,  iii.  117. 
Paraphernalia,  ii.  163. 
Pardessns,  iii.  126. 
Pardon,  power  of,  in  the  President 
U.  S.,  i.  283. 
Parents,  their  genera]  duties,  ii. 
189—196. 
rights,  ii.  203—307. 
to  educate  children,  ii.  196. 
custody  of  children,  ii.  193. 
206. 
to  bind  them  as  apprentices, 


may  disinherit  them,  ii.  202, 
203.  iv.  626. 
Park  on  Insurance,  iii.  360. 
Parliament  of  England,  omnipo- 
tent, i.  447. 
number  of  the  house  of  com- 
mons, I.  234. 
Parol  license  as  to  land,  iii.  463. 
Particular  estates,  iv.  233—937. 
Fartidss,  ii.  449,  note.  | 


Particept  criminis,  ii.  467. 
Partition  of  estates,  iv,  864,  36ft. 
fences,  iii.  488. 
and  walls,  iii.  438. 
Partnership,  nature  and  extent  of, 
iti.  23—30. 
general  and  particular,  iii.  30. 
universal  by  the  civil  law,  iii. 
30. 
dormant  partners,  iii.  31. 
nominal  partners,  iii.  32. 
no  new  partner  without  con- 
sent iii-  69. 
with  restricted  responsibility, 
iii.  34. 
special  partners,  iii.  34. 
interest  of  each  partner,  iii. 
86,37. 
not  entitled  to  pay  for  his  la- 
bour, iii.  25. 
previous  debts,  iii.  36. 
in  land,  iii.  28.  87—39. 
among  ship-owners,  iii.  39, -10. 
power  of  each  partner  to  bind 
the  firm,  iii.  40- 51. 
over  the  stock  in  trade,  iii.  44. 
one  cannot  bind  to  guaranty. 
Hi.  46. 
nor  by  deed,  except  specially, 
iii.  47—49. 
may  release  a  debt,  iii.  48. 
acknowledge  a  debt,  iii.  49 — 
61. 
liable  for  injury  by  a  servant 
of  the  concern,  iii.  62. 
fiduciary  duties,  iii.  61. 
dissolution  by  voluntary  act, 
iii.  63. 
death,  iii.  66. 

bankruptcy,  iii.  68. 
judicial  decree,  iii.  60. 
inability  to  act,  iii.  62. 
effect  of  it,  iii.  62 — 66. 
power  and  doty  of  surviving 
partner,  iii.  63. 
notice  of  dissolution,  iii.  66, 67. 
power  of  a  retiring  partner, 
68. 
payments    from    partnership 
funds,  iii.  64, 66. 
continued   by  executors,  iii. 
33.  66, 67. 
effect  of  discharge  of  one 
partner,  under  an  insolvent 
act,  iii.  60. 
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Partnership, — 

effect  of  discharge   of   one 
partner,  by  consent  of  cre- 
ditor, iii.  60. 63. 


167. 171, 179. 
rights  against  each  other,  iii. 
181— 153. 
responsible  in  solido,  iii.  166, 
166. 
Put  performance  of  a  parol  con- 
tract, as  to  land,  iv.  461. 
of  personal  contracts,  ii.  258. 
609. 
Party  to  a  se.it,  who  is,  i.  328. 
when  a  state  is  interested,  i. 
323.  360,  361. 
Party  walls,  iii.  437. 

digging  adjoining  them,   iii. 

437,  438. 

Passage  m  transitu  over  foreign 

territory,  i.  34. 

Passengers  in  stages,  steamboats, 

&&,  ii.  601. 

Passport  in  war,  i.  167.  163,  163. 

violation  of  it,  i.  183. 

.  Passport  oF  an  enemy,  i.  86. 

Pasture,  common  of,  Iii.  404 — 408. 

418. 

Patent  rights,  jurisdiction    of,   i. 

3Bl.ii.368. 

security  by  law,  ii.  366—373. 

foreign  law  as  to  patents,  ii. 

372,  note. 

Patents  for  lands,  their  force,  iii. 


-498. 

voluntary,  for  another,   616, 
617. 
by  mistake,  ii.  491. 
of  debts,  order  of  by  execu- 
tors, ii.  417. 419. 
in  equity,  iv.  421. 
in  forged  notes  or  bills,  iii.  86. 
in   hills  of   insolvent  banks, 
ibid. 
not  presenting  negotiable  pa- 
per, iii.  83. 
for  another  to  a  third  person, 
on  a  promise  without  con- 
sideration, vi.  413. 
Peace,  treaties  of,  i.  165. 

binding  force,  i.  166, 166. 174. 


their  effects,  i.  168. 
when  they  take  effect,  I.  169. 
—174. 
Peere  Williams'  Reports,  i.  493. 
Peers,  trial  fay,  ii.  13. 
Penitentiary  system,  ii.  14. 
Permsylcania   school   system,   ii. 
198. 
Performance  of  contracts,  ii.  471 
—477.  487.  iv.  461. 
Perkins'  Treatise,  i.  604. 

wersimem,  ii.  496.  iv.  467. 
Perils  in  a  policy,  iii.  291. 

acts  of  government,  iii.  291. 
interdiction  of  trade,  iii.  293. 
lasses  not  casus  forluiti,  iii. 
300. 
must  be  direct  and  not  remote, 
iii.  302.  306. 
by  violence,  iii.  303. 
arrest  when  not  casus  fortui- 
fus,  iii.  304. 
by  fire,  iii.  804. 
barratry,  iii.  304, 306, 
Permissive  waste,  iv.  81. 
Per  my  el  per  tout,  iv.  369,  360. 
Per  itirpet,  ii.  426.  iv.  376.  391. 
Per  capita,  ii.   426.  iv.  376.  391. 
637. 
Perpetuities,  iv.  264.  266, 267. 
Personal  security,  ii.  12 — 16. 
reputation,  ii.  16—26. 
liberty,  ii.  26—32. 
statutes,  ii.  466. 
property,  ii.  341. 
when  no  claimant,  iv.  4-6. 
property  in  trust,  ii.  531. 
Petitory  suits,  i.  371. 
Pews,  right  in,  iii.  402. 
Pignu$,iv.  138. 
Pilot,  when  requisite,  iii.  176. 
Pilotage,  jurisdiction  of,  iii.   176, 
note. 
Piracy  defined,  i.  188. 

punished  by  all  nations,  i.  184. 

186. 

U.  S.  laws  concerning  it,  i. 

186—188, 

plea  of  auterfois  acquit,  i- 

188. 

cruising  by  citizens  against 

their  country,  i.  100.  188. 
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Piracy, — 

capture  no  change  of  property, 
i.  108.  J  84. 
slave  trade,  when  piratical,  i. 
195. 197. 
Piscary,  right  of,  iii.  409 — 118. 
Pledge  or  pawn,  ii.  677.  iv.  138. 
140. 
by  factor,  ii.  636—639. 
redemption,  ii.  681.  iv.  139. 
future  advances  on  it,  ii.  533, 
684. 
Pawnee,  how  far  liable,  ii.  578. 
5S0. 
Plowden's  Reports,  i.  481. 
Poisoned  arms  unlawful,  i.  90. 
Policy  of  insurance,  open  and  va- 
lued, iii.  372.  311. 
its  extent  and  form,  iii.  357 — 
360. 
may  be  assigned,  iii.  361. 
wager  policies,  iii.  376. 
doable,  iii.  380. 
when  it  attaches  and  termi- 
nates, iii.  S07- -31*.  317. 
oat  and  home,  iii-  310. 
to  touch  and  trade,  iii.  309. 
at  and  from,  iii.  307, 308. 
See,  further,  tit  Insurance. 
Polygamy,  ii.  79—81. 
Portions  raised  on  reversions,  iv. 
149. 
Ports,  neutral,  1.  131—134. 

rights  of  foreign  vesaela  there- 
in, L  166,  note. 
Possession  of  goods  by  vendor,  ii. 
492.  616. 
on  sale  of  vessels,  iii.   130. 
133. 
on  execution  at  law,  ir.  433, 

of  lands  by  a  third  person,  no- 
tice to  a  purchaser,  iv.  179. 
PotiessiofralrU,  iv.  387— 3B9. 
Possessor  of  land,  his  claims,  ii. 
336,  337. 
Possessory  sails,  i.  371. 
Possibility    upon    possibility,   Iv. 
306. 
assignable,  ir.261. 
Posthumous  children,  ii.  424.  iv. 
249.  280.  413.  531. 
Postliminy,  right  of,  i.  108—113. 
inapplicable   to  movables,  i. 


Postlimity,  persons  affected  by  it, 
i.  109. 

operates  on  captures  at  sea,  i. 
110. 

on  real  property,  i.  110. 

English  and  American  rule,  i. 
113. 
Postmasters,  ii.  610. 
Pott  nati,  ii.  56. 
Post-roads,  i.  268. 
Pound  sterling,  iii.  117. 
Powell's  Works,  f.  514. 
Powers,  iv.  315. 

appendant  and  appurtenant 
iv.  316. 

collateral  or  in  gross,  iv.  317. 

simply  col  lateral,  iv.  317. 

general,  iv.  318. 

special,  iv.  318. 

creation  of  powers,  iv.  319— 


restricted    by   time  and    in- 
tervening rights,   iv.   318, 


and  appoint- 
ment, iv.  332.  336. 
of  them,  ir.  324— 


aided  in  chancery,  iv.  339. 
344. 
joint,  ir.  336.  ii.  293,  note- 
leasing,  iv.  106.  108. 
in  a  mortgage  to  sell,  ir.  146. 
190. 
execution  of  them  in  New- 
York,  iv.  331—333. 
with    beneficial  interest,  iv. 
336. 
rights  of  creditors,  iv.  339— 
343. 
construction,  iy.  319.  346. 
appointee  takes  under  the  in- 
strument cresting  the  pow- 
er, ir.  337,  338. 
need  not  be  recited  in  the 
deed,  ir.  333,  334. 
relation  back  of  powers,  iv. 


337,  a 
.  310.  313.    318. 


lien    created  by  powers,  iv. 


i  trust, 
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Powers  in  bust,  when  void,  iv.  328. 

extinguished,  iv,  346. 

merged,  iv.  348. 
Practice  in  federal  courts,  i.  343, 

Precedents  of  adjudged  cases,  i. 
475, 476. 
in  chancery,  (reports,)  i.  493. 
Pre-emption  of  Indian  title",  i.  257. 
iii.  378.  384, 386. 
Preference  of  U.  S.  as  creditor,  i. 
242—247. 
of  males,  iv.  376.  382. 
given  to  creditors,  ii.  033. 
Premium  in  a  policy,  iii.  340. 
Prapoiitvt,  iii.  161. 
Prescription,  title  by,  iii.  413. 41S. 
417,  418,   419.  437.   441. 
444.  44S. 
President  of  TJ.   S.,  negative    on 
laws,  i.  239. 
qualifications,  i.  273. 
election,  i.  273. 
salary,  i.  380. 
commander  in  chief,  i.  283. 
treaty  power,  i.  284. 
pardon,  i.  283. 
appointments,  i.  287. 
removals,  i.  310. 
Preston's  Treatise?,  i.  514.  iv.  104. 
Presumption,  right  gained  by,  iii. 
441—448. 

lost  by,  iii.  448. 
Pretended  titles,  to.  446—449. 
Previous  question,  i.  939. 
Primage,  iii,  232. 
Primary  fund  for  debts,  iv.  420. 
Primogeniture,  iv.  376.  383.410. 
Principal  and  agent,  ii.  613. 
Priority  of  debts  due  U.  S.,  i.  343 
—247. 
Privateering,  i.  96—99. 

owners  answerable  in  tolido, 
i.  98,9a 

give  security,!.  97. 

privileged  debts  on  a  ship,  iii. 
lc'8.  218. 

creditors,  ii.  498.  63S. 
Prizes,  judicially  tried,  i.  102. 

brought  infra  prasidw,  1. 102. 

may  be  carried  to  a  neutral 
port,  i.  133. 

vest  in  the  sovereign,  i.  101. 

military  prizes,  i.  357. 

prizes  by  land,  i.  357. 
Prizes  require  adjudication,  i.  101, 
102. 


EX.  57fi 

Prize  courts,].  103, 104.363—360. 
Probable  cause  of  seizure,  i.  166. 
on  a  malicious  prosecution 
and  for  a  libel,  ii.  22. 
Probate  of  a  will,  ii.  433.  427. 
Probate  court  to  order  lands  sold, 
iv.  438. 
its  general  powers,  ii.  427. 
Proceedings  in  rem,  i.  309.  379. 
iii.  217,  218. 
Process  iu  federal  courts,  i.  342. 
Profits  insurable,  iii.  271. 
Prohibition,  writ  of,  i.  300. 
Promise  to   pay  a  debt   without 
consideration  for  another, 
ii.463. 
Promissory  notes,  negotiable  qua- 


i.  74. 


their  restrictions 

the  U.S., iii. 73. 
consideration,  iii.  77.  79,  SO, 
91. 
endorsement,  iii.  88. 
without  recourse  or  special, 
iii.  90.  93. 
demand  and  protest,  iii.  93. 
place  of  demand,  iii.  95—99. 
days  of  grace,  iii-  100. 
notice    of  non-payment,  iii. 
104—109. 
notice  waived,  iii.  199, 110. 
giving  time,  iii.  111. 
cut  into  two  parts,  iii.  116, 
or  lost,  iii.  116. 
damages,  iii.  115. 
Property  taken  for  a  public  use,  ii. 
339. 
qualified  in  chattels,  ii.  347— 
350. 
in  chattels,  when  title  passes, 
ii.  493. 504,  note. 
right  and  title  to,  by  capture, 
L  173. 
by  occupancy,  ii.  318.  330. 
by  will,  intestacy,  and  pur- 
chase, ii.  325,  336. 
by  grant,  iii.  378. 
by  descent,  iv.  374.  376. 
transferred  in  transitu,  i.  86. 
contraband,!.  135—143. 
in  enemy's  country,  i.  56. 
brought  home  after  war  de- 
clared, i.  61. 
of  enemies,  when  protected, 
i.  65. 
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Property  taken  by  pirates,  i.  184. 
in  conquered  or  ceded  conn- 
tries,  i.  178. 
Pro   rata  freight,  iii.    337—329. 
333. 
Protest  by  the  master,  iii.  313. 

of  foreign  bills,   iii.  94. 


130. 139. 
Proxy,  vote  by,  ii.  394. 
Public  necessity,  rights  of,  ii.  338. 
Puffendorf,  i.  17. 
Punishments,  ii.  13. 
Purchase,  title  by,  iv.  873.  441. 
Purchase  money,  when  reclaimed, 
ii.  470 — 176. 
Purchase,  bow  affected  by  notice, 
iv.  179. 
by  an  insolvent,  ii.  S13,  514. 
by  trustees,  iv.  438. 
Purchaser  not  bound  to  look  to  the 
application  of  purchase  mo- 
ney, if.  180.  438,  noteb. 
mast  show  a   judgment,  iv. 
434. 
under  the  new  English  law, 
iv.  386. 
Purchasers  from  fraudulent  gran- 
tee or  grantor,  iv.  464. 
of  chattels,  when  not  protect- 
ed, ii.  325.  068. 
PuTjn-ftture,  ii.  340. 


Qualified  enemy,  i.  73.  80. 

property  in  chattels,  ii.  847— 
340. 
Quarantine  in  dower,  iv.  61. 
Quia  timet  suits,  ii.  403.  iii.  134. 

■s  to  abandonment,  iii.  293. 
Quo  warranto,  ii.  313. 


Rail-hoids  and  cars,  ii.  384.  840. 

Ransom  of  captured  property,  i. 

104.  106.  iii.  173. 

valid  by  law  of  nations,  i.  68. 

104. 

unlawful  by  the  English  law. 


Ransom— 

recapture  of  ransom  bill.i.  107 
Rats,  damage  by,  iii.  300. 
Real  actions,  iv.  70,  note. 
Real  estate,  iii.  401. 
Re-assurance,  iii.  378.  374. 
Rebutter,  iv.  470,  note. 
Recaptures,  i.  113. 
Recitals,  iv.  261,  note.  460. 
Recommendation,  fraudulent,  ii, 
489. 
must  be  in  writing  by  Eng- 
lish law,  iv.  489. 
Recoupment,  ii.  472,  473. 
Reconveyance   to    mortgagor  or 
grantor,  iv.  193—196. 
Records  of  stale  courts,  i.  260. 
of  deeds,  iv.  466. 
of  mortgages,  iv.  168—174. 
Redemption  of  pawns,  ii.  081.  iv. 
138. 
of  mortgagee,  iv.  168. 163. 
persons  entitled  to  redeem,  iv. 
169. 
of  lands  sold  on  execution,  iv. 
431—434. 
Re-ezchange,  iii.  116. 
Reeve'e  history  of  the  law,  i.  008. 
history  of  registry  of  vessels, 
iii.  139. 
Register  of  a  vessel,  iii.  141— 16a 
160. 
not  essential  to  title,  iii.  140, 
of  a  mortgage,  iv.  168 — 174. 
of  deeds,  iv.  466. 
of  biils  of  sales  of  chattel*, 
ii.  636.  631. 
registry  beyond  the  time,  ir. 
468. 
affected  by  notice,  iv.   169, 
170.  174. 
constructive  notice,  iv.  174. 
466,407. 
Relation,  deed  by,  iv.  338.  464. 
Relations,  appointment  to,  iv.  346. 
meaning  of  the  word  in  a  will. 
iv.537. 
Release,  conveyance  by,  iv.  494. 
Religions  liberty,  ii.  34—37. 
Religious  corporations,  ii.  281. 
Remainder  in  chattels,  it  363— 
364, 
subject  to  like  rules  as  real 
estates,  iv.  284,  note. 
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Remainder, — 

their  general  nature,  iv.  197 
—203.  333. 
in  the  alternative,  iv.  301. 
cross  rem  tinders,  iv.  301. 
vested,  iv.  303—306. 
contingent,  iv.  306.  348.  360. 
363-262. 
when  it  must  rest,  iv.  348. 
251. 
vesta  on  the  birth  of  the  first 
child,  iv.  300,  note, 
opens  to  let  in  after-born  chil- 
dren, iv.  305.301. 
when  destroyed,  iv.  353 — 257. 
•nppnrted  by  trustees,  iv.  356. 
four  kinds,  iv.  207. 
tlie  panic  alar  estate,  iv.  233. 
when  unnecessary,  iv.  346, 
247. 


246. 
Remedies  part  of  the  contract,  i. 
455.  419. 
Remitter,  iv.  455.  373. 
Remoteness  in  a  devise,  iv.  345. 
Removal  from  office,  power  of,  i. 
309—311. 
Rents,  iii.  460. 

rent  service,  iii.  460. 
charge,  iii.  461. 
seek,  iii.  461. 
reserved  in  kipd.iii.  463. 
when,  and  to  whom  dne,  iii. 
463,  464. 
suspended  by  eviction,  iii.  463. 
destruction  of  the  premises, 
iii.  466. 
when  due  to  the  heir,  iv.  387, 
when   bequeathed  over,    iv. 
387. 
excuse  for  non-payment,  iii. 
464—467. 
tender  of,  iii.  4''8. 
apportion  met  it,  iii.  469—471. 
distress  for  rent,  iii.  473 — 483. 
restrictions  on  it,  iii.  474, 
475.  477.  479. 
proceedings  under  it,  iii. 


Repairs  by  tenant,  iii.  469.  iv.  1 10, 

111. 

Replevin  as  to  the  federal  court?, 

1.  410. 

lies  for  wrongful  di.-tress,  iii. 


Replevin— 

for  goods  wrongfully  take*, 
iii.  484. 
Reports  of  judicial  decisions,  i. 
480—495. 
Representation  in  congress,  i.  328. 
by  districts,  i.  230. 
in  descent,  iv.  379.  391. 
fraudulent,  ii.  486 — 490. 
Reprisal,  letters  of,  1.  61. 
Republication  of  a  will,  iv.  531, 
note. 
Repurchase,  ir.  143. 
ftsi  writ  Domino,  \\.  691. 
Resale  of  goods  for  indemnity,  ii. 
504. 
Rescinding  contracts,  ii.  469 — 476. 
480.  487. 
for  fraud,  ii.  470. 
Rescue  of  neutral  ship?,  i.  167. 
Reservation  in  a  deed,  iv.  468. 
in  assignments  by  insolvents, 
ii.  636. 
Residence,  how  constituted,  i.  76. 
effect  in  enemy's  country,  i. 
76—80, 
when  it  ceases,  i.  78. 
Resident  ministers,  i.  39. 
Re*  judicata,  ii.  130. 
Respondentia  bonds,  iii.  364. 
Rapnua  prudrtUum,  i.  630. 
Residuary  clause  in  a  will,  ir.  541. 
Resulting  trusts,  iv.  306,  306. 
Retaliation  in  war,  i.  93. 
Retrospective  laws,  i.  432.  455. 
Return  to  execution,  conclusive, 


Reversal  of  judgments,  iv.  435. 
notef. 
Reversion,  iv.  353. 

sale  of,  to  raise  portions,  ir. 

149. 

assignment  of,  iv.  133. 

incidents,  it.  365. 

Reversionary  terms,  mortgage  of, 

iv.  148. 

interests,  ii.  469,  note.  476, 

Revised  code*  of  the  states,  iv.  72, 

construction  of,  i.  468. 
Revocation  under  a  power,  iv.  336. 


630—534. 
of  a  license  to  enter  on  land, 
iii.  453. 
Revolt  at  sea,  1.  863,  364. 


,y  Google 


Rhodians.their  maritime  code,  iii.  3. 
Rhodia  de  Jaclu,  iii.  8. 
bU^hta,  absolute,  ii.  1— II. 

of  passage  over  foreign  terri- 
tory, i.  34. 
of  vicinage,  iii.  436. 446.  446. 
of  persona]  security,  ii.  13. 
reputation,  ii.  16. 
liberty,  it.  36. 
Riparian    owners,   iii.  411.  416. 
436—430. 440.  446. 
Risks  excluded  from  a  policy,  iii. 
394. 
Rivera,  navigable,  test  of,  iii.  411. 
413. 
rights  therein  ss  to  passage, 
i.  36. 36. 
as  highways,  iii.  437,  note  b. 
430,  note  a. 
right  of  fishing  therein,  iii.  409. 
-418, 
right  ad  meiiumfilum  aqvm, 
iii.  438. 429. 
roads,  eeo  franchise}, 
when  a  turnpike  road  becomes 
public,  ii.  307,  note. 
Roberts'  Treatise,  i.  013. 
Robertson  on  successions,  ii.  490. 


Roccc 


i.  346. 


Rolle'a  Abridgment,  I.  609. 
Romans,  their  fecial  laws,  L  6. 
laws  of  war,  i.  6— 8. 
maritime  laws,  iii.  6 — 9. 
Roes  on  sales,  iv.  468. 
Rule  of  representation  in  congress, 
i.  330. 
of  proceeding  in  congress,  i. 
338.  330. 
of  1768.  i.  83— 86. 
of  interpretation  of  contracts, 
ii.  663. 
of  interpretation  of  treaties,  f. 

of  interpret 

in  Shelley's  ease',  iv.  314." 

341,  342.  iv.  378,  note' 

Running  waters,  right  to,  iii.  439 

— 148. 

when  public   highways,  iii. 

437.  note. 


S»nt  conduct,  i.  163.  183. 


Sailing  under  enemy's  Bag,  i.  86. 
Sale  of  chattels,  ii.  468. 

enforced  or  rescinded,  ii.  469 
—477.487. 

perfected,  ii.  476. 

registry  thereof,  ii.  636.  631. 

defeated,  ii.  469—476.  ■ 

failure  of  title,  ii-411— 473. 

judicial,  no  warranty,  iv.434, 

conditional,  ii.  497. 
by  colour  of  title,  ii.  336. 
by  concealment  and  misrepre- 
sentation, ii.  482 — (91. 
under  a  design  in  vendee  not 
to  pay,  ii.  497. 
through  false  representations 
of  solvency,  ii.  484. 
vendor  may  treat  the  sale  as 
void,  or  sue  for  the  price, 
ii.  614. 
of  chattels  not  owned  by  the 
vendor  do  not  pass  by  the 
bill  of  sale  though  acquired 
afterwards,]].  604. 
of  fpreign  exchange,  ii.  468. 
of  notes  and  chases  inaction, 
ii.  468. 
by  sample,  ii.  461. 
risk  in  buyer,  ii.  484—493, 
delivery,  ii.  493. 
chattels,  vendor's  lien  for  the 
price,  ii.  497, 498. 
rule  of  the  civil  law,  ii.  498. 
acceptance,  it.  494— 609. 
specific  articles,  it.  506—509. 
in  adverse  possession,  ii.  493. 

after  j  udgmeut  against  vendor, 
ii.  613. 
memorandum,  ii.  610. 
under  the  statute  of  frauds,  ii. 
494,610. 
fraud  by  vendor's  possession, 
ii.  616—633. 
of  the  fruits  of  land,  iv.  461. 
auction,  ii.  636. 
vessels,  iii.  130.133. 
by  admiralty  process,  iii.  131. 
mode  of  lrjn»ier,  iii.  143. 143. 
146. 
of  offices,  iii.  464. 
Sales  of  land  under  a  mortgage 
power,  iv.  166.  148. 190,  191. 
under  a  decree,  iv.  181.  ISO, 
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Sale  of  land- 

when  vendee  ie  trust ee  Cot  the 

purchaser,  iv.  IT 
under  a  power  in  a  will, 
3; 
for  taxes  if.  4S9. 
on  execution,  iv.  428—437, 
irregularities  do  not    vitii 

the  sale,  iv.  431. 
the  purchaser  or  sheriff's  sal* 
of  land,  mast  show  a  judg- 
ment and  execution,  iv.  434. 
under  adverse  possession,  iv. 
448. 
good,  though  judgment  be  re- 


on  shipwreck, derelict, &s.  iii. 
195.  24S.  248.  i.  879. 
on  bottomry  bonds,  iii.   358, 
369. 
when  denied  to  insurer,    iii. 
333.  to  pilots,  iii.  246. 
Sample,  sale  by,  ii.  481. 
Saving  clause  in  a  statute,  i.  463. 
Sanders'  Treatise,  >.  613. 
Santcrna,  iii.  347. 
Satine  in  the  Scotch  law,  iv.  458. 
459. 
Saunders'  Reports,  i.  485. 
School,  common,  education  in  En- 
rope,  ii.  195,196. 
in  U.S.,  ii.  196—302, 
common,  fund  in  New-York, 
Connecticut,  See.  ii.    196. 
301. 
in  Now- Jersey,  Pennsylvania, 
Sir.,  ii.  196. 
Schoolmaster,  205,  note. 
Scintilla  juris,  W.  238— -246. 
Scire  facia*,  process  by,  in  U.  S. 
courts,  i.  300.  381. 
against  corporations,  ii.  313. 
Sea-coast  jurisdiction,  i.  29. 
Sea-letter,  i.  167. 
Seals,  iv.  452. 

Seamen,  rights  and  duties,  iii.  176. 
—199. 


Seamen — 

statute  regulations,  iii.  177— 
181. 
foreign,  iii.  180. 
sick,  iii.  184. 186. 
hiring  of,  iii.  186. 
wage*--,  i.  379.  iii.  186—199. 
who  are  liable  for  the,  iii. 
196. 
due,  though  sick  or  unduly 
discharged,  iii.  186. 
due  though  the  voyage  be 
broken  up,  iii.  187. 
not  insurable,  iii.  269. 
lien  for  wages,  iii.  196. 
pro  rota,  iii.  187— 19a 
depend  on  freight,  iii.  187. 
190. 
favoured,  iii.  192, 193. 196. 
promise  of   extra    wages, 
void,  iii.  186. 
forfeited,  iii.  198,199. 
desertion,  iii.  196. 
unduly  discharged,  iii.  186. 
shipping  articles,  iii.  185. 
embezzlements,  iii.  194. 
remains  ol  shipwreck,  iii.  196. 
share  of  profits,  iii.  185. 
protected  from  cruel  punish- 
ment, iii.  182. 
Search  of  vessels,  i.  163 — 157. 
Seas,  dominion  over,  i,  26 — 31. 
Seashore,  iii.  427, 431. 
Seaworthiness,  assumed  by  owner, 
iii.  302—205.  287. 
implied  in  a  policy,  iii.  287. 
Sedgwick  on  damages,  ii.  16.  480. 
609. 
Seduction,  ii.  205. 
Seisin  in  fee,  iv.  &  386. 
in  dower,  iv.  37,  38. 
to  uses,  iv.  292.  328.  330. 
of  testator,  iv.  610. 
Seisimi  fiscit  stipilem,   iv.   385 — 
389. 
Seizure,  432. 
Self-defence,  ii.  16. 
Senate,  U.S.,i.  224. 

how  chosen,  i.  225. 
Servants,  ii.  268— 261. 
Servitudes,  iii.  434 — 437. 

cannot  be  crea'ed  by  one  ten- 
ant in  common,  iii.  436. 
French    treatises    on    servi- 
tudes, iii.  434,  note. 
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Set-offs  against  United  States,  i. 
397,  note, 
on  failure  of  consideration  in 
part  of  a  note,  ii.  472. 474. 
in  equity,  ii.  473. 
Settlements  on  wife,  ii.  163—165. 
17*7-178. 
when  to  be  recorded,  ii.  173. 
post-nuptial,  ii.  173. 
by  an  infant,  ii.  243. 
strict,  iv.  360. 

complexity  of  them,  iv.  349, 
860. 
Shelley's  case,  rule  in,  iv.  314. 

exceptions  to  the  rule,  iv.  230. 
Shepherds'  Toil chatone,  i.  609. 
Sheriff's  sales,  iv.  431—434. 

his  duty  onjf./n.  ibid.. 
Shifting,  or   secondary   uses,   iv. 
396. 
Ships,  collision. of,  iii.  230. 
title  to,  iii.  130. 
grand  bill  of  sale,  iii.  133. 
admiraliy  title,  iii.  131.  161. 
registry  of,  iii.  139—142. 
enrolment  and  license,  iii.  144. 
mode  of  transfer,  iii.  146, 146. 
sea  worthiness,  iii.  305. 
lien  on,   for  non-delivery   of 
goods,  iii.  218. 
Ship-owners,  when  partners,    iii. 
40. 
liable  for  expenses,  iii.  133. 

pro  hoc  ace,  iii.  133.137. 

mortgagee,  when  liable,  iii. 
134. 

liable  as  common  carriers,  ii. 
699—606.  iii.  303.  316. 

their  responsibility  limited,  ii. 

606.  iii.  397.  216,317,  218. 

Ship's  husband,  iii.  161.  166,  167. 

papers,  iii.  130.  141.  149. 

chartered,  iii.  301—306. 

general,  iii,  203.  308. 
Shipper,  his  duties,  iii.  218. 

his  lien  on  the  ship?,  iii.  318. 
Shipping  articles,  iii   177. 
Shipwreck  defined,  iii.  333. 
Shipwrecked  property,  i.  13.  ii. 
331,  393. 
Shore  of  the  sea,  iii.  431. 

belongs  to  th-!  state,  iii.  437. 
Silesia  loan,  i.  66. 
Signing,  iv.  460.  614,  616. 

by  a  mark,  iv.  616,  note. 


Simulation  of  another's  name,  or 
mark,  or  article,  iii.  373,  484. 
Slander,  ii.  16—36. 
Slavery,  domestic,  ii.  247—368. 
Slave  trade,  I.  191—200. 

negro  slavery,  ii.  351 — 368. 

abolished    in    the    northern 

states,  ii.  363.  366,  367. 

its  condition  in  the  son  them 

stales,   ii.   363,  364.   368, 

note. 

trading  in  slaves  between  the 

Slaves  protected   in    rraratfu  by 

their  master,  ii.  367. 

marriage  between  slaves,  ii. 

87,  note. 

insurance  of  slaves,  iii.. 300. 

Indian  slavery,  iii.  397. 

Slaves  escaping  to  another  state, 

ii.  *67. 

Socage  tenure,  iii.  604.  609, 510— 

614.  iv.  3,3. 

Solicitor  of  the  treasury,  i.  308, 

Sovereign  power  over  property,  ii. 

339. 

Sound  part  of  a  will  not  affected 

by  the  unsound,  iv.  346. 

Spain,  Vieigothic  code  or,  iii.  490. 

Pallidas,  ii.  449. 
Special  occupant,  iv.  26. 
Specific  articles,  contract  concern- 


ee  to  chattels,  ii.  487. 
Special  pleading,  its  use,  iv,  644. 
Spoliation  of  paper*,  L  157. 
Spandet  jvrilivm  aria,  ii.  688. 
Sprinaing  uses,  iv.  397. 
Stair's  Irutitutiani  of  the   law  of 
Scotland,  by  More,  ii.  391 
iii.  374 
Start  decisis,  i.  477. 
State  defined,  i.  189. 
States,  union  of,  i.  301—306. 

not  suable  by  a  citizen,  i.  397, 


not 


bills  of  credit,  i. 
407. 
pass  ex  pott  facto  laws,  i 


or  control  federal  courts,  i.  401 
or  impair  contracts,  i.  418; 
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Stater— 

or  naturalize,  i.  433. 
or  tax  national  institution?, 
42. 
or  govern  ceded  places,!.  439. 
or  interfere  with  commerce, 
i.  431.439. 
control  over  mail  carriers, 

41 

concurrent  legislation,  i.  38 
concurrent  judicial  power, 

39S. 
courts  not  cor  troll  able  by 

junction,  i.  413. 
d  with  federal  pow- 
er, i.  400-406. 
state  or  local  law,  when  adop- 
ted bj  the  federal  courts, ' 
378. 
foreign,  acquired  by  purchnae, 
i.  96" 
•        by  resolution  of  Congress, 
36 
Stalham's  Abridgment,  i.  607. 
Statutes,  when  they  take  effect,  i. 
454. 
proepective,  i.  467,  458. 
roles  of  interpretation,!.  460 — 
466. 
public  and  private,  i.  469. 
temporary,  l.  469. 
saving  clauses  and  provisoes, 
i.  463. 
preamble,  i.  460. 
in  fori  materia,  i.  463. 
repealed  by  implication,  i.  466. 
cumulative,  i.  467. 

Sent),  i.  46T. 
eclaratory,  i.  466,  note  b.  ii. 
34. 
rule   as  to,  void  it)  part,  Void 
HUM,  iv.  281.  463. 
when  may  means  shall,  i.  467. 
Statute  of  distributions,  ii.  430 — 
433. 
of  frauds,  as  to  chattels,  ii. 
494.  610. 
as  to  leases  for  years,  iv.  95. 
as  to  rales  of  land,  iv.  460. 
ns  to  gifts   and  trusts  in 
lands  and  goods,  ii.  440. 
u  to  collateral   under  ak- 
ings,  iii.  133. 
lit  drmif,  iv.  13. 
of  Wn.  IV.  regulating  sea- 
men, iii.  196. 


Steamboat  monopoly,  history  of,  i. 
433 — 138. 
Steam  vessels  regulated,  iii.  330, 
331. 
Stockjobbing  prohibited,  ii.  468. 
Stolen  goods,  title  to,  ii.  331—334. 
Stoppage  in  irannfu,  ii.  640. 
who  may  stop,  ii.  643. 
continuance  of  the  right,   ii. 
643—647. 
destroyed,  ii.  647 — 951. 
Stop  laws  as  to  sales,  when  void, 
iv.  431,434. 
Story's  Commentary  on  Bailments, 
ii,  611. 
on  Constitution    U.  3,    i. 
341. 
conflict  of  laws,  ii.  463. 
equity  jurisprudence,  ii.453. 
466. 
Stowage  of  goods,  iii.  206. 

on  deck,  iii.  306. 
Stranding  defined,  iii.  333. 

sui  ject  of  general  average,  iii. 
239. 
loss  by,  iii.  333. 
Streccha,  iii.  347. 
Streams  of  water,  iii.  439—448. 
Strict  settlement,  iv.  350. 
Stultification  by  plea,  ii.  451. 
Sub  agent,  ii.  633.  iii.  93. 
Subdivision    of    inheritances,    iv. 
384. 
Subinfeudations,  iii.  497.  508.  iv. 
444. 
Subjects,  native,  ii.  39.  47.  268. 
Substitutions  under  the  civil  law, 
iv.  31.  268. 
in  favor  of  a  surely,  iii.  134. 
Succession  to   personal  estate,  ii. 


Juit  defined,  i.  397. 
Sufferance,  tenant  by,  iv.  116. 
Sugden'e  Treatises,  i.  513. 
Summary  convictions,  ii.  13. 
Sumptuary  laws,  ii.  328 — 330. 
"vnday,  no  demand  on  that  day, 
iii.  101. 
Supercargo,  iii.  1 70. 
Supra  protest,  iii.  87. 
Supreme  Court  U.  S.    See  Courts 
U.S. 
Surety,  iii.  134. 
Surrender  of  fugitives,  L  86. 

of  a  term,  iv.  103. 

of  lands,  iv.  86. 103,104. 
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Surrogates,  ii.  409,  410.  417,  418. 

exclusive    jurisdiction    over 

wills,  ii.  427. 

Survey  of  ■  vessel  damaged,  iii. 

836, 

Survivorship,  in  joint  tenancy,  iv. 

360. 

among  executors,  ii.  411.  iv. 

325.  326. 

amon?  administrators,  ii.  411. 

its  effects  in  wills,  iv.  377, 

2r" 

Button  hospital,  ii.  803,  note. 

Swiss  co □  federation,  i.  213. 

Symbolical  deliver;  as  to  gifts, 


Tacdxg  mortgages,  iv,  175. 
Talbot,  Lord  Cli.,  i.  493. 
Taverns,  ii.  695—697. 
Taxation  by  U.  S.,  rales  of,  i.  254 
—267. 
paramo  ant,  i.  392 — 394. 
extent  of  the  power,  i.  394. 
by  the  states  restricted,  i.  425. 
439. 
just  principles  of,  ii.  332. 
Taxes,  by  states,   on  U.  S.  Bank, 
i.  425. 
on  land,  abuses  of,  ii.  332. 
Tenant,  when  excused  from  rent, 
iii.  465 — 168. 
Tenant  liable,  though  premises  be 
burnt,  iii.  468.  iv.  82. 
by  the  curtesy,  iv.  27. 
in  dower,  iv.  35. 

See  title  Darner, 
for  hfe,  takes  estovers,  Iv.  73. 
takes  emblements,  iv.  73. 
may  underlet,  iv.  73. 
pays  interest  on  encumbran- 

ltable  for  waste,  iv.  76.  81, 
8J. 


cannot  make  improverm 


charge  on  the  inheritance, 
iv.  167. 
jmur  autre  vie,  iv.  26,  27. 
/or  years,  iv.  U6— 110. 

may  underlet,  iv.  96. 107. 


Tenant- 
forfeiture,  iv.  106. 
has  no  emblements,  (v.  109. 
cannot    remove    manure,   ii. 
347. 
liable  for  waste,  iv.  110. 
cannot  repair,  iv.  110. 
from  year  to  year,  iv.  96.  1 1 1 — 
US. 
in  New> York,  iii.  482,  note, 
iv.  11  a,  note. 
at  wiU,W.  110. 
requires  notice  to  quit,'  iv. 
11 -J— 116. 
how  removed,  iii,  480,  481. 
iv.  114, 115.  118. 
liable  for  waste,  iv.  Ill, note. 
at  sufferance,  iv.  116. 
holding  over,  iii.  482.  iv.  117, 
118, 
Tenant  in  common,  of  chattels,  ii 


of  It 


;.  367. 


360. 


incidents,  iv 
contribution,  iv.  370. 
cannot  create  servitudes,  iii 
436. 
their  fiduciary  relation,  iv. 
371.  note  i. 
n  by  one  of  a  chat- 


Tender  of  rent,  iii.  468. 

of  specific  articles,  ii.  505  - 
609. 
Tenement,  iii.  401. 
Tenure  of  land,  iii.  487.  513. 
history  of  it,  iii.  487—514. 
in  Spain  and  Austria,  iv.  30. 
of  judges,  i.  29J.  295. 
of  executive  officers,  U.  &,i. 
310, 
Terms  attending  the  inheritance, 
iv.  87— 93. 
for  years,  iv.  85.  1U9. 
how  extinguished,  iv.  99. 103. 
106. 
Territories  of  the  U.  S.,  i.  366, 
267.  269.  349.  383—386. 
legislative  power  over  them, 
i.  383. 
rights  of  residents  therein,  i. 
384,  note. 
Territory,    North-western. 

Ordinance  if  Can^ 
foreign  acquisition   by  pur- 
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Testator's  insanity,  how  tried,  i». 

609. 
his  sanity  presumed  until  de- 
stroyed by  proof,  iv.  670. 
Testaments,  history  of,  ii.  327.  iv. 

601. 
Tens,  i.  269. 
Theft,  iii.  303. 
Tnellusson  nil],  iv.  384. 
Tide  waters,  iii.  418.  436,  437. 
Time,  how  computed,  i,  161.  iv. 


Title 


96. 
Indian  lands,  i.  317. 

378—390. 
of  U.  S.  to  lands  west  of  the 
Mississippi,  i.  359. 
to  land,  origin  of,  in.  378. 
by  discovery,  iii.  386—390. 
perfect,  i.  177.  iv.  373. 
deeds,  ii.  312. 
deeds,  deposit  of,  iv.  160. 
to  chattels,  by  judgment,  ii. 
887. 
by  contract,  ii.  493.  604,  note, 
to  stolen  goods,  ii.  321—324. 
to  lands  by  execution,  iv.  428 
—439. 
when  reverts  bv  cancelling 
the  deed,  iv.  196. 
by  escheat,  iv.  433. 
by  forfeiture,  iv.  436. 
defective  or  acquired   after- 
wards, affirmed    by  estop- 
pel, iv.  98. 
Toctpienllt'i  work,  i.  450.  ii.  276. 
Torts  marine,  i.  16S.  369.  364. 
Tooillier,  merit  of  his  works,  ii. 


fiOfi. 


Towns,  ii.  376. 

Trade  with  the  enemy,  i.  66. 74— 
81 
Transfers  in  war  in  transitu,  i.  86 
Travellers  passing  on  the  road,  iii 
330 
Treason,  f .  403. 
Treasure  trove,  ii.  367. 
Treaties  not  aflectcd  by  changes 
in  government,  i.  3" 
of  commerce,  i.  33,34. 
auxiliary  i.  13. 116. 
of  peace,!.  166—177. 

their  obligation,   166,  166. 

174, 

tbeirefficacy.i.  168. 


Treaties— 

when  they  take  effect,  i. 
169—174. 
violation  of  any  article,  i. 
176. 
may  cede  territories,  i.  1 66. 
177.  269. 
permanent  articles,  i.  176. 
Treaty  making  power,  i.  384 — 
287. 
Treasury    decisions    in    revenue 
cases,  i.  464. 
Trees  overhanging  other's  ground, 
iii.  438,  note. 
Trespass,  action  of,  by  landlord, 
iv.  119. 
on  land  by  deceased  execu- 
tors   and    administrators, 
suable  for,  ii  416. 
possession  necessary,  iv.  119. 
local  as  to  actions,  it  463. 
Trial  by  jury  secured,  ii.  13, 13. 
Trinity   House   Regulations,   iii. 
230,  231. 
Trace  in  war,  i.  169. 
Trustees  to  preserve  remainders, 
iv.  366. 
as  guardians  and  others,  their 
responsibilities,  ii.  230, 331. 
iv.  311. 
as  co-trustees,  iv.  307. 
when  chargeable  with  com- 
pound interest,  it.  330,  231, 

prohibited  to  buy  trust  pro- 

perty,iv.438. 

exchange  of  it,  iv.  438. 

dealing  with  cestui  que  (run, 

ii.  466,  note. 

strictly  guarded,  ii  330, 331. 

of  charities,  cannot  sell,  nor 

grant  perpetual  leases,  iv. 

311. 


their  interest  and  its  duration, 
iv.  810,  note, 
cannot  resign  after  accept- 
ance, iv.  311. 
chancery  supplies  the  want  of 
a  trustee,  ii.  163.  iv.  311. 
sales  do  not  conclude  the  pur- 
chaser, iv.  470. 
nor  the  cestui  que  trust,  iv. 
470. 
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r,o -trustees,   their    liabilities, 
ii.  380.416.  ir.  307. 
Trusts,  iv.  301—319. 

executed  and  executory,  iv. 
304. 
how  created,  if.  80S. 
may  rest  on  parol  proof,  in 
case    of    fraud,    iv,    305, 
note  a. 
of  personal  property,  ii.  531. 
by  collateral    promises,   iv. 
B07. 
resulting1,  i*.  305,  306. 
restricted  in  New-York,  ir. 
94.309,310. 
do  not  descend  to  representa- 
tives in  New. York,  iv.  311. 
of  equity  cognizance,  iv.  307. 
311. 
void,  if  the  power  of  aliena- 
tion be  suspended  beyond 
two  lives,  iv.  371, 372. 
Trust  terms  and  estates,  their  du- 
ration, Iv.  371.  811. 
Trust  in  England  to  attend  the  in- 
heritance, iv.  87 — 94. 
limited  in  New-York,  iv.  94. 
created    by    implication,    iv. 
310. 
of  personal  property  for  two 
lives,  good,  ii.  3S2. 
power  when  void,  iv.  338. 


ir.  307. 

term    to  pay  annuities,   iv. 

811. 

interest  of  ceslui  que  trvtt, 

when  liable  to  execution, 

iv.  308.  311,  note. 

when  not  liable  to  execution, 

iv.  308. 

created  in  rents  and  profits 

for  life,  ii.]70,  iv.  310,  311. 

I  ass  by  devise  without  being 

named,  iv.  333. 

Trustee  process,  ii.  403, 404. 

Truth,  evidence  of,  in  libels,  ii.  18. 

—36. 

Turnpikes,  sale  of  them,  ii.  384. 

effect  of  dissolution,  ii.  367. 

Twelve  tables,  L  531—536. 


Usi)MU.ETTina,  ir.  73. 96,  1 06. 
Union  of  U.  8.,  i.  901—319. 
United  States,  priority  as  creditor*, 
i.  343—348. 

not  liable  to  be  sued,  i.  3S7. 

territories,!.  366,  257.  349. 


territory  west  of  the  Mis- 
sissippi, i.  359. 
Unity  of  the  executive  power,  I. 
971. 
Use  and  occupation,  remedy  for, 
iii.  473. 
Usageof  trade,  ii.  556.  iii.  960. 309. 
Uses,  history  of,  iv.  389—296. 
turned  into  legal  estates,  iv. 

contingent,  iv.  937—341.398. 

shifting  or  secondary,  ir.  996. 

springing,  ir.  997. 

future  or  contingent,  iv.  998. 

abolished  in  New-York,  ir. 
300. 
Usury,  when  in  defence,  iii.  50. 
U/i  possidetis,  i.  173. 


Vacajict  in  office  of  president,  i. 
378. 
Vacancies  in  offices  inU.  8.,  when 
supplied,  i.  387. 
Valin's  Commentaries,  iii.  17.  348. 
Value  of  land  in  dower,  iv.  66 — 69. 
Vattel's  Treatise,  i.  18. 
Vaughan's  Reports,  i.  48G. 
Vendor  and  Vendee,  see  title  Sale. 
Vermont  Revised  Code,  ii.  96. 
Vernon's  Reports,  i.  499. 
Vesey,  sen.  Reports,  i.  494. 
Vesey,  jr.  Reports,  i.  496. 
Vessels,  title  to.  iii.  130. 133.  160. 

sale  of,  iii.  130.  132. 

owner  liable  for  charges,  iii. 
133— 188. 

mortgagee   liable,    iii.    184, 
136. 

charterer  liable,  iii.  137, 138. 

register  of  the  vessel,  iii.  139 
—160. 

enrolment,  iii.  143, 144. 

mode  of  transfer,  iii.  143. 1 46. 

part-owners,  iii.  161. 

ship's  husband,  iii  150. 
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Verted  remainders,  it.  908. 

Vice-President,  i.  328.  376 — 278. 

Vicinage,  law  of,  iii.  434.  436,437. 

Viner's  Abridgment,  i.  010. 

Visitation  of  corporations,  ii.  300. 

and  search  at  sea,  i.  153— 

167. 

Void  and  voidable  acta,  ii.  334 — 

339. 

in  part,  void  m  lob),  ii.  467. 

it.  3S1.  310. 

when  not  void  tn  toto,  iv. 

346. 

limitations  in  a  will  not  to 

affect  sound  ones,  iv.  346. 

Voluntary  gifts  of  chattels,  ii.  43B. 

— 144. 

payment  for  another,  ii.  616, 

617. 

Volunteer  not  assisted,  ii.  466,  n. 

Voyages,  foreign,  iii.  ITT. 

Voyage  continuous,  i.  84. 

W 

Waqbs  of  seamen,  when  recover- 
able, i.  379. 
on  what  they  depend,  iii.  187. 
due,  though  sick,  iii.  186. 
or   wrongfully  discharged, 
iii.  186, 187. 
or  voyage   broken   up,  iii. 
187, 166. 
pro  rata,  iii.  188 — 190. 
when  dne,  iii.  178.  190.  196. 
favoured,  iii.  193,  193. 
lien  for  them,  iii.  197. 
when  forfeited,  iii.  198. 
not  insurable,  iii.  369. 
and  provisions,  general  aver- 
age, iii.  336. 
when  covered  by  a  policy,  Iii. 
303. 
Wager  policies,  iii.  976. 
Wagers  and  bets  not  actionable, 
iii.  377,  978. 
Waifs,  ii.  368. 

Waiver,  by  parol  of  a  contract  in 
writing,  ii.  611. 
War,  just  caused  of,  i.  33.  48,  49. 
extreme  resort,  i.  48. 
offensive,  i.  60. 
defensive,  f.  60. 
right  of  declaring,  i.  61,  6.'. 
declaration  of,  i.  61 — 66. 
effect  ofaitntBofw>r,U6— 94. 
destroys  commerce,  i.  68—69. 


War,  capture  of  goods  in  the  terri- 
tory,!. 66— 61. 
confiscation  of  debts,  L  63— 66. 
partnership  dissolved,  i.  68. 
rights  of  war,  i.  89. 
mitigated,  i.  90—93. 
difference  on  land  andsea,i.91. 
wanton  acts  unlawful,  i.  91. 
retaliation,  i.  93. 
privateering,  i.  96—100. 
prizes,  i.  100—104.  133. 
ransom,  i.  104. 
postliminy,  i.  108. 
neutral  exempt,  i.  116—191. 
enemy's  property  in  neutral 
ships,  i.  134. 
contraband,  i.  136—143. 
blockade,!.  143—161. 
right  of  search,  i.  163. 
truce,  i.  169—161. 
passport,  i.  163—166. 
Wards,  how  protected,  ii.  86.  339, 
330. 
Warehousing  goods,  ii.  647,  note. 
Ware  lion  semen,  their  responsibi- 
lity, ii.  666.  691.  600. 
Warrantia   charta,  iv.  469,  470. 
479. 
Warranty,  lineal,  iv.  469. 
collateral,  iv.  469. 
in  a  policy,  express,  iii.  268, 
389. 
implied,  iii.  387,  386. 
implied  in  a  saleof  chattels, 
ii.  478 — 481. 
covenant  of,  iv.  469.  471,473. 
Waste  by  tenant /or  life,  iv.  76, 77. 
Waste  by  tenant  for  years,  iv.  76. 
76—80. 1 10,  note. 
permissive,  iv.  81. 
restrained  by  injunction,  iv. 
77. 
remedies  for,  Iv.  77—81. 
by  casualty,  iv.  61, 83. 
in  lands  of  wife,  ii.  131. 
by  mortgagor,  iv.  161. 
without  impeachment,  iv.  76. 
Water  courses  and  streams,  iii. 
439—448. 
Ways,  right  of,  by  grant,  419, 490. 
by  necessity,  iii.  430—494. 
as  a  tow-path,  iii.  436. 
for  ferry  landings,  iii.  431, 
note. 
Warfiuger's  lien,  ii.  63S.  643. 

their  liability,  ii.  691.  600. 
Weights  and  measures,  ii.  496. 
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Wife  may  convey,  ii.  150 — 164. 
contracts  as  a.  feme  sole, 

164— 1GB. 

separate  maintenance,  ii.  108. 

—163. 

not  enable  as  a  feme  sole,  ii. 

164—160. 

exceptions,  ii.  164 — 161. 

can  sell  land,  ii.  160—164. 

can  sell  under  a  power,  ii.  164. 

—167. 

her  capacities  in  equity,  ii. 

163. 

under  marriage  settlements, 

ii.  164—166. 

clause  against  anticipation, 

ii.  166. 170. 

not   bound   by  covenants,  ii. 

167,  163,  169. 

cannot  make  a  will,  ii.  170. 

iy.  606. 

may  devise  property  held  in 

trust,  ii.  170,  171.  iv.  606. 

may  exec  ale  a  power, 


171.  i 
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her  capacity  in  New- York  to 
execute  powers  daring-  co- 
verture, ii.  173. 
as  guardian,  ii.  336. 
wife's  equity,  ii.  139—143. 
does  not  descend  lo  her  chil- 
dren, ii.  177. 
husband  bound  to  maintain 
her,  ii.  146—149. 
can  contract  and  be  sned,  ii. 
164 — 1G0. 
can  act  us  a  sole  trader, 
It 
proceeding  against  her  Be  pa. 


husband   and  wife   not   \ 

protected  in  trusts  of  rents 

and  profits,  ii.  170. 

seised  of  the  eutirety,  ii.  1 33. 


)  sued  with  her  hus- 
band, ii.  181. 
Wild  animals,  iii.  318. 
Willof/eme  sale  revoked  by  mar- 
riage, ii.  171.  iv.  637. 
wills  among  the  ancients,  ii. 
337.  iv.  603,  603. 


Will,  execution  of  a,  iv.  613. 
of  things  devisable,  iv.  610. 
of  chattels,  iv.  616,  517. 
jurisdiction  over  them,  ii.  437. 
codicil,  iv.  631. 
parties  to  a  will,  iv.  606. 
nuncupative,  iv.  617. 
3      •  -  ina,  iv.  619. 

l  by  the  party,  iv. 
630.  631—633. 
by  implication,)  v.  63 1  — 638 . 
by  altering  the  estate,  iv. 
638—631. 
cancelling  a  will,  iv.631, 639. 
republication,  iv.  631. note, 
revocation  under  New-York 
statutes,  iv.  633. 
construction  of  wills,  iv.  634 
—641. 
speaks  as  of  the  time  of  tes- 
tator's death,  iv.  610. 
when  altered  in  N.  Y.  by  re- 
vised statutes,  iv.  637. 
intent,  general,  controls,  iv. 
636,  not*, 
as  to  future  acquisitions,  iv. 
610.  919. 
lapsed  and  void  devises,  iv. 
641. 
execution  of  a  power  by  will, 
iv.  334, 336. 
Window  lights,  iii.  443,  443. 
Winchester  measure  abolished,  ii. 


Wiabny,  laws  of,  iii.  13. 
Wisconsin  Territory,  i.386. 
Witnesses  to  a  will,  iv.  609. 613— 
617. 

as  to  competency)  '»• 509- 
Women  not  imprisoned  for  debt,  Ii. 
399.400. 
Wood's  Institutes,  i.  513. 
Wolsey,  Cardinal,  i.  490,  491. 
Wright's  Tenures,  i.  619. 
Wrecks  in  insurance,  iii.  333. 

history  of  the  law  of,  ii.  331— 


right  to,  ii.  369. 
t  of  right,  iv.  71. 


Writ  of  right,  iv 

ad  quod  damnum,  iii.  444. 
of  assistance,  iv.  433. 
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